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Casjes 


DETEBMINED  IN  TRB 


SECOND    DEPARTMENT 


IN  THE 


APPELLATE   DIVISION, 
SauttarSf  1905' 


Anna  E.  Boden,  Appellant,  v.  Frederick  Scholtz,  Respondent. 

Breach  of  an  agreement  hy  a  landlord  to  repair  a  ceiling  —  the  landlord  is  not  liabU 
for  ir^ury  done  to  a  tenant  hy  its  fall  —  the  theory  of  the  trial  must  gowm  on 
appeal. 

The  breach  by  a  landlord  of  an  a|^eement  to  repair  a  ceiling  in  the  demised 
premises  will  not,  in  the  event  of  the  tenant  sustaining  personal  injuries  in 
consequence  of  the  falling  of  the  ceiling,  render  the  landlord  liable  to  respond 
to  her  in  damages  for  the  injuries  thus  sustained. 

The  general  rule  is  that  a  party  must  be  held  on  appeal  to  the  theory  which  he 
adopted  on  the  trial. 

Appeal  by  the  plaintiflf,  Anna  E.  Boden,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Kings  on  the  2l8t  day  of  March,  1904, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term. 

Frank  Trenholm  {Millard  F.  Tompkins  with  him  on  the  brief], 
for  the  appellant. 

Herman  H.  Baker  {John  P.  Donnelly  with  him  on  the  brief], 
for  the  respondent. 

HiRSCHBEBO,  P.  J. : 

The  action  is  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintifiE  through  the  falling  of  a  ceiling  in  the  din- 
App.  Div.— Vol.  CI,        1 
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ing  room  of  an  apartment  which  she  had  rented  from  the  defendant. 
The  complaint  alleges  and  evidence  was  given  tending  to  prove  that 
the  defendant  had  agreed  to  repair  the  ceiling,  and  that' the  injury 
resulted  from  his  breach  of  that  contract.  The  obligation  being 
wholly  contractual,  no  action  in  tort  will  lie  for  a  violation  of  the 
agreement.  {Schick  v.  Fleischhaiier^  26  App.  Div.  210 ;  Frank 
V.  Mandel^  76  id.  413 ;  Goldberg  v.  Beadine^  Id.  451 ;  Goluhack  v. 
Almodo,  79  id.  636 ;  Stelz  v.  Van  Dusen,  93  id.  358.)  The  general 
rule  is  that  an  action  for  negligence  can  only  be  maintained  when 
the  violated  duty  is  one  which  is  imposed  by  law. 

The  learned  counsel  for  the  appellant  concede  in  their  brief  that 
no  liability  in  tort  attaches  to  the  defendant  for  his  failure  to  fulfill 
the  covenant,  but  contend  that  he  was  liable  on  the  theory  that  the 
injury  resulted  from  a  defective  condition  in  the  roof  of  the  build- 
ing which  was  under  his  control  and  of  which  defective  condition 
he  had  ample  notice.  Assuming  that  the  defendant  was  obliged  by 
law  to  keep  the  roof  in  repair,  it  is  a  sufficient  answer  to  the  appel- 
lant's contention  that  there  was  no  evidence  given  establishing 
either  that  the  fall  of  the  appellant's  ceiling  resulted  from  a  defec- 
tive condition  in  the  roof  of  the  building  or  that  the  defendant  had 
notice  of  such  defective  condition.  Moreover,  the  claim  now 
insisted  on  was  not  presented  at  the  trial  and  the  general  rule  is 
that  a  party  must  be  held  on  appeal  to  the  theory  of  the  trial. 
{Home  Ins,  Co.  v.  Western  Trans.  Co.^  51  N.  Y.  93 ;  Drucker  v. 
Manhattan  Rail/way  Co.^  106  id.  157;  People  exrd.  Warschauer 
V.  Bolton,  159  id.  235,  237 ;  Snider  v.  Snider,  160  id.  151.) 

The  judgment  should  be  affirmed. 

Present  —  Hibschbebg,  P.  J.,  Babtlett,  Woodward  and 
Jbnks,  J  J. 

Judgment  unanimously  affin&od,  with  costs. 
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Catharine    F.   Strbet,    Appellant,  v.   The  Central   Brewing 
Company,  Respondent. 

Covenant  by  a  tenant  to  put  and  keep  the  demieed  premisee  in  repair — it  doee  not 
require  t/te  rebuilding  of  a  gable  toaU. 

Uoder  the  following  oovenant  contained  in  a  lease:  "And  the  lessee  agrees,  as 
soon  as  practicable,  to  pat  the  plumbing  work  and  the  premises  generally  in 
good  repair.  ♦  ♦  «  And  the  lessee  agrees  that  it  will,  during  the  term  of 
this  lease,  keep  the  plumbing  work,  pipes,  glass,  fences  and  the  premises  gen- 
erally in  good  repair,  and  at  the  expiration  of  the  term  quit  and  surrender  the 
premises  in  as  good  a  state  and  condition  as  reasonable  us3  and  wear  thereof 
will  permit,  damages  by  the  elements  excepted,"  the  lessee's  liability  is  limited , 
to  repairs  as  such,  and  not  to  the  work  of  restoration  or  renewal  where  decay  is 
so  extensive  as  to  render  repair  in  the  ordinary  sense  impossible.  Thus,  where 
the  gable  wall  of  the  demised  building  becomes,  as  the  result  of  time  and  wear, 
so  dilapidated  during  the  term  as  to  render  it.  impossible  to  repair  it  and  to 
require  the  rebuilding  thereof,  the  lessee  cannot  be  compelled  to  bear  the 
expense  of  such  rebuilding. 

Appeal  by  the  plaintiff,  Catharine  F..  Street,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  said  court  on  the 
18th  day  of  June,  1904,  after  a  trial  before  the  court  without  a 
jury. 

Charles  Blandj/y  for  the  appellant. 

Martin  Paskus^  for  the  respondent. 

Hirschbero,  p.  J. : 

The  plaintiff  as  assignee  of  the  lessor  of  certain  premises  in  the 
borough  of  Brooklyn  sues  to  recover  for  the  alleged  breach  of  a 
covenant  to  repair  made  by  the  defendant  as  lessee.  The  lease  con- 
tains these  provisions :  ^^  And  the  lessee  agrees,  as  soon  as  practicable, 
to  put  the  plumbing  work  and  the  premises  generally  in  good  repair, 
and  protect  the  same,  and  to  replace  all  glass  which  may  be  found 
broken  on  said  premises  at  the  time  of  the  lessee  taking  possession. 
And  the  lessee  agrees  that  it  will,  during  the  term  of  this  lease, 
keep  the  plumbing  work,  pipes,  glass,  fences  and  the  premises  gen- 
erally in  good  repair,  and  at  the  expiration  of  the  term  quit  and 
surrender  the  premises  in  as  good  a  state  and  condition  as  reason- 
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able  use  and  wear  thereof  will  permit,  damages  by  the  elements 
excepted." 

The  lease  was  executed  and  possession  of  the  premises  delivered 
to  the  defendant  in  the  spring  of  1903.  The  plaintifiE  claims  that 
at  that  time  one  of  the  gable  walls  was  oat  of  plumb.  In  the  fall 
of  1903,  daring  the  continuance  of  the  term,  it  became  so  far  out  of 
plumb  that  it  was  condemned  by  the  municipal  authorities  as  unsafe, 
and  it  accordingly  became  necessary  to  rebuild  it.  After  a  fruitless 
attempt  to  induce  the  defendant  to  rebuild  the  wall  the  work  was 
done  by  or  on  behalf  of  the  plaintiff,  and  the  action  is  to  recover 
the  amount  expended  in  the  doing  of  that  work. 

The  building  is  very  old  and  there  is  no  claim  that  the  defect  was 
occasioned  by  the  defendant.  On  the  contrary  the  dilapidation  was 
undoubtedly  the  result  of  time  and  wear.  The  plaintiflE  proved  by 
the  building  inspector  who.  had  condemned  the  old  wall  that  "  in 
the  condition  it  was  in  "  it  "  could  not  be  repaired  so  as  to  be  safe." 
It  was  a  wall  twenty-eight  feet  in  depth,  about  five  feet  high  of 
brick  and  above  that  height  of  frame,  but  in  restoring  it  the  plain- 
tiff, for  what  were  doubtless  sound  economical  reasons,  built  it  about 
twelve  feet  high  of  brick.  The  only  question  presented  is  whether 
the  defendant's  covenants  bound  it  to  make  this  necessary  change 
in  the  demised  building. 

I  think  not.  I  think  that  under  the  authorities  tlie  covenants  on 
the  part  of  the  defendant  are  covenants  to  make  ordinary,  not 
extraordinary,  repairs,  and  are  to  be  limited  to  repairs  as  such  and 
not  to  the  work  of  restoration  or  renewal,  where  decay  is  so  exten- 
sive as  to  render  repair  in  the  ordinary  sense  impossible.  Any 
other  construction  would  require  a  total  rebuilding  by  the  tenant  in 
case  the  house  fell  to  pieces,  which  would  be  in  conflict  with  our 
recent  decision  in  Ducker  v.  Del  Genoveae  (93  A  pp.  Div.  575)  and 
also  with  a  further  provision  in  the  lease  which  binds  the  lessor  to 
repair  in  case  the  premises  shall  be  partially  damaged  by  fire,  and 
which  also  provides  that  in  case  the  building  be  totally  destroyed  or 
80  damaged  by  fire  as  to  be  untenantable,  the  lessee  may  surrender 
possession,  and  the  lease  shall  end. 

The  case  of  Lockrow  v.  Eorgan  (58  N.  Y.  635),  cited  by  the 
appellant,  might  require  a  contrary  conclusion,  if  it  should  be 
deemed  controlling.    There  the  tenant  under  a  covenant  to  make 
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all  necessary  repairs  was  held  bound  by  the  settling  of  the  rear  wall 
of  tlie  demised  building  owing  to  the  original  defective  construc- 
tion of  the  foundation,  but  it  does  not  appear  from  the  report  that 
the  injury  might  not  have  been  prevented  or  obviated  by  ordinary 
repairs,  without  rebuilding.  In  Butler  v.  Kidder  (87  N.  Y.  98) 
the  Court  of  Appeals  held  that  a  general  covenant  on  the  part  of 
the  lessee  to  repair  the  demised  premises  would  not  prevent  such 
Isssee  from  surrendering  them  under  chapter  345  of  tlie  Laws  of 
1860  in  the  event  that  they  became  untenantable  without  fault  on 
his  part.  And  in  May  v.  Gillis  (169  N.  Y.  330)  it  was  held  that  a 
covenant  by  a  lessee  to  make  "  all  inside  and  outside  repairs " 
imports  only  a  general  covenant  to  make  ordinary,  and  not  extra- 
ordinary, repairs.  The  reasoning  of  the  court  in  that  case  seems 
quite  applicable  here.  Judge  Werner  said  (p.  333) :  "  We  think 
the  words,  *  All  inside  and  outside  repairs '  import  simply  a  general 
covenant.  Under  this  clause  the  defendant  was  bound  to  make  all 
ordinary  repairs,  but  was  not  called  upon  to  make  those  which  were 
extraordinary.  To  give  these  words  the  force  and  meaning  con- 
tended for  by  the  respondents  would  make  the  defendant  liable  to 
rebuild  in  case  of  complete  destruction  of  the  premises.  Under 
such  a  construction  there  could  be  no  other  limitation  upon  the  lia- 
bility of  the  defendant.  Such  an  interpretation  is  neither  reason- 
able nor  necessary,  especially  as  applied  to  the  facts  of  this  case." 

The  requirement  in  the  case  at  bar  that  the  lessee  shall  make  gen- 
eral repairs  is  set  forth  expressly  in  connection  with  the  plumbing 
work,  pipes,  glass  and  fences  of  the  property,  and  that  connection 
tends  to  indicate  that  it  is  the  ordinary  repairs  necessitated  by  the 
ravages  of  ordinary  use  which  were  in  mind,  rather  than  radical 
changes  in  the  structure  of  a  permanent,  substantial  and  unusual 
character. 

The  judgment  should  be  affirmed. 

Bartlett,  Woodward,  Jenks  and  Hooker,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
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James  W.  MoManus,  Appellant,  v.  Mary  C.  B.  Aknett,  as  Trnstee 
under  the  Will  of  Stephen  C.  Burdett,  Deceased,  Respondent. 

CofUrcuit  to  erect  fire  eecapee  —  t?ie  eorUractor  held  entitled  to  the  benefit  of  any 
change  in  the  law  making  ite  fulfillment  lete  difficult. 

In  an  action  brought  to  recover  the  contract  price  of  certain  fire  escapes,  erected 
by  the  pbdntiff  upon  the  defendant's  building,  it  appeared  that  on  April  8, 
1903,  the  defendant's  agent  wrote  the  plaintiff  the  following  letter:  *' Please 
send  me  the  cost  of  constructing  and  putting  up  complete,  with  two  coats  of 
paint,  Fite  escapes  on  374-6-8  Atlantic  Avenue,  Brooklyn,  N.  Y.,  to  comply  with 
present  law;"  that  on  April  fourth  the  plaintiff  replied,  "I  will  furnish  and 
put  up  Fire  escapes  on  rear  of  874-376-378  Atlantic  Ave.  eatirfactory  to  tene- 
ment house  dept,  of  this  city  for  the  sum  of  one  hundred  &  eighty  ($180)  dol- 
lars;" that  on  April  seventh  the  defendant's  agent  responded,  sajing,  "  Please 
go  ahead  with  the  fire  escapes  ct$  per  your  letter  of  April  4lh,  and  notify  the 
tenement  house  department  that  you  have  the  contract,  and  send  their  cer- 
tificate with  your  bill." 

SM,  that  under  the  contract  embraced  in  the  correspondence  the  plaintiff  was 
entitled  to  the  benefit  of  any  changes,  either  in  the  law  or  in  the  practice  of  the 
department  in  charge  of  the  supervision  of  the  work,  which  would  legitimately 
tend  to  make  the  fulfillment  of  the  contract  less  difficult; 

That,  consequently,  the  plaintiff  satisfied  his  obligation  under  the  contract  by 
erecting  a  fire  escape  which  was  satisfactory  to  the  tenement  house  depart- 
ment, and  which  complied  with  the  law  in  force  at  the  time  of  its  erection, 
even  though  such  fire  escape  was  of  cheaper  construction  than  that  required 
by  the  law  in  force  at  the  time  the  contract  was  made. 

Appeal  by  the  plaintiff,  James  W.  McManus,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York  in  favor  of  the 
defendant,  entered  upon  the  decision  of  the  court  rendered  after  a 
trial  before  the  court  without  a  jury. 

William  J*".  Connelly  for  the  appellant. 
George  V.  Brower^  for  the  respondent. 

HiRSGHBEBG,  P.  J.  I 

The  action  is  brought  to  recover  the  sum  of  $180,  the  contract 
price  for  the  construction  of  fire  escapes  on  the  rear  of  the  buildings 
Nos.  374,  376  and  378  Atlantic  avenue  in  the  borough  of  Brooklyn. 
The  contract  is  contained  in  correspondence  between  the  plaintiff 
and  diaries  E.  Annett,  acting  on  behalf  of  the  defendant-     The 
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answer  admits  the  making  of  the  contract,  bat  denies  performance 
on  the  plaintiff's  part,  alleging  that  "  the  fire  escapes  furnished  bj 
the  plaintiff  are  not  according  to  the  contract."  The  Municipal 
Court  justice  before  whom  the  case  was  tried,  in  dismissing  the 
complaint,  filed  a  memorandum,  saying,  "  I  find  that  the  plaintiff 
has  not  complied  with  the  terms  of  the  contract;"  and  this  ruling 
presents  the  only  question  for  review. 

On  the  3d  of  April,  1903,  Annett  wrote  the  plaintiff  as  follows : 
*^  Please  send  me  the  cost  of  constructing  and  putting  up  complete, 
with  two  coats  of  paint.  Fire  escapes  on  374-6-8  Atlantic  Avenue, 
Brooklyn,  N.  Y.,  to  comply  with  present  law.^^  The  plaintiff 
replied,  under  date  of  April  4,  1903,  as  follows :  "  I  will  furnish 
and  put  up  Fire  escapes  on  rear  of  374^376-378  Atlantic  Ave. 
aixtisfactory  to  tenement  house  dept.  of  this  city  for  the  sum  of  one 
hundred  &  eighty  ($180)  dollars.  They  have  to  be  painted  twice 
to  pass.  No  painting  or  papering  done  on  inside  of  Bldg.  where 
bolts  have  to  go  through  waHs."  On  April  7,  1903,  Annett  replied 
to  the  plaintiff's  proposition  as  follows :  "  Please  go  ahead  with  the 
fire  escapes  as  per  your  letter  of  April  Ifth^  and  notify  the  tene- 
ment house  department  that  you  have  the  contract,  and  send  ihei/r 
certificate  with  your  bill.  Please  see  that  your  men  do  as  little 
interior  damage  as  possible." 

The  plaintiff  completed  the  fire  escapes  in  the  month  of  June  fol- 
lowing this  correspondence,  and  furnished  to  the  defendant,  with 
his  bill  for  the  contract  price,  the  certificates  of  the  tenement  house 
department  certifying  that  the  construction  was  according  to  law, 
but  the  theory  of  the  decision  in  the  court  below  is  that  the  con- 
tract called  only  for  the  construction  of  such  fire  escapes  as  would 
have  satisfied  the  law  on  April  3,  1903,  which  it  is  claimed  the  ones 
actually  constructed  would  not  have  done.  In  other  words,  the 
daim  of  the  defendant  is  that  at  the  time  of  the  correspondence  the 
law  required  that  fire  escapes  for  buildings  of  the  character  of 
those  in  question  should  consist  of  stairs  and  balconies,  while  those 
which  were  approved  by  the  tenement  house  department  in  this 
instance  consist  of  vertical  ladders  onfy. 

What  little  force  the  defendant's  contention  has  is  found  in  the 
fact  that  at  the  time  of  the  correspondence  section  12  of  the  law 
known  as  the  Tenement  House  Act  (Laws  of  1901,  chap.  334)  pro- 
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vided  that  iire  escapes  should  consist  of  '^  outside  open  iron  bal- 
conies and  stairways."  Bat  this  requirement  was  qualified  by  the 
provision  that  '^  tenement  houses  that  are  less  than  four  stories  in 
height  and  which  also  do  not  contain  accommodations  for  more  tlian 
four  families  in  all,"  the  condition  as  I  understand  it  of  the  defend- 
ant's buildings,  "  may  be  equipped  with  such  other  iron,  steel  or  wire 
cable  fire  escapes  as  may  be  approved  by  the  department  of  build- 
ings." The  law  requiring  the  approval  of  the  department  of  build- 
ings was  changed  on  April  14,  1903,  by  chapter  179  of  the  laws  of 
that  year,  and  the  tenement  house  department  was  authorized  to 
signify  the  approval  required.  The  defendant  contends  that  inas- 
much as  at  the  time  of  the  making  of  the  contract  the  tenement 
house  department  had  no  authority  to  permit  any  deviation  from 
the  requirement  of  balconies  and  stairways  the  contract  must  be 
construed  as  though  it  called  for  balconies  and  stairways  in  expresa 
terms. 

It  seems  to  me  that  the  contract  is  very  explicit  and  that  it  was 
fully  performed.  The  plaintiff  engaged  only  to  satisfy  the  tene- 
ment house  department,  and  the  defendant  through  her  agent 
accepted  the  proposal  and  suggested  the  certificate  of  that  depart- 
ment as  the  suflicient  evidence  of  satisfaction.  The  parties  were 
entitled  to  select  an  umpire  arbitrarily,  and  no  authority  of  law  was 
necessary  to  the  validity  of  the  umpire's  decision.  The  fact  that 
the  defendant's  agent  in  the  first  letter  requested  to  know  the  cost 
of  fire  escapes  "  to  comply  with  present  law  "  is  not  controlling. 
Under  the  terms  of  the  subsequent  correspondence  the  plaintiff 
would  still  have  been  bound  to  so  perform  his  work  as  to  meet  any 
additional  exactions  which  the  law  might  have  imposed  during  its 
progress  and  which  would  be  essential  to  the  satisfaction  of  the 
chosen  arbiter,  and  he  was  entitled  to  the  benefit  of  any  changes 
either  in  the  law  or  in  the  practice  of  the  department  in  charge  of 
the  supervision  of  the  work  which  would  legitimately  tend  to  make 
the  fulfillment  of  his  explicit  engagement  less  difficult.  Moreover, 
there  is  no  evidence  of  the  meeting  of  the  minds  of  the  parties 
upon  any  contract  which  should  require  the  construction  only  of 
Buch  fire  escapes  as  might  or  would  have  been  lawfully  approved  by 
constituted  authority  on  April  3,  1903.  The  gist  of  the  contract 
was  the  requirement  of  such  fire  escapes  as  would  satisfy  the  tene- 
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roent  house  department  when  they  were  completed  and  such  as  that 
department  would  be  then  willing  to  certify  were  made  in  conformity 
with  the  law,  and  as  such  fire  escapes  were  constructed  and  all  con- 
ditions were  fully  complied  with  on  the  plaintiff's  part,  I  see  no 
reason  why  the  price  agreed  upon  should  not  be  paid. 
The  judgment  should  be  reversed. 

Baktlett,  Woodward  and  Hooker,  JJ.,  concurred. 

Judgment  of  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Meyer  Rosenstook  and  David  Mayer,  Appellants,  v.  The  Cnr 
OP  New  York,  Respondent. 

An  execution  against  tJve  salary  of  a  policeman  in  New  York  city  is  not  authoriud 
by  section  1391  oftJie  Code  of  Civil  Procedure. 

Bection  1891  of  the  Code  of  Civil  Procedure,  authorizing,  in  the  event  of  the 
return  wholly  or  partly  unsatisfied  of  an  execution  upon  a  judgment  obtained 
in  an  action  for  necessaries  sold  to  the  Judgment  debtor,  the  issuance  of  an  exe- 
cution against  the  wages,  debt,  earnings  or  salary,  etc.,  of  the  judgment 
debtor,  does  not  apply  where  the  judgment  debtor  is  a  policeman  in  the  employ 
of  a  municipal  corporation,  inasmuch  as  the  section  does  not  expressly  mention 
municipal  corporations  nor  disclose  a  clear  intent  on  the  part  of  the  Legislature 
to  include  such  corporations. 

Public  policy  is  opposed  to  the  subjection  of  the  salaries  of  municipal  officers 
and  servants  to  seizure  upon  process  issued  against  the  municipality,  and  even 
to  voluntary  assignments  by  such  officers  and  servants  of  their  salaries  in 
anticipation  of  the  receipt  of  such  salaries. 

Appeal  by  the  plaintiflfs,  Meyer  Rosenstock  and  another,  from  a 
judgment  of  the  Municipal  Court  of  the  city  of  New  York  in  favor 
of  the  defendant,  entered  in  the  ofBce  of  the  clerk  of  said  court, 
sustaining  a  demurrer  to  the  amended  complaint. 

Edward  Lazansky  and  Joseph  J.  Com^  for  the  appellants. 

Edward  II.  WiUon^  for  the  respondent. 

HiRSCHBERO,  P.  J. : 

A  demurrer  to  the  original  complaint  was  sustained  by  the 
Municipal  Court  of  the  city  of  New  York  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
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decifiion  was  affirmed  on  appeal.  (See  Hosenstock  v.  City  of  New 
Torky  97  App.  Div.  337.)  We  then  held  that  the  complaint  was 
defective  in  not  alleging  the  non-existence  of  a  prior  unsatisfied 
and  outstanding  execution  similar  in  character  to  that  issued  in 
behalf  of  the  plaintifip.  The  complaint  has  been  amended  in  the 
respect  referred  to,  but  the  amended  complaint  has  also  been  held 
bad  on  demurrrer,  and  on  this  appeal  we  are  required  to  determine 
whether  section  1391  of  the  Code  of  Civil  Procedure,  under  which 
the  action  is  brought,  applies  to  an  employee  of  a  municipal 
corporation. 

The  facts  are  fully  set  forth  in  the  opinion  of  Mr.  Justice  Hooker 
on  the  first  appeal.  It  is  sufficient  for  present  purposes  to  say  that 
the  plaintiffs  have  recovered  a  judgment  against  one  of  the  defend- 
ant's police  officers  for  necessaries  sold  to  him  by  them,  and  that 
they  seek  in  this  action  to  recover  a  percentage  of  his  salary  as 
such  police  officer,  to  be  applied  in  the  discharge  of  his  indebtedness. 

The  language  of  section  1391  of  the  Code  of  Civil  Procedure  is 
somewhat  peculiar.  It  provides, ^r«^,  that  on  the  return  wholly  or 
partly  unsatisfied  of  an  execution  issued  upon  such  a  judgment  as 
the  plaintiffs  have  recovered,  the  court,  on  certain  proof,  must  grant 
an  order  that  an  execution  issue  against  the  wages,  debt,  earnings, 
salary,  income  from  trust  funds  or  profits  of  the  judgment  debtor, 
and  that  *'  on  presentation  of  such  execution  by  the  officer  to  whom 
delivered  for  collection  to  the  person  or  persons  from  whom  such 
wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits  " 
are  due  and  owing,  the  execution  shall  become  a  lien  and  a  continu- 
ing levy  upon  such  wages,  earnings,  debts,  salary,  income  or  profits 
to  the  extent  therein  stated.  Nothing  is  said  in  that  part  of  the 
section  expressly  about  any  claim  of  the  judgment  debtor  against  a 
corporation.  The  section  does,  however,  provide  in  the  second 
place  that  "  it  shall  be  the  duty  of  any  person  or  corporcUion  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  such  time 
he  indebted  to  the  judgment  debtor  named  in  such  execution,  or 
who  shall  become  indebted  to  such  judgment  debtor  in  the  future," 
to  pay  over  to  the  officer  presenting  the  same  the  prescribed  amount 
of  the  indebtedness.  In  the  event  of  failure  so  to  pay  over,  the 
person  or  corporation  becomes  liable  to  an  action  by  the  judgment 
creditor  for  a  recovery  of  the  money. 
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The  obvious  effect  of  this  section,  taken  as  a  whole,  is  to  create  a 
lien  by  execution  upon  the  claims  of  the  judgment  debtor  against 
persons  and  to  include  the  indebtedness  to  him  of  corporations,  but 
municipal  corporations  as  such  are  not  included  in  express  terms. 
It  has  long  been  the  law  in  this  State  that  public  policy  is  opposed 
to  the  subjection  of  the  salaries  of  municipal  officers  and  servants  to 
seizure  by  process  issued  against  the  municipality,  and  even  to  the 
operation  of  voluntary  assignments  by  the  officers  and  servants  in 
anticipation  of  the  rendition  of  services.  {Bliss  v.  Lawrence^  58 
K  Y.  442 ;  Bowery  National  Bank  v.  Wilson,  122  id.  478.)  It 
would  seem  to  follow  that  the  provisions  of  the  section  in  qnestion 
should  not  l)e  applied  to  such  corporations  unless  a  clear  intent  to 
include  them  is  to  be  found  in  the  language  employed,  or  is  neces- 
sarily embraced  within  the  scope  of  the  remedial  legislation.  In 
Koran  v.  Long  Island  City  (101  N.  Y.  439),  relied  upon  by  the 
appellants,  the  question  presented  was  somewhat  different.  In  that 
case  the  action  was  brought  pursuant  to  section  1778  of  the  Code  of 
Civil  Procedure,  and  the  Court  of  Appeals  held  that  the  words 
"  domestic  corporation  "  were  intended  to  include  municipal  corpo- 
rations. Section  1778  is  a  part  of  article  1  of  title  2  of  chapter  15 
of  the  Code  of  Civil  Procedure,  and  as  section  1804  expressly 
exempts  municipal  corporations  from  the  operation  of  articles  2,  3 
and  4  of  that  title,  the  court  found  (p.  440)  that  it  was  "  plainly  to 
be  inferred  that  the  provisions  of  article  first  of  that  title  are  intended 
to  be  applied." 

In  Wallace  v.  La/uryer  (54  Ind.  501)  the  court  was  called  upon  to 
construe  a  provision  of  the  practice  act  of  the  State  of  Indiana 
authorizing  proceedings  supplementary  to  execution  against  any 
"person"  or  "corporation"  under  which  proceedings  were  insti- 
tuted to  reach  the  salary  of  a  judgment  debtor  who  was  a  county 
auditor,  and  it  was  held  that  the  provision  did  not  refer  to  munic- 
ipal corporations  or  bodies  politic  and  corporate,  but  only  to  private 
or  ordinary  business  corporations.  The  court,  citing  many  cases  in 
other  jurisdictions  which  were  similarly  decided  upon  grounds  of 
public  i)olicy,  said  (p.  506):  "These  authorities  mainly  refer  to 
municipal  corporations,  but  we  think  the  same  principle  applicable 
to  a  body  politic  and  corporate,  as  a  county,  and  even  for  stronger 
reasons.     And  the  decisions  are  generally  made  upon  statutes 
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authorizing  corporations,  in  terms,  to  be  garnisheed,  yet  the  courts 
hold  that  the  general  word  corporation  must  be  restricted  to  mean 
private  or  ordinary  business  corporations,  and  not  extended  to 
embrace  municipal  corporations  or  bodies  politic  and  corporate.  The 
words  used  in  the  statute  of  this  State  are,  any  *  person '  or  *  corpo- 
ration,' in  general  terms." 

Tlie  precise  question  now  under  consideration  was  considered  by 
Mr.  Justice  Seabury  at  a  special  term  of  the  City  Court  of  New 
York  in  Ernes  v.  Fowler  (43  Misc.  Rep.  603)  and  upon  a  review  of 
numerous  authorities  the  same  result  was  reached  and  expressed  ia 
an  elaborate  and  satisfactory  opinion. 

It  follows  that  the  judgment  should  be  affirmed. 

Bartlett,  Woodward,  Jenks  and  Hooker,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Rose    Sohmitt,   Respondent,    v.   The    Michigan    Mutual    Lifb 
Insurance  Company,  Appellant. 

Life  insurance — a  temporary  ailment  does  not  constitute  a  disease  —  warrAnty 
agaiTist  **  chronic  cough,**  etc.,  refers  not  to  a  temporary  attack  but  to  a  disease — 
warranty  as  to  the  liealih  of  a  brother  of  the  assured  relates  to  his  apparent  fiealtlL 

A  temporary  ailment  does  not  constitute  a  disease  within  the  meaning  of  a  life 
insurance  policy,  unless  it  is  such  as  to  indicate  a  vice  in  the  insured's  constitu- 
tion or  is  so  serious  as  to  have  some  bearing  on  his  general  health  or  his  con- 
tinuance of  life,  or  is  such  as,  according  to  common  understanding,  would  be 
called  a  disease. 

Where  an  application  for  a  policy  of  life  insurance  contains  the  following  ques- 
tion: *'  Have  you  had  any  of  the  following  diseases  ?"  "Of  each  illness,  state 
date,  number  of  attacks,  duration,  severity,  complications  and  results.  *  *  *** 
"(4)  Chronic  or  habitual  cough  or  hoarseness,  spitting  or  coughing  of  blood, 
asthma  or  shortness  of  breath,  or  any  chest  or  lung  disease  ?  (Yes  or  No),'* 
and  the  applicant  answers  "no"  to  such  question,  such  answer  does  not 
operate  as  a  warranty  to  the  effect  that  the  applicant  had  never  suffered  tem- 
porarily from  habitual  cough  or  hoarseness  or  from  the  spitting  or  coughing  of 
blood  or  from  shortness  of  breath,  but  simply  that  he  had  never  suffered  from 
the  "diseases ''  of  which  these  were  the  manifestations. 

Consequently,  the  fact  that  on  the  trial  of  an  action  brought  to  recover  upon  the 
policy  of  insurance  issued  on  the  faith  of  such  application,  evidence  is  given 
tending  to  show  that  the  applicant  had  suffered  from  habitual  cough  or  hoarse- 
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ness  and  from  the  spitting  or  coughing  of  blood  and  from  shortness  of  breath, 
does  not  establish  a  breach  of  warranty  as  matter  of  law,  as  the  jury  may  fairly 
regard  such  evidence  as  insufficient  to  establish  the  existence  of  any  disease  or 
malady  underlying  these  manifestations,  so  serious  as  to  have  any  bearing 
upon  the  general  health  of  the  applicant  or  the  continuance  of  his  life. 
A  warranty  contained  in  an  application  for  a  policy  of  life  insurance,  to  the 
effect  that  the  health  of  the  applicant's  elder  brother  was  good,  means  simply 
that  the  elder  brother  had  indicated  in  his  action  and  appearance  no  symptoms 
or  traces  of  disease,  and  that  to  the  observation  of  an  ordinary  friend  or  rela- 
tive he  was  in  truth  well. 

Appeal  by  the  defendant,  The  Michigan  Mutual  Life  Insurance 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plain  tiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  19th  day  of  December,  1903,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
2l8t  day  of  December,  1903,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

John  N.  Blair,  for  the  appellant. 

Thomas  Abbott  McKennell,  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  Iv 

The  defendant  contends  that  it  ought  to  have  prevailed  upon  the 
trial  of  this  action,  because  it  established  four  breaches  of  warranty 
contained  in  the  application  for  insurance  concerning  the  health  of 
the  applicant,  and  one  breach  of  warranty  concerning  the  family 
record  of  the  insured. 

The  application  contained  the  following  question : 

"  Have  you  had  any  of  the  following  diseases  ? 

^^  Of  each  illness,  state  date,  number  of  attacks,  duration,  severity, 
complications  and  results.     *    *    * 

"  (4)  Chronic  or  habitual  cough  or  hoarseness,  spitting  or  cough- 
ing of  blood,  asthma  or  shortness  of  breath,  or  any  chest  or  lung 
disease  !     (Yes  or  No)." 

To  this  question  the  applicant  answered  "  No." 

The  case  was  submitted  to  the  jury  on  the  assumption  that  the 
negative  answer  to  this  question  constituted  a  material  warranty,  the 
breach  of  which  would  avoid  the  policy ;  and  the  defendant  insists 
that  the  proof  established  such  breach  in  that  it  showed  that  the 
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insured  had  suffered  frotn  chronic  or  habitual  cough  and  hoarseness 
and  from  spitting  or  coughing  of  blood  and  from  shortness  of  breath 
and  from  a  chest  or  hing  disease.  So  far  as  the  chest  or  lung  disease 
was  concerned,  the  defendant  by  its  bill  of  particulars  had  limited 
the  alleged  breach  to  "  consumption,  tuberculosis  or  phthisis."  The 
proposition  that  the  insured  had  suffered  from  the  disease  thus  speci- 
fied in  the  bill  of  particulars  prior  to  his  application  for  insurance  was 
not  sustained  by  the  evidence.  Nor  were  the  other  alleged  breaches 
of  warranty  as  to  his  own  health  so  conclusively  made  out  as  to 
require  the  jury  to  find  in  the  defendant's  favor  on  the  issues  which 
they  presented.  "  In  construing  a  policy  of  life  insurance  it  must  be 
generally  true  that  before  any  temporary  ailment  can  be  called  a 
disease,  it  must  be  such  as  to  indicate  a  vice  in  the  constitution,  or 
be  so  serious  as  to  have  some  bearing  upon  general  health  and  the 
continuance  of  life,  or  such  as  according  to  common  understanding 
would  be  called  a  disease."  {Cushman  v.  U,  S.  Life  Ins.  Co.^  70 
N.  Y.  72,  and  cases  there  cited.)  It  is  to  be  observed  that  the  war- 
ranties under  discussion  were  not  to  the  effect  that  the  applicant 
had  never  suffered  temj)orarily  from  habitual  cough  or  hoarseness 
or  from  the  spitting  or  coughing  of  blood  or  from  shortness  of 
breath,  but  that  he  had  never  suffered  from  "diseases"  of  which 
these  were  the  manifestations.  The  case  in  this  respect  is  like 
Dreier  v.  Continental  Life  Ins.  Co.  (24  Fed.  Eep.  670),  where  the 
alleged  warranty  consisted  of  a  negative  answer  to  the  question 
whether  the  party  "  had  any  of  the  following  complaints,"  and  then 
specified  "spitting  or  raising  of  blood"  as  one  of  them.  There 
the  Circuit  Court  of  the  United  States  held  that  there  was  no  war- 
ranty "  that  tiie  insured  never  had  spitting  or  raising  of  blood,  but 
only  that  he  had  not  had  the  complaint  of  spitting  or  raising  blood  ; 
equivalent  to  a  warranty  that  he  had  not  had  blood-spitting  in  such 
form  as  to  be  called  a  disease,  disorder,  or  constitutional  vice." 

I  think  the  evidence  in  the  present  case,  while  tending  to  show 
that  the  applicant  had  suffered  from  habitual  cough  or  hoarseness 
and  from  spitting  or  coughing  of  blood  and  from  shortness  of  breath, 
might  fairly  be  viewed  by  the  jury  as  insufficient  to  establish  the 
existence  of  any  disease  or  malady  underlying  these  manifestationo 
so  serious  as  to  liave  any  bearing  upon  the  general  health  of  the 
applicant  and  the  contiauance  of  his  life. 
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The  aUeged  breach  of  warranty  concerning  the  family  record  of 
the  insured  was  based  upon  a  statement  tliat  tlie  liealth  of  his  elder 
brother  was  good.  A  warranty  of  this  kind  means  merely  "that 
the  individual  inquired  about  has  indicated  in  his  action  and  appear- 
ance no  symptoms  or  traces  of  disease,  and  to  the  observation  of  an 
ordinary  friend  or  relative  is  in  truth  well."  {Gratian  v.  Metro- 
politan Life  Lis.  Co.y  92  N"'.  Y.  275,  280.)  Thus  construed  it  is  by 
no  means  clear  that  there  was  any  breach  in  the  case  at  bar  of  the 
warranty  concerning  the  health  of  the  applicant's  brother.  It  is 
true  that  the  mother  of  the  insured  gave  testimony  strongly  tending 
to  show  that  the  brother  was  manifestly  in  poor  health  and  known 
so  to  be  by  the  insured ;  but  the  mother  admitted  her  bias  against 
the  plaintiif,  and  in  view  of  that  fact  the  jury  were  not  bound  to 
accept  her  statements  as  true.  Rejecting  her  testimony,  the  evi- 
dence on  this  branch  of  the  case  was  not  such  as  to  require  a  finding 
that  this  warranty  had  been  broken. 

The  rulings  in  the  exclusion  and  admission  of  evidence  have  been 
examined,  without  disclosing  any  error.  The  case  appears  to  have 
been  carefully  and  most  fairly  tried,  and  was  submitted  to  the  jury 
in  a  charge  to  which  the  defendant  took  no  exception.  The  verdict 
was  neither  against  the  evidence  nor  against  the  weight  of  evidence ; 
and  it  follows  that  the  judgment  and  order  appealed  from  should  be 
affirmed. 


j  concurred 


HiBSCHBEBO,     P.      J.,     WoODWABDy     JsNKS     and     HoOKEB,     JJ., 

ncurred. 

Judgment  and  order  affirmed,  with  costs. 


John     Hbnbt    Allen,    Bespondent,    "o,    Lowell  M.   Palmes, 

Appellant. 

Heading — wheU  %$  an  admisHcn  that  an  engine  caueing  a  coUieion  wae  ai  the  time 
being  need  by  the  d^endant. 

Where  the  complaint  in  an  action  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  in  consequence  of  a  collision  which  occurred 
in  a  freight  yard  near  North  Sixth  street  and  the  East  River,  in  the  borough  of 
Brooklyn,  between  an  engine  drawing  two  cars  and  a  car  which  the  plaintiff 
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was  engaged  in  unloading,  alleges  that  "  at  all  the  times  hereinafter  mentioned 
the  defendant  was  the  lessee  or  owner,  and  in  possession  of  certain  cars, 
engines  and  tracks,  together  with  the  appurtenances  thereunto  belcmging  and 
used  by  him  in  the  conduct  of  his  business  at  or  near  North  Sixth  street  and 
East  River,  in  the  Borough  of  Brooklyn,  City  of  New  York,  County  of  Kings 
and  State  of  New  York,"  and  this  allegation  is  expressly  admitted  by  the 
axiswer,  the  fair  import  of  the  admission  thus  made  is  that  the  cars  and  engines 
in  the  freight  yard  at  the  time  when  the  plaintiff  was  injured  were  being  used 
by  the  defendant  in  the  conduct  of  his  business,  and  it  is  not  necessary  for  the 
plaintiff  to  prove  that  the  particular  engine  responsible  for  the  collision  was 
being  operated  by  the  defendant's  servants. 

Appeal  by  the  defendant,  Lowell  M.  Palmer,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  19th  day  of  January, 
1904,  upon  the  verdict  of  a  jury  for  $2,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  25th  day  of  January,  1904, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

John  Notman  [Lewis  H.  Freedman  with  him  on  the  brief],  for 
the  appellant. 

Meier  Steinbrink  [  William  P.  Pickett  with  him  on  the  brief], 
for  the  respondent. 

"WlLLABD  BaBTLETT,  J.  : 

On  the  1st  day  of  April,  1902,  the  plaintiff,  a  truck  driver  in  the 
employ  of  John  A.  Dowd  &  Sons,  dealers  in  cider  and  vinegar,  was 
engaged  in  behalf  of  that  firm  in  unloading  cider  from  a  railroad 
car  in  a  freight  yard  near  North  Sixth  street  and  the  East  river  in 
the  borough  of  Brooklyn.  While  he  was  thus  occupied  an  engine 
drawing  two  cars  collided  with  the  car  which  the  plaintiff  was 
unloading,  inflicting  upon  him  personal  injuries  for  which  he  has 
recovered  $2,000  in  this  action,  on  the  theory  that  the  person  in 
charge  of  the  engine,  whose  negligence  caused  the  collision,  was  the 
servant  of  the  defendant. 

Upon  this  appeal  it  is  contended  that  the  plaintiff  absolutely 
failed  to  connect  the  defendant  with  the  accident,  and  that  no  evi- 
dence was  offered  tending  to  establish  that  the  engineer  was  in  the 
defendant's  employ. 

The  complaint  alleged  that  ^^  at  all  the  times  hereinafter  mentioned 
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the  defendant  was  the  lessee  or  owner,  and  in  possession  of  certain 
cars,  engines  and  tracks,  together  with  the  appnrtenances  thereunto 
belonging  and  used  by  liim  in  the  conduct  of  his  business  at  or  near 
North  Sixth  street  and  East  River,  in  the  Borough  of  Brooklyn, 
City  of  New  York,  County  of  Kings  and  State  of  New  York." 

This  allegation  was  expressly  admitted  in  the  answer.  The  only 
time  mentioned  in  the  complaint  was  the  Ist  day  of  April,  1902,  on 
which  the  accident  occurred.  There  was  no  question  on  the  trial 
but  that  the  defendant  occupied  and  used  the  premises  thus  described 
as  a  freight  yard.  The  learned  trial  judge  charged  the  jury  that 
the  plaintiff  "  says  that  he  went  into  the  yard  of  the  defendant, 
which  the  defenxdant  admiU^  a  yard  there  in  which  engines  and 
cars  were  located,  used  practically  for  the  purpose  of  a  freight 
yard."  No  exception  was  taken  to  this  statement  by  counsel  for 
the  defendant,  nor  was  the  court  asked  in  any  manner  to  qualify  it. 
I  think  the  fair  import  of  the  language  which  I  have  quoted  from 
the  complaint  was  to  allege  that  the  cars  and  engines  in  the  inclosure 
at  the  time  when  the  plaintiff  sustained  his  injuries  were  being  used 
by  the  defendant  in  the  conduct  of  his  business,  and  that  the  admis- 
sion of  that  allegation  in  the  answer  renders  it  unnecessary  for  the 
plaintiff  to  prove  that  the  particular  engine  responsible  for  the  col- 
lision was  being  operated  by  the  defendant's  servants. 

The  plaintiff  testified  that  this  engine  "  came  in  from  the  Erie 
station,  in  through  the  tunnel  like,"  and  the  contention  of  the  appel- 
lant is  that  the  accident  might  have  been  caused  by  an  engine  of 
the  Erie  Railroad  Company,  for  the  management  of  which  the 
defendant  could  not  be  held  liable.  It  was  probably  with  this  view 
in  mind  that  counsel  asked  the  court  to  charge  "  that  the  mere  fact 
that  the  plaintiff  saw  additional  cars  or  an  engine  some  distance 
away  is  not  sufficient  proof  to  justify  the  jury  in  finding  that  the 
person  in  charge  of  that  engine  was  an  employee  of  Mr.  Palmer's, 
the  defendant ; "  to  which  request  the  learned  judge  responded, 
"I  will  leave  it  to  the  jury  to  say  whether  it  is  or  not  sufficient." 
This  disposition  of  the  request  would  have  been  a  serious  error  if 
there  had  been  any  issue  in  the  case  as  to  the  control  of  the  engine ; 
but  if  the  view  taken  of  the  effect  of  the  pleadings  is  correct 
there  really  was  not  any  such  issue.  As  already  indicated,  I  think 
App.  Div.— Vol.  CL        2 
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that  the  admiseion  tliat  the  eiigine  and  cars  in  that  jard  were  ased 
by  the  defendant  on  that  day  in  the  condnct  of  his  business  was  a 
concession  that  tiiey  were  then  and  there  controlled  and  operated 
by  the  defendant's  representatives. 

The  appeal  presents  no  other  question  which  requires  discussion* 
I  advise  an  affirmance. 

Present  —  Hirschbbrq,  P.  J.,  Bartlett,  Jenks  and  Hookes,  JJ^ 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Margaret  Neuson,  as  Administratrix,  etc.,  of  James  Nelson^ 
Deceased,  Jlespondent,  v.  The  City  of  New  York,  Appellant. 

Bridget  Dtgbt,  as  Administratrix,  etc,  of  William  Digby,. 
Deceased,  Kespondent,  v.  The  City  of  New  York,  Appellant 

Negligetiee  —  a  reeowry  is  not  proper  where  either  qf  two  eaumetfor  one  of  which  the 
defendant  ie  liable,  for  the  oiher  ef  whtUh  it  is  not,  may  haee  eaueed  the  ir^ry  — 
liability  of  a  maUer  wJto  Jurnis/ies  to  a  fireman  water  so  impregnated  toith  ehlorin& 
cut  to  corrode  the  steam  boiler  —  t?ie  fireman  is  not  presumed  to  assume  the  risk 
wJure  expert  knowledge  is  necessary  to  ascertain  it, 

Whei-e.  in  an  action  brought  to  recoTer  damages  resulting  from  the  death  of 
the  plaintiff's  intestate,  it  appears  that  the  death  was  due  to  one  of  two  causes, 
for  one  of  which  tiie  defendant  was  responsible,  and  for  the  other  of  which  it. 

'  was  not  responsible,  the  plaintiff  cannot  succeed  where  it  is  just  as  probable, 
that  the  death  resulted  from  one  cause  as  from  the  other. 

The  doctrine  of  assumption  of  risk  has  no  application  to  a  case  where  the  injured 
employee  is  not  shown  and  cannot  be  presumed  to  have  possessed  the  knowl- 
edge necessary  to  enable  him  to  detect  or  realize  the  danger. 

A  master  who  furnishes  to  his  servants  for  use  in  a  boiler  water  so  highly 
impregnated  with  chlorine  as  to  give  rise  to  a  rapid  corrosion  and  consequent 
weakening  of  the  boiler,  not  produced  by  water  ordinarily  employed  for  boiler 
purposes,  owes  to  such  servants  the  duty  of  warning  them  against  the  increased 
danger  arising  from  such  corrosion  or  of  adopting  some  other  safeguard  for  the 
protection  of  such  servants. 

The  fireman  and  engineer  in  charge  of  a  steam  boiler,  in  which  water  of  such 
character  is  used,  cannot  reasonably  be  expected  to  possess  the  expert  knowl- 
edge necessary  to  enable  them  to  ascertain  for  themselves  the  chemical  nature 
and  effect  of  such  water. 

Appeal  in  each  of  the  above-entitled  actions  by  the  defendant. 
The  City  of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
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favor  of  the  plaintiff  in  each  action,  entered  in  the  office  of  the  clerk 
of  the  county  of  Queens  on  the  3d  day  of  February,  1904,  upon  the 
verdict  of  a  jury  for  $8,000  in  the  first  above-entitled  action,  and  for 
$12,500  in  the  second  action,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  19th  day  of  February,  1904,  in  eacli  action  deny- 
ing the  motion  of  the  defendant  in  such  action  for  a  new  trial  made 
upon  the  minutes. 

These  actions  were  brought  to  recover  damages  for  the  negligent 
killing  of  James  Nelson,  a  fireman,  and  William  Digby,  an  engineer, 
in  the  employ  of  the  city  of  New  York,  who  lost  their  lives  in  con- 
sequence of  the  explosion  of  a  boiler  at  a  city  pumping  station  in 
the  borough  of  Queens.  The  cases  were  tried  together  by  the  con- 
sent of  counsel  and  with  the  sanction  of  the  court  and  resulted  in  a 
verdict  of  $8,000  for  the  plaintiff  in  the  Nelson  suit  and  $12,500  for 
the  plaintiff  in  the  Digby  suit. 

James  D.  jBeU  [John  K  Walker  and  John  J,  Ddarvy  with  him 
on  the  brief],  for  the  appellant. 

John  B.  Merrill^  for  the  respondents,  ' 

WiLLARD  BaBTLETT,  J.  I 

Recognizing  the  defendant's  duty  to  furnish  the  fireman  and  engi- 
neer a  reasonably  safe  place  in  which  to  do  their  work  and  reason- 
ably safe  appliances  to  work  with,  the  learned  assistant  corporation 
counsel  insists  that  this  duty  was  performed.  The  theory  of  the 
defendant's  negligence,  as  the  issues  were  submitted  to  the  jury 
by  the  learned  trial  judge,  was  based  solely  on  the  proposition 
that  the  water  furnished  for  use  in  the  boiler  which  exploded 
was  so  overcharged  with  chlorine  as  to  be  dangerous  for  the  use  to 
which  it  was  put  on  account  of  its  corrosive  action  on  boiler  metal. 
To  the  corrosion  caused  by  this  water  the  plaintiffs  attributed  the 
fatal  explosion.  Counsel  for  the  appellant  deny  the  sufficiency  of 
the  evidence  to  establish  this  conclusion.  They  argue  that  the  explo- 
sion could  have  been  brought'  about  by  carrying  an  excessive  head 
of  steam  or  by  the  imprudent  introduction  of  cold  water  into  the 
heated  boiler  just  as  well  as  by  the  chemical  action  of  the  chlorine 
with  wiiich  the  water  was  charged,  and  they  rely  upon  the  doctrine 
that  where  damage  has  been  inflicted  by  one  of  two  causes,  for  one 
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of  which  the  defendant  is  responsible  and  for  the  other  of  which  he 
is  not  responsible,  the  plaintiff  cannot  succeed  where  it  is  jnst  as 
probable  that  the  damage  was  done  by  one  canse  as  by  the  other. 
{Searl^s  v.  Manhattan  Railway  Co.,  101  N.  Y.  661 ;  Ruppert  v. 
Brooklyn  Heights  R.  R.  Co,,  154  id.  90 ;  Laidlaw  v.  Sage,  158 
id.  73.) 

If  the  record  disclosed  snch  a  condition  of  the  evidence  as  this 
argument  asserts,  the  principle  of  law  invoked  would,  of  course, 
demand  a  reversal.  But  the  proof,  as  I  read  it,  preponderates 
clearly  in  favor  of  the  contention  that  the  explosion  of  the  boiler 
was  due  to  the  corrosive  chemical  action  of  the  water  furnished  by 
the  city  for  use  therein,  and  negatives  the  idea  that  it  could  have 
been  produced  by  the  other  causes  which  are  suggested  in  behalf  of 
the  appellant.  The  plaintiffs  proved  without  sulistantial  contradic- 
tion tliat  the  water  contained  a  percentage  of  chlorine  which 
unfitted  it  for  use  in  boilers  on  account  of  the  resulting  corrosion, 
and  then  called  an  expert  witness,  whose  qualifications  were  not 
questioned,  who  expressly  testified  that  he  had  examined  the  boiler 
metal  and  that  the  cause  of  the  explosion  was  the  weakening  of  the 
hoiUr  from  the  action  of  the  chlorides  contained  in  the  water. 
With  this  evidence  in  the  case  and  nothing  before  them  to  contro- 
vert it,  the  jury  were  quite  justified  in  adopting  the  opinion  of  the 
witness  and  in  attributing  the  explosion  to  the  same  cause  which  he 
did. 

It  is  doubtless  true,  as  counsel  for  the  appellant  suggest,  that  the 
use  of  water  containing  some  chloride  is  not  negligence  of  itself. 
When,  however,  a  master  furnishes  water  to  his  servant  for  use  in  a 
boiler,  which  water  is  so  constituted  chemically  that  it  gives  rise  to 
a  rapid  corrosion  and  consequent  weakening  of  the  boiler  not  pro- 
duced by  water  ordinarily  employed  for  boiler  purposes,  he  owes 
some  duty  of  warning  against  the  increased  danger  arising  from 
such  corrosion  or  the  adoption  of  some  other  safeguard  for  the  pro- 
tection of  the  servant.  There  is  no  evidence  that  the  deceased  fire- 
man and  engineer  were  ever  informed  as  to  the  dangerous  nature  of 
the  water  and  they  could  not  reasonably  be  expected  to  possess  the 
expert  knowledge  necessary  to  enable  them  to  ascertain  its  chemical 
nature  and  effect  for  themselves.  There  is  a  statement  from  an 
officer  of  the   water  department   having  superintendence   of  the 
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pamping  station  where  the  accident  occurred,  to  the  effect  that  the 
boilers  there  were  inspected  every  six  weeks,  bnt  we  are  told  noth- 
ing in  regard  to  the  character  of  the  inspection  by  any  witness  who 
made  it.  Upon  this  branch  of  the  case  the  learned  trial  jndge 
charged  the  jury  :  "  I  do  not  say  it  was  the  city's  duty  to  withdraw 
that  water,  becanse  that  was  the  only  water  they  had  there,  but  to 
reveal  the  danger  to  these  men  so  that  they  might  govern  them- 
selves accordingly  and  make  such  close  examination  of  these  boilers 
—  closer  than  would  be  necessary  in  an  ordinary  case  —  as  was 
necessary  to  show  that  the  dangerous  point  had  not  been  reached. 
If  the  city  failed  in  that  point  negligently  then  you  would  be  able 
to  find  against  the  city,  providing  tlie  two  deceased  men  were  them- 
selves not  negligent  within  the  definition  that  I  have  heretofore 
given  3'ou."  This  instruction  was  evidently  acceptable  to  counsel 
for  the  defendant  who  took  no  exception  to  it,  nor  indeed  to  any 
portion  of  the  charge  as  the  case  finally  went  to  the  jury.  At  all 
events  it  was  correct,  and  the  jury  guided  thereby  doubtless  reached 
the  conclusion,  amply  warranted  by  the  evidence  as  a  whole,  that 
the  city  was  negligent  in  failing  to  exercise  any  reasonable  precau- 
tion to  protect  the  plaintiffs'  intestates  against  the  danger  arising 
from  the  use  of  the  water  in  question. 

The  doctrine  of  assumption  of  risk  has  no  application  to  a  case 
where  the  injured  person  is  not  shown  and  cannot  be  presumed  to 
have  possessed  the  knowledge  necessary  to  enable  him  to  detect  or 
realize  the  danger. 

I  think  that  these  cases  were  correctly  tried  and  correctly  decided. 
It  follows  that  we  should  not  interfere  with  the  results  reached  in 
the  trial  court. 

Present  —  Hibschberg,  P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ. 

Judgment  and  order  in  edch  case  unanimously  affirmed,  with 
costs. 
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Pierre  V.  C.  Miller,  Respondent,  v.  F.  R.  Patch  MANUFACTURiNa 
CoMPANT,  Appellant. 

Warranty  tJiat  a  derrick  mU  require  a  speeifled  weight  to  break  it —it  nirmvet  the 
aeceptanee  of  the  derrick  —  if  the  derrick  breake  under  a  lem  toeigTU  the  eo9t  of  its 
repair  is  recoverable. 

A  warranty  that  a  derrick  sold  for  use  in  a  particular  place  would  require  a  load 
of  250  tons  to  break  it  is  an  express  warranty  which  will  survive  the  accept- 
ance of  the  derrick,  particularly  where  it  appears  that  the  vendor  of  the  derrick 
wrote  to  the  vendee  a  letter  stating,  "  we  fully  guarantee  machinery,  and  if 
the  same  gives  out  through  any  fault  of  ours,  we  will  replace  it,  so  that  you 
do  not  need  to  hold  back  the  payments  on  that  account.*' 

Where,  in  such  a  case,  the  derrick  breaks  under  a  strain  of  twenty-seven  or  twenty- 
eight  tons  the  vendee  may  retain  possession  of  the  derrick  and  bring  an  action 
to  recover  damages  for  the  breach  of  the  warranty,  and  is  entitled  to  recover 
therein  the  fair  and  reasonable  cost  of  repairing  the  derrick,  notwithstanding 
that  the  measure  of  damages  ordinarily  applicable  in  such  an  action  is  the  dif- 
ference between  the  actual  value  of  the  chattel  with  its  defects  and  the  value 
which  it  would  have  had  at  the  time  of  sale  if  it  had  conformed  to  the  warranty. 

Appeal  by  the  defendant,  the  F.  R.  Patch  Manufacturing  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  29th  day  of  December,  1903,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  4th  day  of 
January,  1904,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Walter  C.  Flanders  [Charles  Wheeler  Barnes  with  him  on  the 
brief),  for  the  appellant. 

Alfred  B.  Cruiksharik  \J.  C.  Thomson  with  him  on  the  brief], 
for  the  respondent. 

WiLLARD  BaRTLETTj  J.  I 

In  this  action  the  plaintiff  has  recovered  judgment  against  the 
defendant  upon  a  verdict  awarding  him  $1,648.75  damages  for 
breach  of  warranty  upon  the  sale  of  a  derrick.  The  parties  to  the 
contract  were  the  American  Stone  Company  and  the  defendant 
corporation.  The  plaintiff  brought  the  snit  as  assignee  of  the 
American  Stone  Company.     There  was  sufficient  proof  to  establish 
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the  alleged  warranty.  The  evidence  authorized  the  jury  to  find 
that  the  defendant  guaranteed  that  the  derrick  should  have  a  lifting 
capacity  of  fifty  tons  with  a  factor  of  safety  of  five  —  the  latter 
phrase  meaning  that  it  would  require  a  load  of  two  hundred  and 
fifty  tons  to  break  down  the  derrick.  As  matter  of  fact,  the  derrick 
broke  down  while  lifting  a  stone  which  weighed  only  twenty-seven 
or  twenty-eight  tons. 

The  warranty  was  of  a  character  which  survived  the  acceptance 
of  the  derrick  by  the  American  Stone  Company.  That  it  was 
i'l tended  to  survive  acceptance  is  manifest  from  a  letter  written  by 
Mr.  F.  R.  Patch,  the  president  of  the  defendant  corporation,  in  the 
name  and  in  behalf  of  the  company,  in  which  he  said  to  Mr.  Wash- 
ington Hull,  the  president  of  the  American  Stone  Company :  "As 
I  said  to  you,  we  fully  guarantee  machinery,  and  if  the  same  gives 
out  through  any  fault  of  ours,  we  will  replace  it,  so  that  you  do  not 
need  to  hold  back  the  payments  on  that  account."  The  term 
machinery  in  this  letter  was  broad  enough  to  include  the  whole  of 
the  derrick  and  appliances  furnished  by  the  defendant,  and  was 
apparently  so  intended.  There  having  been  an  express  warranty, 
the  vendee,  upon  a  breach  thereof,  became  entitled  to  maintain  an 
action  for  damages,  notwithstanding  its  retention  of  the  derrick: 
{Day  V.  Pool,  52  N.  Y.  416 ;  Hooper  v.  Story,  155  id.  171.)  At 
the  instance  of  the  defendant,  the  learned  trial  judge  greatly 
restricted  the  issues  as  to  the  defect  in  construction  which  caused 
the  derrick  to  collapse,  charging  the  jury  as  follows  at  the  request 
of  the  defendant's  counsel :  "  Before  the  plaintiff  can  recover  the 
jury  must  believe  that  plaintiff  has  proved  that  the  gudgeon  pin 
was  the  first  thing  to  break,  and  further,  that  the  defendant  had 
warranted  the  pin  against  just  such  a  strain  as  broke  it ;  otherwise, 
their  verdict  must  be  for  the  defendant."  This  was  doubtless 
because  of  the  specific  allegation  in  the  complaint  that  the  gudgeon 
pin  or  spindle  at  the  masthead  of  the  derrick  was  made  of  cast  iron, 
which  was  an  insufficient  and  defective  material,  byreason  of  which 
latent  defect  the  pin  broke,  causing  the  fall  of  the  boom  and  mast, 
and  the  consequent  damage.  The  appellant  insists  that  the  plaintiff 
failed  to  prove  that  the  collapse  was  occasioned  by  the  breaking  of 
the  gudgeon  pin,  but  I  think  that  all  the  facts  and  circumstances  of 
the  accident,  as  narrated  in  the  testimony,  warranted  the  jury  in 
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ooncluding  that  the  fall  of  the  derrick  was  actually  due  to  the  iusaf- 
ficiency  of  this  pin. 

It  was  contended  npon  the  trial  that  the  derrick  did  not  have  fair 
treatment  at  the  hands  of  the  American  Stone  Company,  and  that 
it  was  being  nsed  in  a  careless  and  negligent  manner  at  the  time  of 
the  accident.  This  was  denied,  and,  of  coarse,  presented  a  question 
for  the  jury,  to  whom  it  was  very  fairly  submitted  by  the  learned 
trial  judge,  witli  instructions  that  the  plaintiff  could  not  recover  if 
the  derrick  was  caused  to  fall  in  consequence  of  having  been  used 
in  an  unreasonable  manner  not  contemplated  by  the  covenant  of 
warranty. 

The  measure  of  damages  generally  applicable  in  an  action  for 
breach  of  warranty  is  the  difference  between  the  actual  value  of 
the  object  sold,  with  its  defects,  and  the  value  which  it  would  have 
had  at  the  time  of  sale  if  it  had  conformed  to  the  warranty.  (Bnioe 
V.  I^issj  Doerr  i&  Carroll  Horse  Co,^  47  App.  Div.  273,  opinion 
by  CuLLKN,  J.)  In  the  present  case,  however,  the  plaintiff  has  been 
allowed  to  recover  the  fair  and  reasonable  cost  of  repairing  the  der- 
rick so  as  to  put  the  purchaser  in  the  same  position  in  respect  to  the 
derrick  as  existed  before  the  accident  happened.  There  was  proof 
that  the  cost  of  repair  was  upwards  of  $1,800,  but  the  jury  awarded 
the  plaintiff  only  $1,500,  with  interest.  I  think  the  measure  of 
damages  adopted  was  permissible  under  the  circumstances  of  this 
case.  The  president  of  the  defendant  corporation  visited  the 
quarry  in  which  the  derrick  was  to  be  used  before  receiving  the 
order  therefor,  and  there  can  be  no  doubt  that  the  warranty  had 
reference  to  the  construction  of  a  derrick  to  be  operated  in  that 
particular  place  in  the  work  of  removing  stone.  To  this  extent  the 
warranty  was  special.  Then  the  letter  from  Mr.  Patch,  in  the  pass- 
age already  quoted,  where  he  wrote,  "  we  fully  guarantee  machin- 
ery, and  if  the  same  gives  out  through  any  fault  of  ours,  we  will 
replace  it,"  clearly  contemplates  the  expense  of  making  good  any 
defect  for  which  the  vendor  was  responsible  as  the  obligation  to  be 
assumed  by  the  vendor  in  the  event  of  a  breach  of  warranty.  This 
seems  to  bring  the  case  squarely  within  the  rule  ^^  that  the  damages 
must  be  such  as  jnay  be  fairly  supposed  to  have  entered  into  the 
contemplation  of  the  parties ;  such  as  might  naturally  be  expected  to 
flow  from  violation  of  the  contract;  such  as  are  certain  both  in 
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their  nature  and  in  respect  to  the  canse  from  which  they  proceed." 
{Cassidy  v.  Le  Fevre,  45  N.  Y.  562.)  In  the  case  cited,  which  was 
an  action  upon  promissory  notes  given  for  the  purchase  price  of 
certain  boilers,  which  proved  to  be  defective  and  collapsed  after 
delivery,  the  Court  of  Appeals  held  that  the  defendants  might  recoup 
all  damages  necessarily  and  legitimately  resulting  from  the  inferior 
character  of  the  materials  or  the  defective  construction  of  the  boil- 
ers. '^  Had  they  claimed  the  cost  and  expense  of  taking  down  the 
boilers  after  the  injury,"  said  Allen,  J.,  ^^  and  I'esetting  them  after 
they  were  repaired,  they  would  have  been  entitled  to  it.  That  was 
a  direct  loss,  legitimately  and  necessarily  resulting  from  the  defects 
in  the  boilers  and  the  violation  of  the  plaintiffs  contract."  And 
this  was  held  notwithstanding  the  fact  previously  stated  in  the  opin- 
ion that  the  contract  of  the  plaintiff  had  no  reference  to  the  use  of 
the  engine  and  machinery  sold  for  any  special  purpose  or  in  any 
particular  place. 

I  cannot  see  that  any  error  of  substance  was  committed  in  the 
conduct  of  the  trial  under  review,  and  I  think  we  should  affirm  the 
judgment  and  order  appealed  from. 

HiBscHBBRo,  P.  J.,  Woodward  and  Hookeb,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Hannah  M.  Cobbin  and  Others,  as  Executors  of  and  Testar 
mentary  Trustees  under  the  Last  Will  and  Testament  of  Austin 
Ck)BBiN,  Deceased,  Respondents. 

Anna  W.  C.  Borbowe,  Appellant. 

ExecuUn^  and  tnutees — uie  cf  the  fundi  of  an  atate  to  liquidate  d^te  of  a  corpora' 
tion,  the  stock  and  bondi  of  tohich  were  held  by  the  testator — payments  by,  to  sus- 
tain the  prie^  cf  stock  in  Hie  market — a  life  tenant  is  liahUfor  taxes — costs  should 
not  be  imposed  on  a  contestant  who  succeeds  in  part. 

The  executors  and  trustees  under  a  will  have  no  power  to  apply  the  funds  of  the 
estate  to  the  liquidation  of  the  indebtedness  of  a  foreign  corporation,  most  of 
the  bonds  and  stock  of  which  were  owned  by  their  testator. 
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6ach  ft  payEBent  would  not  be  justified  even. if  the  property  and  business  of  the 
corporation  were  to  be  treated  as  belonging  to  the  testator  individually,  where 
the  will  gave  the  executors  no  power  to  carry  on  the  testator's  business,  but, 
on  the  contrary,  commanded  them  not  to  incur  any  debts  except  in  liquidation 
of  debts  outstanding  at  his  decease. 

A  clause  in  the  will  empowering  the  executors  and  trustees  to  *'  manage,  control 
invest  and  re-invest  the  same  (his  residuary  estate)  and  the  income^  thereof, 
and  to  sell  and  convey  all  or  any  part  thereof  with  or  without  covenants  in 
their  discretion/'  does  not  confer  authority  upon  the  executors  and  trustees  to 
carry  on  the  testator's  business;  such  authority  must  be  cxQjicit. 

A  life  tenant  of  real  property  is  liable  for  the  taxes  which  become  a  lien  the|[eon 
during  the  existence  of  the  life  estate. 

A  surrogate  is  not  justified  in  imposing,  pursuant  to  section  2557  of  the  Code  of 
Civil  Procedure,  the  costs  of  a  contested  accounting  proceeding  upon  a  con- 
testant personally,  where  it  appears  that  some  of  the  contestant's  objections 
were  well  founded  ami  should  have  been  sustained. 

Executors  and  trustees  under  a  will  have  power  to  make  payments  pursuant  to 
a  contract  made  between  the  testator  and  another  person  for  the  purpose  o7 
keeping  up  the  price  of  certain  corporate  stock  in  their  joint  interest,  when  it 
appears  that  such  other  person  has  fully  performed  the  contract  on  his  part. 

JSemble,  that  even  in  the  absence  of  a  contract,  the  executors  are  justified  in  mak- 
ing payments  to  sustain  the  price  of  the  stock  in  question,  where  it  appears 
that  very  injurious  results  to  the  estate  of  the  testator  would  follow  if  the  price 
of  the  stock  was  not  sustained. 

Woodward,  J.,  dissented. 

Appeal  by  Anna  W.  C.  Borrowe  from  a  decree  of  the  Surro- 
gate's Court  of  the  county  of  Suffolk,  entered  in  said  Surrogate's 
Court  on  the  21st  day  of  June,  1901,  settling  the  accounts  of  the 
executors  of  and  trustees  under  the  last  will  and  testament  of  Austin 
Corbin,  deceased. 

V 

Charles  F.  Brown  [HobeH  KelZy  Prentice  with  him  on  the 
brief],  for  the^appellant. 

John  E.  Parsons,  for  the  respondeuts. 

WiLLARD  BaRTLETT,  J.  : 

The  decree  of  the  Surrogate's  Court  in  this  proceeding  should,  I 
think,  be  modified  in  three  respects :  (1)  By  deducting  $106,524.34 
from  the  amount  credited  to  the  executors  and  trustees  on  account 
of  payments  to  the  Simnyside  Company;  (2)  by  disallowing  the 
amount  credited  to  the  executors  and  trustees  for  taxes  and  neces- 
sapy  repairs  upon  the  Fifth  avenue  property  in  the  borough  of 
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Mauhattan,  in  which  the  widow  was*  given  a  life  estate  under  the 
will ;  and  (3)  by  striking  oat  the  direction  that  the  costs  and  expenses 
of  the  proceeding  to  the  extent  of  $16,159.40  be  charged  against 
tiie  contestant,  Anna  W,  C.  Borrowe,  personally,  and  by  inserting 
iu  ilea  thereof  a  direction  that  sach  costs  and  expenses  be  paid  ont 
of  the  estate. 

(1)  The  executors  and  trustees  paid  $186,143.76  to  the  Corbin 
Banking  Company,  on  account  of  the  Sunnyside  Company,  after 
Mr.  Corbiu's  death.  Of  this  sum,  $79,619.41  represented  an  over- 
draft by  the  Sunnyside  Company  upon  the  Corbin  Banking  Com- 
pany, for  the  repayment  of  which  it  may  be  held  that  the  estate 
was  liable.  It  does  not  seem  to  me,  however,  that  any  authority 
can  be  found  in  the  terms  of  the  will  or  in  the  law  for  the  payment 
of  the  balance  of  $106,524.34  to  the  Sunnyside  Company.  Not- 
withstanding Mr,  Corbin's  ownership  of  most  of  the  bonds  and  stock 
of  that  foreign  corporation,  the  fact  cannot  be  ignored  that  it  was  a 
distinct  corporate  entity  to  which  no  moneys  of  the  estate  as  such 
could  properly  be  paid,  except  in  discharge  of  some  legal  obliga- 
tioj  of  the  testator.  There  was  no  such  legal  obligation,  so  far  as 
this  balance  of  $106,524.34  was  concerned.  It  can  readily  be  under- 
stood that  the  executors  and  trustees  may  have  deemed  it  conducive 
to  their  own  best  interests  personally  as  legatees  and  devisees  under 
the  will  to  maintain  this  Arkansas  land  enterprise  in  which  the  tes- 
tator had  invested  so  much  of  his  money ;  but  they  could  properly 
aid  it  only  at  their  individual  expense,  and  not  by  using  the  funds 
of  the  estate  to  the  diminution  of  the  contestant's  share  therein 
without  her  consent.  The  learned  counsel  for  the  respondents 
argues  that  Mr.  Corbin  was  the  Sunnyside  Company,  and  the 
surrogate  in  dealing  with  this  branch  of  the  case  appears  to  have 
treated  the  Sunnyside  property  as  though  it  belonged  to  Mr.  Cor- 
bin individually  and  had  been  left  by  him  to  his  executors  in  trust. 
Even  if  this  view  were  correct  and  the  business  of  the  corporation 
could  properly  be  deemed  the  individual  business  of  Mr.  Corbin, 
the  executors  were  nevertheless  without  power  to  carry  it  on  in  the 
absence  of  any  direction  in  the  will  authorizing  them  to  do  so.  I 
cannot  spell  out  any  such  direction  from  the  clause  concerning  the 
residuary  estate  which  empowers  the  executors  to  "  manage,  control, 
invest  and  re-invest  the  same  and  the  incomes  thereof,  to  sell  and 
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convey  all  or  any  part  thereof  with  or  without  covenants  in  t))eir 
discretion."  There  is  no  "explicit"  authority  here  to  carry  on  a 
business  after  the  testator's  death,  such  as  the  law  requires  {CcluTn- 
hm  Watch  Co.  v.  Hodeiipyl,  135  N.  Y.  430),  and  the  idea  that  Mr. 
Corbin  intended  to  confer  any  such  power  upon  his  executors  is  dis- 
tinctly negatived  by  the  clause  in  the  codicil  commanding  them  to 
incur  no  debts  except  in  liquidation  of  debts  outstanding  at  his 
decease. 

(2)  The  general  rule  is  that  a  life  tenant  is  liable  for  the  taxes 
which  become  a  lien  during  the  existence  of  the  life  estate.  {J)er' 
aismes  v,  Deraiames^  72  N.  Y.  154.)  Under  this  rule,  I  do  not  see 
how  Mrs.  Corbin  can  be  relieved  from  the  payment  of  the  taxes  on 
the  Fifth  avenue  property  in  Manhattan. 

(3)  Under  the  circumstances,  I  think  that  portion  of  the  decree 
which  charges  the  contestant  personally  with  $16,159.40  costs  of 
this  proceeding  constitutes  an  abuse  of  discretion,  in  the  legal  sense 
of  that  term,  which  requires  a  modification  so  as  to  make  the  c^^sts 
payable  out  of  the  estate  under  section  2557  of  the  Code  of  Civil 
Procedure.  (See  MatUr  of  SeUeck,  111  N.  Y.  284,  290.)  The 
personal  imposition  of  costs  under  this  section  has  generally  been 
deemed  punitive  in  character  and  does  not  seem  to  be  justified  as 
against  a  contestant  some  of  whose  material  objections  were  well 
founded  and  should  have  been  sustained  by  the  surrogate. 

As  to  the  other  questions  presented  by  this  appeal,  I  find  no  suffi- 
cient reason  for  differing  from  the  conclusions  reached  in  the  court 
below.  The  most  important  of  these  questions  relate,  ^>*^,  to  the 
claim  of  the  contestant  that  the  executors  should  have  been  charged 
with  $723,246.26  instead  of  $423,246.26  as  the  balance  to  the  credit 
of  the  testator  on  the  books  of  the  Corbin  Banking  Company  at  the 
time  of  his  death  —  a  difference  of  $300,000 ;  and,  secondly ^  to  the 
alleged  error  of  the  surrogate  in  allowing  the  executors  credits  for 
payments  made  to  R.  J.  Kimball  &  Co.,  a  firm  of  brokers,  on 
account  of  the  purchase  of  stock  of  the  Long  Island  Railroad 
Company. 

In  reference  to  the  $300,000  item,  I  think  the  proof  —  irrespec- 
tive of  any  evidence  which  may  be  deemed  incompetent  under  sec- 
tion 829  of  the  Code  of  Civil  Procedure — suffices  to  show  that  this 
amount  was  really  capital  contributed  by  Mr.  Corbin  to  the  Corbin 
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Banking  Company,  which  was  in  fact  only  a  copartnership,  although 
bearing  a  corporate  title.  This  appears  not  only  by  the  testimony 
of  Mr.  William  G.  Bosworth,  formerly  cashier  of  the  Corbin  Bank- 
ing Company,  but  also  by  the  written  decki-ation  of  Mr.  Corbin  him- 
self, under  date  of  Deceml>er  14,  1893,  directing  that  the  $60,000 
interest  of  Mr.  George  S.  Edgell  in  the  concern  should  be  paid  next 
after  the  debts  of  the  company  and  should  be  preferred  to  his  special 
deposit  of  $300,000.  None  of  this  $300,000  ever  in  fact  came  into 
the  hands  of  the  executoi's ;  it  was  treated  and  used  as  part  of  the 
capital  of  the  Corbin  Banking  Company ;  and  it  is  manifest  that  the 
item  figures  in  this  litigation  only  by  reason  of  the  mistake  of  the 
executoi*s  in  assuming  at  one  time  that  they  were  liable  to  account 
for  the  sum  as  a  debt  from  the  firm  to  Mr.  Corbin.  In  the  brief 
for  the  appellant  it  is  truly  said  that  "  if  Mr.  Edgell  and  Mr.  Cor- 
bin, Jr.,  by  their  action  in  regard  to  the  $300,000  item  have  placed 
themselves  in  an  embarrassing  position  it  is  no  fault  of  the  contest- 
ant." On  the  other  hand,  it  would  be  very  unjust  for  the  court, 
on  account  of  a  mere  blunder  in  good  faith,  on  their  part,  to  fine 
these  gentlemen  an  amount  representing  Mrs.  Borrowe's  alleged 
interest  in  $300,000  of  her  father's  estate. 

Finally,  I  think  that  the  Kimball  payments  were  properly  allowed. 
They  were  made  pursuant  to  a  contract  between  Mr.  Corbin  and 
Mr.  Charles  M.  Pratt,  for  the  purpose  of  keeping  up  the  market 
price  of  Long  Island  Railroad  Company  stock  in  their  joint  inter- 
est. Mr.  Pratt  fully  performed  the  agreement  on  his  part  and  was 
entitled  to  insist  upon  performance  by  Mr.  Corbin  and  his  executors. 
(Chamberlain  v.  Dunlop^  126  X.  Y.  45,  52.)  The  facts  concerning 
the  transaction  are  fully  set  forth  in  the  findings  of  the  surrogate, 
Nos.  79  to  82  inclusive,  and  seem  to  me  fully  to  sustain  this  view 
as  to  the  legal  obligations  of  the  parties.  But  even  in  the  absence 
of  any  contract  under  which  Mr.  Corbin's  executors  could  have 
been  compelled  to  make  payments  to  sustain  the  price  of  this  stock, 
I  am  inchned  to  think  that  they  were  justified  in  doing  so  by  reason 
of  the  very  injurious  results  to  the  estate  of  their  testator  which  the 
proof  shows  would  have  followed  a  decline  in  the  market.  (See 
Ripley  V.  Sampson^  10  Pick.  370  ;  Collinson  v.  Lister^  20  Beav. 
364.)  It  was  the  duty  of  the  executors  to  protect  the  estate,  and  in 
view  of  the  magnitude  of  the  loans  to  Mr.  Corbm  secured  by  Long 
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Island  Railroad  Company  stock,  which  would  at  once  have  been 
called  in  if  any  considerable  depreciation  occarred,  it  is  difficnlt  now 
to  perceive  how  the  executors  could  otherwise  have  averted  what 
would  have  been  an  overwhelming  disaster  to  all  persons  interested 
in  the  property. 

I  am  satisfied  that  a  modification  of  the  decree  of  the  Surrogate's 
Court  to  the  extent  which  I  have  recommended  will  do  substantial 
justice  as  between  these  litigants.  It  is  to  be  hoped  that  it  may  also 
be  effective  to  terminate  an  unfortunate  family  controversy. 

HiBsoHBEBO,  P.  J.,  Jenks  and  Hookeb,  JJ.,  concurred ;  Wood- 
WABD,  J.,  voted  for  affirmance. 

Decree  of  the  Surrogate's  Court  of  Suffolk  counfy  modified  in 
accordance  with  the  opinion  of  Babtlett,  J.,  and  as  modified 
affirmed,  without  costs  of  this  appeal  to  either  party. 


Hugo  Wintneb,  Eespondent,  "o.  Rosbmont  Realty  Company, 

Appellant. 

Attorney  and  client — <utian  by  the  farmer  for  vertices  rendered  to  the  latter  —  when 

the  relation  ends. 

One  Wintner.  an  attorney,  acting  under  a  retainer  by  one  Delabarre  individually, 
brought  an  action  to  foreclose  a  mortgage,  which  resulted  in  the  sale  of  the 
premises  to  one  Teets  and  the  entry  of  a  deficiency  judgment  in  favor  of  Dela- 
barre. Teets  purchased  on  behalf  of  Delabarre,  who  subsequently  organized 
a  corporation  to  whom  the  title  of  the  premises  was  transferred.  When  the 
corporation  sought  to  take  possession  of  the  premises,  several  persons,  who 
claimed  to  have  been  tenants  prior  to  the  comn^encement  of  the  foreclosure 
action,  refused  to  vacate  the  premises.  Delabarre,  as  secretary  and  treasurer 
of  the  corporation,  then  employed  Wintner  to  assist  the  corporation  in  gaining 
possession  of  the  premises. 

Held,  that  the  corporation  was  liable  for  the  value  of  the  services  rendered  by 
Wintner  pursuant  to  the  latter  retainer; 

That  the  relation  of  attorney  and  client  existing  between  Wintner  and  Delabarre 
individually  was  dissolved,  in  so  far  as  the  foreclosure  proceedings  were  con- 
cerned, by  the  sale  of  the  premises  and  the  entry  of  the  deficiency  judgment. 

Appeal  by  the  defendant,  Rosemont  Realty  Company,  from  a 
judgment  of  the  Municipal  Court  of  the  city  of  New  York,  bor- 
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ongh  of  Brooklyn^  in  favor  of  the  plaintifE,  entered  on  the  13th  daj 
of  July,  1904. 

Alexander  Thain^  for  the  appellant. 
P.  A.  Hattiiig,  for  the  respondent. 

Per  Curiam  : 

The  defendant  appeals  from  a  judgment  of  the  Manicipal  Conrt 
in  favor  of  the  plaintiflE  for  $150  for  services  rendered  to  the 
defendant  as  an  attorney.  "There  is,"  says  defendant's  counsel, 
^*  no  material  difference  between  the  paities  as  to  the  facts,  except 
on  the  subject  of  value,  which  was  quite  unimportant,  for  if  defend- 
ant is  liable  at  all  and  should  pay  for  plaintiff^s  repeated  blunders, 
the  judgment  is  none  too  large."  The  only  question  to  be  con- 
sidered, therefore,  is  one  of  law,  and  we  are  persuaded  that  the 
plaintiff  has  a  right  to  recover  under  the  circumstances  of  this  case. 

Plaintiff  was  retained  by  one  Delabarre  to  foreclose  a  certain 
mortgage  upon  premises  in  Westchester  county.  The  action  was 
brought,  resulting  in  a  judgment  of  foreclosure.  The  premises 
were  gold  under  the  judgment  to  one  Charles  E.  Teets,  and  Dela- 
barre vf9A  given  a  deficiency  judgment  amounting  to  $10,000 
against  the  defendant  in  the  foreclosure  proceedings,  and  thus  all  of 
the  purposes  of  the  action  had  been  accomplished  so  far  as  the 
plaintiff  in  that  action  was  concerned.  He  had  secured  $5,000  in 
money  and  a  deficiency  judgment,  and  his  interest  in  and  his  power 
over  the  subject-matter  of  that  litigation  was  at  an  end,  so  that  the 
relation  of  attorney  and  client,  in  so  far  as  the  foreclosure  proceed- 
ing was  concerned,  was  dissolved.  {Foster  v.  Bookwaltei^  152 
N.  Y.  166,  169,  and  authorities  there  cited.)  It  appears,  however, 
that  tlie  purchase  of  the  premises  by  Mr.  Teets  was  made  in  behalf 
of  Delabarre,  who  subsequently  organized  the  defendant  corporation 
to  whom  the  title  to  the  premises  was  transferred,  and  when  the  cor- 
poration sought  to  gain  possession  of  the  premises  it  was  met  by  per- 
sons claiming  to  have  been  tenants  of  the  owner  before  the  bringing 
of  the  action  of  foreclosure,  and  who  refused  to  vacate  the  premises. 
Confronted  by  this  situation,  Delabarre,  as  secretary  and  treasurer 
of  the  defendant  corporation,  employed  the  plaintiff,  and  the  serv- 
ices for  which  judgment  has  been  found  were  rendered  in  an  effort 
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to  gain  posseBsion  of  the  premises  for  the  corporation.     We  see  no 
reason  why,  in  law,  the  plaintiff  is  not  entitled  to  his  ,pay. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Present  —  Hibsohbebg,  P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


Fbakk  Doblon,  Respondent,  v,  Terrenoe  H.  Forrest,  Appellant. 

Heal  estate  broker — when  entitled  to  eammieaions  where  hie  dienfs  title  faiU. 

A  broker  employed  to  secure  for  a  client  a  loan  upon  real  estate,  who  does  all 
that  his  contract  requires  of  him,  is  entitled  to  recover  the  agreed  commission, 
although  the  client,  by  neglecting  to  clear  up  his  title,  prevents  the  consum- 
mation of  the  loan. 

Appeal  by  the  defendant,  Terrence  H.  Forrest,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brook- 
lyn, in  favor  of  the  plaintiff,  entered  on  the  20th  day  of  May,  1904. 

Michael  J,  Ilorany  for  the  appellant. 

Charles  S.  Tabe?\  for  the  respondent. 

Per  Curiam: 

The  defendant  entered  into  a  written  contract  with  Frank  A. 
Taber,  as  a  broker,  in  which  the  defendant  agreed  to  pay  the 
sum  of  $90  for  each  of  two  loans  of  $1,500  upon  certain  real 
estate  in  the  borough  of  Brooklyn,  the  security  agreed  upon  being 
lii-st  mortgages.  Frank  Taber  secured  the  acceptance  of  these  loans 
by  his  brother,  who  was  acting  for  a  client ;  but  upon  a  search  of  the 
title  being  made,  it  was  found  that  the  premises  were  subject  to  cer- 
tain mortgages  and  judgments,  and  that  they  did  not  come  up  to 
some  of  the  specifications.  Edward  F.  Taber  wrote  the  defendant 
declining  to  make  the  loan  unless  the  premises  were  repaired  in  cer- 
tain respects,  but  on;  the  following  day  he  wrote  a  second  letter 
waiving  the  defect  in  the  premises,  and  subsequently  the  parties 
renewed  negotiations  in  reference  to  the  loan,  the  defendant  prom- 
ising at  one  time  to  have  the  title  to  his  premises  cleared  up  within 
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one  week.  This  he  failed  to  do,  and  at  the  time  of  the  trial  it  was 
shown  that  the  premises  were  not  then  free  from  incumbrances,  so 
that  the  defendant  has  never  been  in  a  position  to  carry  out  his  part 
of  the  contract.  Frank  A.  Taber  assigned  his  contract  to  the  plain- 
tiflE  in  this  action,  and  while  there  is  some  dispute  as  to  the  details 
of  the  transaction,  the  evidence  supports  the  facts  as  we  have  stated 
them,  and  as  they  must  necessarily  have  been  found  by  the  court 
below  in  rendering  its  decision.  PlaintifiPs  assignor  had  done  all 
that  his  contract  required  of  him,  and  the  defendant  having,  by  his 
neglect  to  clear  up  his  title,  prevented  the  consummation  of  the 
loan,  he  is  in  no  position  to  urge  that  he  has  had  no  benefit  from 
the  contract.  {Howard  v.  American  Mfg.  Co,^  162  N.  Y.  3i7, 
351.)  There  does  not  appear  to  be  any  question  that  the  plaintiflPs 
assignor  could  have  produced  the  money  upon  the  loans  if  the 
defendant  had  been  in  a  position  to  carry  out  his  part  of  the  con- 
tract and  give  the  security  which  he  promised,  and  under  the  cir 
cnmstances  the  court  very  properly  reached  the  conclusion  that  the 
commissions  had  been  earned. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Present  —  Hirsohbero,     P.     J.,    Bartlett,    Woodward    and 
Hooker,  JJ. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Israel  Rosen, 
bebo.  Relator,  v.  Francis  Y.  Greene,  as  the  Police  Commissioner 
of  the  Police  Department  of  the  City  of  New  York,  Respondent. 

Charges  agaiiut  a  patrolman  on  the  New  York  city  poliee  force  —  when  made  by  a 
chief  inspector  they  need  not  be  verified  —failure  to  deny  an  allegation  of  the  peti- 
tion for  a  certiorari  that  t/ie  relator  was  informed  and  believed,  etc.  — use  by  the 
commissioner  of  affidavits,  where  opportunity  was  given  to  examine  tJie  deponents. 

Rule  28c  of  the  police  department  of  the  city  of  New  York  does  not  require  the 
verification  of  written  charges  preferred  against  a  patrolman  by  a  subordinate 
officer  of  the  department,  viz..  a  chief  inspector,  notwithstanding  the  fact  that 
the  charges  were  made  upon  information  furnished  by  a  private  individual. 
App.  Dnr.— Vol.  CI.        3 
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The  failure  of  the  return  to  a  writ  of  certiorari,  issued  to  review  the  action  of  the 
police  commissioner  of  the  city  of  New  York  in  removing  the  relator  Irom  his 
.position  of  patrolman  on  the  force,  to  deny  an  allegation  of  the  petition  to 
the  effect  that  the  relator  was  informed  and  believed  that  certain  affidavits 
not  offered  in  evidence,  were  considered  in  determining  the  relator's  guilt,  doea 
not  constitute  an  admission  that  the  affidavits  were  so  considered,  no  averment 
of  fact  being  made  and  it  appearing  that  the  source  of  the  relator's  informa- 
tion and  the  ground  of  his  belief  were  not  disclosed  in  the  petition. 

SembU,  that  the  respondent  could  not  well  deny  under  oath  that  the  relator  had 
been  informed  and  believed  that  the  affidavits  in  question  were  considered. 

The  fact  that  the  affidavits  in  question  were  considered  in  determining  the 
relator's  guilt  will  not  require  a  reversal  of  the  police  commissioner's  deter- 
mination, where  it  appears  that  the  persons  making  the  affidavits  were  called 
as  witnesses  in  support  of  the  charges,  and  that  the  relator  was  thus  given  an 
opportunity  to  cross-examine  them  and  to  point  out  any  variations  between 
their  affidavits  and  their  testimony. 

Cebtiobabi  issued  out  of  the  Supreme  Court  and  attested  on  the 
26th  day  of  June,  1903,  directed  to  Francis  V.  Greene,  as  the  police 
commissioner  of  the  police  department  of  the  city  of  New  York^ 
commanding  him  to  certify  and  return  to  the  office  of  the  clerk  of 
the  county  of  Kings  all  and  singular  his  proceedings  had  in  relation 
to  the  removal  of  the  relator  from  the  police  force  of  the  city  of 
New  York. 

Jacob  Brenner,  for  the  relator. 

James  D,  Bell  [^Edward  H.  Wilson  and  John  J.  DeLcmy  with 
him  on  the  brief],  for  the  respondent. 

Pee  Curiam  : 

The  relator,  a  patrolman  who  had  served  about  ten  years,  was 
charged  with  conduct  unbecoming  an  officer,  in  that,  on  the  7th 
day  of  January,  1903,  he  had  agreed  to  receive  from  one  Meyer 
Steinbrink  the  sum  of  twenty-five  dollars,  and  had  promised,  in 
consideration  of  such  sum,  to  testify  in  favor  of  one  Samuel  Selig 
in  the  trial  of  an  action.  Upon  the  hearing  of  this  charge  before 
one  of  the  deputy  commissioners  of  police  the  relator  was  found 
guilty,  and  he  has  been  removed  from  his  position.  He  seeks  a 
reinstatement  upon  this  review. 

It  is  urged  upon  the  part  of  the  relator  that  the  charge  in  this 
case  was  made  by  Meyer  Steinbrink,  and  that  under  the  provisions 
of  rule  28c,  adopted  by  the  commissioner  of  police  under  the 
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authority  of  the  Greater  New  York  charter,  it  was  necessary  that 
the  charge  shoald  have  been  made  nnder  oath.  But  the  return  to 
the  writ  shows  that  the  charge  was  made  by  "  Moses  W.  Cortright, 
chief  inspector,"  an  oflScer  provided  for  by  section  276  of  the 
Greater  New  York  charter  (Laws  of  1901,  chap.  466,  as  amd.  by 
Laws  of  1901,  chap.  730),  and  who  is  clearly  a  "  subordinate  officer" 
within  the  meaning  of  the  rule  referred  to.  The  fact  that  such 
officer  may  have  made  the  charge  upon  information  furnished  by 
Meyer  Stein  brink  is  of  no  importance ;  the  rule  and  the  statute  are 
satisfied  when  charges  are  made  in  writing  (Greater  New  York 
Charter,  §  300)  by  a  subordinate  officer  of  the  police  department 
without  verification,  and  the  only  question  to  be  determined  is 
whether  the  evidence  is  sufficient  to  support  the  determination 
reached  by  the  deputy  commissioner  of  police,  whose  authority  to 
try  the  relator  is  not  brought  into  question.  We  have  examined 
the  testimony,  and  we  are  persuaded  that  the  result  is  supported  by 
the  evidence,  and  that  the  contention  of  the  relator  that  "  in  making 
the  determination  a  rule  of  law  affecting  the  rights  of  the  relator 
has  been  violated  to  the  prejudice  of  the  relator,"  is  without  force. 

This  latter  contention  is  based  upon  the  assertion  in  the  brief  for 
the  relator  that  it  is  alleged  in  the  petition  that  the  affidavits  of 
Steinbrink  and  Selig  '^were  considered  and  acted  upon  by  the 
Deputy  Commissioner  in  making  his  determination  or  decision  as 
thongh  the  same  had  been  offered  in  evidence,"  and  that  this  allega- 
tion was  not  denied  in  the  return.  We  find  no  such  allegation  in 
the  petition.  The  allegation  of  the  petition  is  that  the  relator  is 
informed  and  believes  that  the  affidavits  were  considered,  but  the 
source  of  information  and  the  grounds  of  belief  are  not  disclosed, 
and  no  averment  of  fact  is  made  wl;ich  called  upon  the  respondent 
for  a  categorical  denial.  In  this  respect  the  case  differs  from  People 
ex  rel.  McG^dre  v.  Monroe  (97  App.  Div.  283)  wherein  we  recently 
held  that  when  the  return  to  a  writ  of  certiorari  is  silent  as  to  mate- 
rial allegations  of  fact  contained  in  the  petition,  the  presumption 
is  that  the  officers  making  the  return  intended  to  admit  those 
allegations. 

Even,  however,  if  the  allegation  of  the  use  of  the  affidavits  were 
to  be  regarded  as  an  allegation  of  the  fact  based  upon  information 
and  belief,  we  do  not  regard  it  as  of  controlling  importance  in  this 
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case.  The  return  states  "  that  this  return  and  the  schedules  hereto 
annexed,  contain,  as  commanded  by  said  writ  and  directed  bj  stat- 
ute, all  and  singular,  the  proceedings  had  herein  by  the  PoUce 
Department  of  The  City  of  New  York."  The  return  shows  upon 
its  face  charges  made  in  the  manner  and  form  prescribed  by  the 
charter  and  the  rules,  followed  by  a  formal  trial,  in  which  both  Stein- 
brink  and  Selig  were  called  as  witnesses  in  support  of  tlie  charges. 
This  afforded  the  petitioner  an  opportunity  to  cross-examine  these 
men  and  to  point  out  any  variations  between  their  alleged  affidavits 
and  their  testimony,  and  under  the  rule  which  prevails  in  hearings 
of  this  character  it  need  not  control  the  result  on  appeal  whether 
the  deputy  commissioner  considered  these  alleged  affidavits  or  not  in 
reaching  his  determination.  The  affidavits  do  not  appear  in  the 
record  ;  there  is  no  suggestion  that  they  contained  anything  differ- 
ent  from  what  the  witnesses  testified  to  upon  the  trial,  where  the 
petitioner  had  a  full  opportunity  to  develop  the  truth  by  cross- 
examination  or  by  direct  evidence  to  the  contrary  if  such  evidence 
could  have  been  produced.  The  commissioner  and  his  chief  clerk 
certify  ^^  that  after  the  termination  of  the  said  trial,  hearing  and 
investigation  the  said  charges  and  specifications,  testimony  taken 
and  proceedings  had  were  duly  considered  by  the  aforesaid  second 
deputy  police  commissioner,"  and  the  evidence  and  record  thus 
considered  are  amply  sufficient  to  justify  the  result  reached.  So 
far  as  the  record  discloses  there  was  a  fair  trial  upon  the  merits, 
and  the  fact  that  the  respondent  failed  to  deny  the  allegation  that 
the  relator  was  told  by  some  one  and  believed  that  tlie  affidavits  of 
these  men  who  appeared  as  witnesses  were  considered  in  reaching 
the  result,  assuming  that  such  an  allegation  could  be  denied  under 
oath,  cannot  compel  the  conclusion  that  legal  error  has  been 
committed. 

The  determination  of  the  second  deputy  police  commissioner 
being  supported  by  the  evidence  and  no  error  appearing  in  the  pro- 
ceeding the  determination  should  be  confirmed,  with  costs. 

HiRsoHBEBo,  P.  J.,  Baetlett,  Woodward,  Jenks  and  Hookeb, 
JJ.,  concurred. 

Determination  confirmed,  with  costs. 
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Alexander  R.  Habt,  Kespondent,  v.  Mabtin  Maloney,  Appellant. 

Action  for  services  in  aesisting  in  the  purchtue  of  an  eketric  plant  —  wJien  a  promise 
to  pay  %nU  be  implied — wJien  an  individual  eonduding  the  negotiations  is  liable 
and  not  a  corporation  Jor  tohich  tltey  were  conducted  —  vilut  may  testify  as  e3^f>ert 
vfitnesses — hypothetical  question  based  upon  purchase  price  and  earning  capacity 
—  r^reshing  a  witness'  memory. 

In  an  action  brought  by  the  plaintiff  to  recover  from  the  defendant  compensa- 
tion  for  assisting  in  the  purchase  of  an  electric  lighting  plant,  it  appeared  that 
one  Porter  informed  the  plaintiff  that  he  knew  of  some  people  who  were  pur- 
chasing electric  lighting  plants  and  asked  the  plaintiff  if  he  knew  of  any  such  for 
sale;  that  the  plaintiff  spoke  of  the  plant  of  a  certain  company  and  that  Porter 
asked  him  to  get  all  the  information  he  could  in  reference  to  this  plant,  saying 
that  he  would  then  tell  plaintiff  for  whom  the  information  was  desired;  that 
subsequently  Porter  telegraphed  the  plaintiff  as  follows:  "  Can  you  have  bal- 
ance sheet  with  full  particulars  pertaining  to  property  at  Room  1818.  Bank  of 
Commerce  Building,  to-morrow,  Friday,  about  noon.  Answer  confidential. 
See  Maloney;"  that  Maloney,  the  defendant,  was  with  Porter  at  the  time  the 
telegram  was  sent  and  it  was  apparently  sent  at  his  request;  that  the  next  day 
the  plaintiff  called  at  the  place  designated  and  furnished  Maloney  with  the 
desired  information:  that  Maloney,  after  looking  over  the  figures  presented 
and  making  some  inquiries,  suggested  to  the  plaintiff  that  he  act  in  the  matter 
in  behalf  of  said  defendant  and  that  the  plaintiff  would  be  taken  care  of,  or 
words  to  that  effect;  that  subsequently  the  plaintiff  brought  Maloney  and  the 
president  of  the  electric  lighting  plant  in  question  together  and  that  negotia- 
tions followed  which  finally  resulted  in  the  sale  of  the  plant  to  the  defendant, 
the  transfer  being  made  to  one  McGall  as  trustee,  evidently  for  a  Philadelphia 
corporation* 

Eeld,  that  whether  or  not  the  defendant  had  used  language  which  would  charge 
him  with  an  obligation  to  pay  the  plaintiff  for  his  services,  the  plaintiff  having 
rendered  services,  under  circumstances  which  warranted  a  reasonable  expecta- 
tion OD  his  part  that  the  defendant  would  pay  for  them,  the  law  would  imply 
a  promise  of  payment  on  the  part  of  the  defendant; 

That  it  appearing  that  the  plaintiff  supposed  that  the  defendant  was  purchasing 
the  electric  lighting  plant  individually,  and  that  the  defendant  had  made  no 
intimation  to  the  contrary,  the  court  properly  excluded  testimony  tending  to 
show  that  Porter  and  the  defendant  were  not  acting  in  their  own  behalf  in  the 
transaction,  but  as  a  committee  for  a  Pennsylvania  corporation; 

That  whether  the  witnesses  who  testified  as  experts  to  the  value  of  the  services 
rendered  by  the  plaintiff  were  sufllciently  qualified  to  testify  as  such,  was  a 
question,  the  decision  of  which  rested  largely  in  the  discretion  of  the  trial 
court,  and  that  if  such  decision  was  not  against  the  evidence  and  did  not  lack 
evidence  in  its  support,  the  Appellate  Division  would  not  disturb  it; 


Digitized  by  VjOOQIC 


38  HART  V.  MALONEY. 

Second  Department,  January,  1905.  [Vol.  101. 

That  men,  who  had  had  long  experience  in  dealings  involving  the  value  of  bro- 
kers' services  in  the  sale  of  railroad  plants  and  corporations  having  public 
franchises,  might  properly  testify  as  experts  to  the  value  of  the  plaintiff's  serv- 
ices, even  though  they  had  had  no  experience  with  electric  lighting  plants; 

That  a  hypothetical  question,  based  upon  the  purchase  price  of  the  electric  light- 
ing plant  and  its  earning  capacity,  was  a  sufficient  basis  for  an  opinion  b}'  the 
experts  of  the  value  of  the  plaintifTs  services. 

SemJble,  that  it  was  proper  to  allow  a  witness  to  refresh  his  memory  by  reading 
from  the  evidence  given  by  him  upon  a  former  trial  of  the  action. 

HiRSCHBBRG,  P.  J.,  disscntcd. 

Appeal  by  the  defendant,  Martin  Maloney,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  25th  day  of  November, 
1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  27th  day  of  November,  1903,  denying  tlie 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Henry  A,  Monfort  [  William  J.  Fanning  with  him  on  the  brief], 
for  the  appellant 

Ahram  I.  Elkus  {Meyer  Auerhach  and  Carlisle  J.  Gleason^\\X\ 
him  on  the  brief],  for  the  respondent. 

Woodward,  J. : 

WJien  this  case  was  before  this  court  upon  an  appeal  from  a  judg- 
ment dismissing  the  complaint  (80  App.  Div.  265),  we  held  that  the 
learned  court  at  Trial  Term  had  erred  in  withdrawing  the  case  from 
the  consideration  of  the  jury,  and  after  a  careful  examination  of  the 
evidence  produced  upon  the  second  trial  we  are  unable  to  discover 
any  material  difference  between  the  case  as  it  appeared  at  tlie  first 
and  second  trials,  although  an  effort  lias  been  made  on  the  part  of 
counsel  to  point.out  a  distinction.  The  jury,  considering  all  of  the 
evidence,  has  reached  the  conclusion  that  the  plaintiff  is  entitled  to 
recover  in  this  action,  and  unless  there  is  error  in  the  rulings  there 
is  no  reason  why  the  judgment  should  be  disturbed. 

Briefly  the  facts,  as  the  jury  was  justified  in  finding  them,  are 
that  the  plaintiff  was  the  president  of  the  Long  Island  Electric  Rail- 
way and  one  Charles  A.  Porter  was  the  vice-president  of  the  same 
corporation.  These  men  met  at  a  certain  hotel  and  during  a  conversa- 
tion Porter  told  the  plaintiff  that  he  knew  of  some  people  who  were 
purchasing  electric  lighting  plants,  and  asked  the  plaintiff  if  he 
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knew  of  any  such  for  sale.  The  plaintiflE  spoke  of  the  Jamaica 
Electric  Light  Company,  and  Porter  asked  him  to  get  all  of  the 
information  he  could  in  reference  to  this  plant,  saying  that  he  would 
then  tell  plaintiff  for  whom  the  information  was  desired.  Subse- 
quently, and  on  the  14th  day  of  July,  1898,  plaintiff  received  a 
telegram  from  Porter,  who  was  then  in  Philadelphia,  as  follows : 
*'Can  you  have  balance  sheet  with  full  particulars  pertaining  to 
property  at  Eoom  1813,  Bank  of  Commerce  Building,  to-morrow, 
Friday,  about  noon.  Answer  confidential.  See  Maloney."  Mr. 
Maloney,  the  defendant,  was  with  Porter  at  Philadelphia  at  the 
time  this  dispatch  was  sent,  and  it  was  apparently  sent  at  his 
request.  The  next  day  the  plaintiff  called  at  the  place  designated 
and  furnished  Maloney  the  desired  information.  The  latter,  after 
looking  over  the  figures  presented,  and  making  some  inquiries,  sug- 
gested to  the  plaintiff  that  he  act  in  the  matter  in  behalf  of  the 
defendant,  and  that  the  plaintiff  would  be  taken  care  of,  or  words 
to  that  effect.  Subsequently  plaintiff  brought  Mr.  William- 
son, president  of  the  Jamaica  Electric  Light  Company,  to  the 
office  of  defendant,  introducing  him,  and  negotiations  followed 
between  the  defendant  and  Williamson  which  finally  resulted 
in  the  sale  of  the  plant  to  the  defendant  for  $325,000,  the 
transfer  being  made  to  one  McCall  as  trustee,  evidently  for  a 
Philadelphia  corporation.  Plaintiff  participated  in  various  confer- 
ences and  held  himself  in  readiness  to  perform  any  services  which 
might  be  required  of  him  in  consummating  the  transaction,  and 
while  he  sought  to  establish  a  special  contract,  by  which  he  was  to 
have  $20,000  'of  the  stock  in  a  reorganized  corporation,  this  was 
withdrawn  from  the  consideration  of  the  jury,  and  the  recovery  is 
upon  the  basis  of  the  value  of  the  services  rendered  in  bringing  . 
about  the  purchase  of  this  property  by  the  defendant.  There  is  a 
decided  conflict  in  the  evidence  about  the  details  of  the  conversation 
between  the  plaintiff  and  defendant  at  the  first  meeting,  and  as  to 
some  of  the  details  of  the  entire  transaction,  but  there  is  evidence 
to  support  the  facts  as  the  jury  must  have  found  them,  and  whether 
the  defendant  did  in  fact  use  language  which  would  charge  him 
with  an  obligation  to  pay  the  plaintiff  for  his  services  or  not,  the 
plaintiff  acted  and  rendered  services  under  circumstances  wliich 
warranted  reasonable  exjJectation  on  his  part  that  the  defendant 
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would  pay  for  them,  and,  this  being  true,  the  law  may  imply  a 
promise  of  payment.  {Crane  v.  Ganung^  89  App.  Div.  398,  and 
authority  there  cited.)  The  plaintiff,  a  man  at  the  head  of  an 
important  corporation,  and  in  a  position  to  get  desired  information^ 
engaged  in  the  work  at  the  suggestion  of  Porter,  who  agreed  to  dis- 
close to  him  for  whom  the  information  was  desired.  Porter  pointed 
to  Maloney  as  the  person  who  desired  such  information,  and  the 
plaintiff,  who  had  in  the  meantime  secured  the  necessary  facts, 
delivered  them  promptly  to  the  defendant,  and  upon  the  basis  of  the 
negotiation  thus  established,  followed  by  the  personal  interview 
between  "Williamson  and  Maloney,  the  latter  succeeded  in  securing 
'a  valuable  plant,  with  its  franchises,  and  there  is  no  good  reason 
suggested  why  he  should  not  be  compensated.  Indeed,  it  is  practi- 
cally conceded  that  the  plaintiff  is  entitled  to  compensation,  but  it  is 
urged  that  Porter  or  the  corporation  which  became  the  ultimate 
purchaser  should  be  charged  rather  than  the  defendant,  although  it 
is  admitted  upon  the  trial  that  the  judgment  will  not,  if  found,  be 
a  burden  upon  Maloney,  but  will  be  paid  by  the  purchasing  corpo- 
ration, in  whose  behalf  it  is  intimated  both  Maloney  and  Porter 
were  acting.  Under  such  circumstances  it  cannot  be  tlie  duty  of 
this  court  to  be  astute  in  discovering  a  means  of  overturning  the 
plaintiff's  judgment. 

Under  his  first  point  defendant  urges  that  it  was  error  for  the 
learned  court  at  Trial  Term  to  exclude  the  testimony  of  the  witness 
Joseph  B.  McCall,  and  certain  exhibits,  tending  to  show  that  Porter 
and  the  defendant  were  not  acting  in  their  own  behalf  in  the  trans- 
action, but  as  a  committee  of  the  Pennsylvania  Manufacturing, 
Light,  Heat  and  Power  Company.  But  how  this  evidence  could  be 
proper  in  the  trial  of  this  action  it  is  difficult  to  understand.  There 
was  no  suggestion  that  tlie  plaintiff  knew  that  the  defendant  waa 
acting  for  any  one  other  than  himself ;  the  evidence  shows  conclu- 
sively that  the  defendant  treated  the  matter  as  one  of  his  own  per- 
sonal concerns,  and  never  intimated  anything  different  to  any  one  of 
the  parties  until  after  the  deal  had  been  informally  agreed  upon 
between  himself  and  Williamson.  When  it  came  to  the  actual 
transfer  it  was  made  to  McCall  as  trustee,  but  up  to  that  time  no 
one  had  figured  in  the  transaction  except  Maloney ;  he  named  the 
figure  he  would  give  and  his  proposition  was  accepted  by  William- 
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800,  and  all  of  the  defendant's  talks  with  the  plaintiff,  and  those 
who  acted  in  his  behalf,  were  upon  the  assumption  that  it  was 
Maloney  who  was  to  purchase.  If  Malonej  was  the  agent  or  com- 
mittee of  the  Pennsylvania  corporation,  he  never  disclosed  this  fact 
at  a  time  when  he  was  dealing  with  the  plaintiff,  and  the  latter  had 
a  right  to  look  to  the  man  who  had  accepted  his  services  as  the 
one  who  was  to  pay  for  them,  and  his  rights  could  not  be  made  to 
depend  upon  facts  which  he  had  no  reasonable  means  of  knowing. 

Under  point  II  the  defendant  urges  that  the  witnesses  as  to  the 
value  of  the  services  rendered  were  not  qualified  as  experts.  But 
this  is  a  question  resting  largely  upon  the  determination  of  the 
trial  court,  and  an  examination  of  the  qualifying  evidence  convinces 
Qs  that  the  court  did  not  err  in  permitting  the  plaintiff's  witnesses 
to  testify  as  to  the  value  of  the  services  rendered.  Men  who  had 
had  long  experience  in  dealings  involving  the  value  of  brokers' 
services  in  the  sale  of  railroad  plants  and  corporations  having  public 
franchises  might  properly  testify  as  to  the  value  of  services  in  the 
Bale  or  purchase  of  an  electric  lighting  corporation,  and  we  are  of 
opinion  that  the  mere  fact  that  their  experience  had  not  been  with 
electric  lighting  plants  was  not  of  controlling  importance.  The 
decision  of  the  learned  court  at  Trial  Term  that  the  experts  were 
qualified  to  testify  was  not  against  the  evidence,  nor  did  it  lack  evi- 
dence in  its  support,  and  it  should  not  be  disturbed  here.  {Sloco- 
vich  V.  Orient  Mut.  Ins.  Co,,  108  N.  Y.  56.) 

The  suggestions  under  point  III' of  appellant's  brief  do  not  appear 
to  have  merit  under  the  facts  in  this  case.  The  witnesses,  after 
stating  that  they  had  heard  described  in  court  the  electric  light 
plant  situated  at  Jamaica,  and  had  heard  the  testimony  in  reference 
to  the  sale  of  the  plant  for  $325,000,  were  asked  :  "  With  the  earn- 
ing capacity  as  stated  what,  in  your  opinion,  is  the  reasonable  value 
of  the  services  of  a  man  who  brings  about  the  purchase  and  sale  of 
the  stock  and  bonds  of  such  a  company  ? "  This  was  objected  to 
upon  the  ground  that  "  the  witness  is  shown  to  have  no  familiarity 
with  the  purchase  or  sale  of  the  assets  of  such  a  company,  and  on 
the  further  ground  that  the  question  is  incompetent,  in  that  it  calls 
apon  the  witness  to  pass  upon  the  force  and  effect  of  the  testimony 
given  upon  this  trial."  There  was  no  conflict  in  the  evidence  as  to 
the  purchase  price  of  the  plant ;  no  controversy  as  to  its  earning 
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capacity,  and  the  question  was,  to  all  intents  and  purposes,  a  hypo- 
thetical one  based  upon  the  purchase  price  and  earning  capacity  of 
the  plant.  Thb  was  all  of  the  basis  necessary  for  an  intelligent 
opinion  as  to  the  value  of  the  .services  rendered,  and  the  case  of 
Reynolds  v.  Jiobinson  (64  N.  Y.  689)  is  not  controlling  in  the  mat- 
ter now  before  us.  (See  Matter  of  Benton^  71  App.  Div.  522,  525.) 
The  objection  raised  to  the  witness  Wood  refreshing  his  memory 
by  reading  from  his  evidence  upon  a  previous  trial  aflfords  no  ground 
for  a  reversal,  assuming  it  to  have  been  erroneous.  It  related 
entirely  to  the  matter  of  a  special  contract  for  the  delivery  of 
$20,000  of  stock,  and  this  branch  of  the  case  was  withdrawn  from 
the  consideration  of  the  jury,  so  that  the  testimony  was,  in  effect, 
stricken  out  of  the  case.  We  are  of  opinion,  however,  that  it  was 
not  error  to  permit  the  witness  to  refresh  his  memory.  He  had 
testified :  "  I  did  not  have  any  conversation  with  Maloney  with 
reference  to  any  proposition  or  offer  that  he  made  to  Williamson  on 
that  day,  not  that  evening,  I  think  if  I  remember  it  now."  Coun- 
sel, in  calling  attention  to  the  above,  said :  "  Now,  in  order  to  refresh 
your  recollection,  I  want  to  call  your  attention  to  testimony  that 
you  gave. on  the  last  trial."  After  objection  and  exception,  the  wit- 
ness was  permitted  to  read  over  the  minutes,  and  he  then  replied : 
"  After  reading  that,  my  recollection  is  refreshed.  Just  as  we  were 
leaving,  as  I  was  about  leaving,  Mr.  Maloney  said  that  $325,000 
was  all  right,  plus  the  stock  that  he  talked  to  Williamson  about." 
This  witness  was  not  hostile ;  the  purpose  of  this  reference  to  the 
minutes  was  not  to  impeach  or  contradict  the  witness,  but  was 
simply  for  the  purpose  of  bringing  out  just  what  occurred,  and  the 
reading  of  the  minutes  appears  to  have  had  no  other  effect  than  to 
call  his  attention  to  a  matter  of  detail  which  had  evidently  escaped 
him  at  the  time,  but  which  he  recalled  on  his  previous  testimony 
being  shown  him.  It  simply  permitted  the  witness  to  correct  his 
testimony  in  a  matter  which  might  otherwise  have  been  brought  out 
on  cross-examination  to  discredit  him ;  and  as  the  claim  for  com- 
pensation in  stock  was  withdrawn  from  the  jury,  the  defendant 
could  not  have  been  injured  by  its  admission  in  any  event.  (See 
Honsiijie  v.  O' Donnelly  5  Ilun,  472,  474,  475,  and  authority  there 
cited ;  Maloney  v.  Martin^  81  App.  Div.  432 ;  affd.,  without  opin- 
ion, 178  N.  Y.  552.) 
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An  examination  of  the  entire  case  persuades  us  that  the  trial  pro- 
ceeded without  prejudicial  error,  and  that  the  verdict  of  the  jury 
ought  not  to  be  disturbed. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Bartlett,  Jenks  and  Hooker,  JJ.,  concurred ;  Hirschberg, 
P.  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


William    Knife,    Appellant,    v.    Brooklyn    Daily  Eagle, 

Respondent. 

LiM — biU  of  particulars  as  to  the  naine  and  address  of  a  newspaper  reporter  and 
of  persons  nutking  statements  to  him,  denied  —  discretion  of  Special  Term  —  dis-. 
closure  of  names  of  witnesses,  when  compelled.  ' 

Where,  in  an  action  brought  to  recover  damages  for  an  alleged  libel,  published  in 
the  defendant's  newspaper  couceming  the  plaintiff,  a  captain  of  police  at  Coney 
Island,  the  answer  sets  forth  that  ''said  article  published  by  this  defend- 
ant was  founded  upon  statements  made  by  persons  residents  of  siiid  Coney 
Island,  or  having  places  of  business  in  said  Coney  Island,  to  a  reporter  of  Ihis 
defendant  who  believed  them  to  be  true,"  the  plaintiflt  is  not  entitled  to  a  bill 
of  particulars  containing  the  name  and  address  of  the  reporter  and  the  names 
and  addresses  of  the  persons  residing  in  or  having  a  place  of  business  at  Coney 
Island  who  made  the  statements  to  the  reporter  as  alleged  in  the  answer. 

The  granting  or  withholding  of  a  bill  of  particulars  is  within  the  discretion  of 
the  Special  Term,  and  where  there  has  been  no  abuse  of  this  discretion  the 
appellate  courts  will  n<»t,  as  a  rule,  interfere. 

A  litigant  cannot  be  required  by  a  bill  of  particulars  to  disclose  to  his  adversary 
the  names  of  the  witnesses  whom  he  will  call  in  support  of  his  allegations, 
unless  this  is  an  incident  to  the  furnishing  of  information  in  reference  to  an 
issuable  fact. 

Appeal  bj  the  plaintiff,  William  Knipe,  from  an  order  of  the 
Supreme  Court  made  at  the  Kings  County  Special  Term,  bearing 
date  the  13th  day  of  October,  1904,  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings,  denying  the  plaintiffs  motion  to  strike 
out  certain  portions  of  the  answer  as  irrelevant  and  for  a  bill  of 
particulars. 
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George  W,  McKemie^  for  the  appellant. 

John  J,  Kuhn  [  William  N.  Dyhman  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J. : 

Tlie  plaintiff  brings  this  action  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  an  alleged  libel  published  by  the 
defendant.  The  answer  sets  up  as  a  plea  in  justification  that  the 
matter  as  pu]>lished  is  true,  and  as  a  partial  defense,  and  in  mitiga- 
tion of  damages,  sets  out  certain  matters  relating  to  the  conduct  of 
the  plaintiff  as  captain  of  police  in  the  Coney  Island  precinct,  and 
then  alleges  that  "said  article  published  by  this  defendant  was 
founded  upon  statements  made  by  persons  residents  of  said  Coney 
Island,  or  having  places  of  business  in  said  Coney  Island,  to  a 
reporter  of  this  defendant  who  believed  them  to  be  true."  The 
plaintiff  moved  to  strike  out  certain  paragraphs  of  the  answer,  or,  if 
this  was  denied,  to  compel  the  defendant  to  give  a  bill  of  particulars 
''  as  to  the  matters  which"  he  will  offer  in  evidence  in  mitigation  of 
damages,  as  well  as  in  justification,  set  forth  in  paragraph  fourth, 
and  also  a  bill  of  particulars  as  to  the  matters  set  forth  in  paragraph 
third,  and  for  such  other  and  further  relief  as  to  the  court  may  seem 
just  and  proper."  The  motion  was  denied  in  full,  and  the  plaintiff 
appeals  to  this  court. 

It  is  not  urged  on  this  appeal  that  the  court  erred  in  refusing  to 
strike  out  portions  of  the  answer,  but  the  appellant  contends  that  he 
"  is  entitled  to  a  bill  of  particulars  which  will  contain  the  name  and 
address  of  the  reporter,  and  the  names  and  addresses  of  the  persons 
residents  or  having  a  place  of  business  at  Coney  Island  who  made 
the  statements  to  the  reporter  as  alleged  in  the  answer."  We  are  of 
opinion  that  the  authorities  cited  in  support  of  this  proposition  do 
not  go  to  the  length  suggested  by  the  appellant.  The  granting  or 
withholding  of  a  bill  of  particulars  is  within  the  discretion  of  the 
court  (Code  Civ.  Proc.  §  531),  and  where  there  has  been  no  abuse 
of  this  discretion,  the  appellate  courts  will  not,  as  a  rule,  interfere. 
{Spencer  v.  Fort  Orange  Paper  Co.^  74  App.  Div.  74.)  Having 
this  general  rule  in  mind,  we  will  examine  the  authorities  cited  by 
the  appellant  to  learn  if  the  court  has,  within  well-established  rules, 
abused  its  discretion  in  the  matter  now  before  us. 
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It  was  held  by  the  Court  of  Common  Pleas  in  the  city  of  New 
York  in  the  case  of  Orvis  v.  Dana  (1  Abb.  N.  C.  268)  that  the 
power  to  require  particulars  from  a  defendant  in  a  libel  snit  setting 
up  a  justification  ought  not  to  be  exercised,  but  this  decision  was 
criticised  and  overruled  in  Ball  v.  Evening  Post  Fvhlishing  Co, 
(38  Hun,  11,  15),  where  the  better  rule  was  asserted  that  "  the  only 
proper  office  of  a  bill  of  particulars  is  to  give  information  of  the 
specific  proposition  for  which  the  pleader  contends,  in  respect  to 
any  material  and  issuable  fact  in  the  case,  but  not  to  disclose  the 
evidence  relied  upon  to  establish  any  such  proposition."  Clearly 
the  names  and  addresses  of  the  i*eporter  and  of  the  residents  of 
Coney  Island  who  communicated  information  to  such  reporter  are 
'  not  issuable  facts ;  they  are  simply  the  instrumentalities  by  which 
the  defendant  proposes  to  establish  facts  in  mitigation  of  damagesi 
and  we  know  of  no  authority  which  holds  that  it  is  the  duty  of  a 
party  to  a  litigation  to  disclose  to  his  adversary  the  names  of  the 
witnesses  he  will  call  in  support  of  his  allegations,  unless  this  is  an 
incident  to  the  furnishing  of  information  in  reference  to  an  issuable 
fact. 

BeU  V.  Heatherton  (66  App.  Div.  603),  cited  by  the  appellant, 
was  an  action  for  libel,  in  which  the  plaintiff  alleged  that  he  had 
suffered  $5,000  special  damages  by  reason  of  "  the  i*ef usal  of  divers 
persons,  who  had  theretofore  sold  him  goods  on  credit,  to  deal  with 
Iiim  or  deliver  to  him  goods,  including  goods  theretofore  ordered, 
without  payment  of  cash."  It  was  held  that  "  the  bill  of  particu- 
lars of  the  special  damages  should  have  been  confined  to  the  names 
and  addresses  of  the  persons,  firms  and  corporations,  the  loss  of 
whose  trade  and  business  resulted  in  the  damages."  This  was  rot 
for  the  purpose  of  disclosing  the  names  of  the  witnesses,  but  to 
limit  the  issues  to  the  particular  firms  and  corporations  pointed  out 
by  the  plaintiff,  and  was  necessary  to  a  proper  trial  of  the  action, 
as  an  allegation  of  '^  divers  persons"  opened  the  door  to  all  manner 
of  evidence  upon  the  trial,  unless  it  was  limited  by  an  enumeration, 
which  must  have  been  entirely  known  to  the  plaintiff. 

Taylor  v.  Security  Mutual  Life  Ins.  Co.  {73  App.  Div.  319) 
held  that  an  insurance  company  might  be  compelled  to  give  a  bill 
of  particulars  in  reference  to  the  matters  which  it  alleged  as 
defenses,  and  the  court  say  (p.  323) :  "  Of  course,  a  bill  of  particu- 
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lars  may  not  be  required  for  the  purpose  of  discloeing  the  evidence 
or  names  of  witnesses  of  an  adversary,  but  it  will  be  required  for 
the  purpose  of  giving  definite  information  as  to  a  claim  or  proposi- 
tion contended  for  by  an  adversary  with  respect  to  any  material 
fact  at  issue,  even  though  this  may  involve  a  disclosure  of  the  names 
of  individuals  with  whom  it  is  claimed  the  transactions  were  had. 
*  *  *  The  office  of  a  bill  of  particulars  is  to  amplify  a  pleading 
and  to  inform  a  party  with  reasonable  certainty  of  the  nature  of  the 
claim  made  by  his  adversary  in  order  to  prevent  surprise  and  to 
enable  him  to  intelligently  meet  the  issue  upon  the  trial.  *  *  * 
The  name  of  a  witness,  as  such,  may  not  be  required  to  be  disclosed » 
but  the  name  of  an  individual  with  whom  it  is  claimed  that  the 
transaction  which  is  one  of  the  issues  in  the  case  was  had  may,  in  a  * 
proper  casCj  be  required  to  be  specified,  even  though  it  may  be  the 
intention  of  the  opposite  party  to  prove  the  fact  by  such  individual 
as  a  witness."  But  in  the  case  now  before  us  the  defendant's 
answer  clearly  sets  forth  the  claim.  It  is  that  the  article  complained 
of  was  "founded  upon  statements  made  by  persons  residents  of 
said  Coney  Island,  or  having  places  of  business  in  said  Coney  Island^ 
to  a  reporter  of  this  defendant  who  believed  them  to  be  true."  This 
limits  the  defendant  to  calling  its  reporter  and  "  persons  residents 
of  said  Coney  Island,  or  having  places  of  business  in  said  Coney 
Island,"  and  we  are  of  opinion  that  none  of  the  ends  of  justice  are  to 
be  subserved  by  compelling  the  defendant  to  furnish  a  list  of  its 
witnesses. 

Mason  v.  Clark  (75  App.  Div.  461)  was  an  action  for  slander, 
and  it  was  held  that  the  court  at  Special  Term  was  justified  in  order- 
ing the  plaintiff  to  furnish  a  bill  of  particulars  "  specify ing  the  name 
or  names  of  the  person  or  persons  in  whose  presence  he  expects  or 
intends  to  prove  the  defendant  uttered  the  alleged  slanderous  words 
as  set  forth  in  the  complaint  herein."  The  answer  denied  that  the 
defendant  spoke  the  words  complained  of,  and  the  affidavit  of  the 
defendant  upon  which  the  motion  was  granted  alleges  that. he  is 
ignorant  of  the  name  or  names  of  the  persons  in  whose  presence  the 
plaintiff  expects  or  intends  to  prove  that  the  defendant  uttered  the 
alleged  slanderous  words.  The  allegation  of  the  complaint  was  quite 
general,  alleging  that  the  words  were  spoken  in  the  presence  of 
^*  divers  persons,"  and  the  court  directed  that  the  order  be  modified 


Digitized  by  VjOOQIC 


KNIPE  V.  BROOKLYN  DAILY  EAGLE.  47 

App.  Div.]  .Sbcoitd  Department,  January,  1905. 

"  80  that  it  could  not  be  construed  as  justifying  the  court  in  rejecting 
the  testimony  if  it  appeared  that  others  than  those  named  by  the 
plaintiflE  in  the  bill  of  particulars  were  present  at  the  time  referred 
to  in  the  bill  of  particulars."  An  essential  element  of  slander  is  that 
the  slanderous  words  should  have  been  spoken  in  the  presence  of 
persons  other  than  the  plain tiflF,  for  without  this  there  could  be  no 
tendency  to  injure  or  disgrace  the  person  of  whom  the  words  are 
spoken.  (18  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  862 ;  9  Bac.  Abr. 
[Bouvier  ed.]  32 ;  13  Ency.  PI.  &  Pr.  42,  43 ;  TerwiUiger  v.  Wands, 
17  N.  Y.  54,  59,  and  authorities  there  cited.)  It  was  proper,  there- 
fore, that  the  court  should  direct  that  the  name  or  names  of  some 
of  the  persons  in  whose  presence  the  words  were  uttered  should 
be  given  to  the  end  that  the  defendant  might  be  prepared  to  know 
in  advance  something  of  the  circumstances  surrounding  the  alleged 
slander. 

TaUmadge  v.  Press  Pub.  Co.  (28  N.  Y.  St.  Repr.  396)  does  not 
discuss  the  question  except  to  assert  that  ^'  It  is  now  well  settled  that 
a  defendant  may  be  compelled  to  furnish  a  bill  of  particulars  of  the 
matters  set  up  for  defense  in  a  suit  for  libel,"  a  proposition  which  is 
not  disputed  in  a  proper  case ;  but  we  are  clearly  of  opinion  that  the 
court  at  Special  Term  has  not  erred  in  its  conclusion  that  this  was 
not  a  proper  case  in  which  to  grant  this  favor  to  the  plaintiflF. 

The  defendant  has  pleaded  a  justification,  setting  forth  tliat  ^^  the 
plaintiff  omitted  to  perform  his  duties  as  a  peace  officer,  or  the  duties 
specifically  enjoined  upon  him  by  the  statutes,  and  the  rules  and 
regulations  of  the  police  department  and  the  ordinances  of  the  City 
of  New  York  ;  that  plaintiff  was  dishonest  and  unworthy  of  confi- 
dence in  his  position  as  such  police  officer ;  that  he  was  in  league 
with  and  aided  and  abetted  gamblers,  knockout  drops'  men,  pool- 
room keepers,  thugs  and  crooks  and  other  vile  and  vicious  persons 
who  ply  their  trade  at  said  Coney  Island,  and  that  he  permitted 
such  vile  and  vicious  persons  and  criminals  to  exist  and  ply  their 
trade  for  the  purpose  of  blackmail  or  extortion  and  for  his  own  per- 
sonal benefit. "  The  burden  is  upon  the  defendant  to  establish  its 
defense  by  showing  the  truth  of  its  allegations,  and  if  its  charges 
are  true,  important  considerations  of  public  policy  demand  that  the 
facts  should  be  known.  The  plaintiff  is  not  to  disprove  the  charges, 
and  it  may  not  be  presumed^  for  the  purposes  of  this  motion,  that 
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the  defendant  intends  to  establish  its  case  by  evidence  of  question- 
able witnesses,  as  the  plaintiff  suggests,  in  support  of  this  appeal. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

HiBscHBERG,  P.  J.,  Baetlktt,  Jenes  and  Hooker,  J  J.,  concurred. 

Order  affinned,  with  ten  dollars  costs  and  disbursements. 


Jennie  D.  Bingham,  Respondent,  v.  Paul  Sheldon,  Appellant. 

Attorney  and  dient  —  duty  of  the  former  to  estadlish  thefaimeM  of  his  dealings  with 
the  latter  —  u>?ien  the  relation  exists. 

In  transactions  between  an  attorney  and  client  the  former  is  bound  to  show  that 
his  dealings  have  been  fair  and  just;  that  his  client  acted  on  full  information 
of  all  the  material  circumstances,  and  that  he  did  not  take  advantage  of  his 
client's  complacency,  confidence,  ignorance  or  misconception. 

A  similar  rule  applies  wherever  fiduciary  relations  exist  and  there  has  been  a 
confidence  imposed  which  invests  the  person  trusted  with  an  advantage  in 
treating  with  the  person  whose  confidence  he  enjoys. 

An  attorney  employed  by  a  woman  to  negotiate  the  settlement  of  a  claim,  immedi- 
ately  after  receiving  payment  for  the  services  rendered  by  him  in  that  connec- 
tion, interested  the  woman  in  several  stock  transactions,  assuming  to  be  pos- 
sessed of  special  information  in  respect  to  such  transactions  and  to  give  the 
woman  confidential  and  special  advice  in  regard  thereto.  During  the  course 
of  the  transactions  he  referred  to  the  woman  in  a  letter  as  his  client,  and  the 
entire  correspondence  between  the  parties  was  based  upon  an  assumed  confi- 
dential understanding  between  them. 

Held,  that,  in  the  absence  of  a  distinct  and  unequivocal  understanding  between 
the  parties  that  the  relation  of  attorney  and  client  had  ceased,  the  attorney  was, 
with  respect  to  the  stock  transactions,  subject  to  the  rule  governing  dealings 
by  an  attorney  with  his  client. 

Appeal  by  the  defendant,  Paul  Sheldon,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  19th  day  of  January,  1904, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  21st  day  of  January,  1904,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

John  McCrone^  for  the  appellant. 

Frederick  C.  McLaughlin^  for  the  respondent. 
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VoODWAKDj  J.  : 

The  plaintifE  in  tins  action  is  a  widow,  fiftj-eight  years  of  age 
a!id  a  person  who  appears  to  have  been  singularly  innocent  and  con- 
fiding in  reference  to  her  business  affairs.  It  appears  that  she  had 
some  kind  of  a  claim  against  the  Arizona  Copper  Company,  and 
early  in  the  spring  of  1901  she  left  her  home  near  Boston  and  came 
to  New  York  to  make  inquiry  about  this  claim,  aggregating  some- 
thing Uke  $4,000.  She  went  to  the  office  of  the  Arizona  Copper 
Company,  and  was  told  that  her  claim  was  not  against  that  com- 
pany, but  the  party  whom  she  found  in  the  office  told  her  that  he 
could  direct  her  to  the  proper  person,  a  Mr.  Simmons,  in  the  same 
building.  This  Mr.  Simmons  introduced  her  to  the  defendant  as  a 
gentleman  and  a  lawyer  to  prosecute  her  claim  against  the  copper 
company,  and  it  is  alleged  that  Mr.  Simmons  was  the  secretary  of 
such  company.  After  some  negotiation  the  copper  company  agreed 
•  to  give  the  plaintiff  $1,000  in  settlement  of  her  claim,  and  this 
amount,  less  $250  retained  by  the  defendant  as  counsel  fee,  was 
subsequently  paid  over  to  the  plaintiff.  Before  she  left  the  city, 
however,  the  defendant  called  upon  her  to  bid  her  good  by,  and  as  an 
incident  to  that  visit  he  sold  the  plaintiff  ten  shares  of  stock  in  the 
Colonial  Exploitation  and  Trading  Company  of  New  York,  taking 
$700  in  cash  and  her  promise  to  pay  $300  more  at  a  subsequent 
time,  telling  her  a  very  ingenious  story  of  his  good  fortune  in  being 
able  to  secure  this  stock  for  her,  and  promising  a  dividend  of  $10 
per  share  in  the  following  January.  This  certificate  of  stock  was 
subsequently  delivered  to  the  plaintiff,  and  although  there  are  alle- 
gations of  fraud  in  connection  with  this  transaction,  the  learned 
court  withdrew  this  from  the  consideration  of  the  jury,  and  no  ques- 
tion is  raised  upon  this  appeal,  the  transaction  having  no  other  pur- 
pose, as  evidence,  than  to  show  the  course  of  dealing. 

Soon  after  the  above  transaction,  which  occurred  on  the  27th  day 
of  April,  1901,  the  defendant  went  to  South  America  ostensibly  on 
business  for  the  exploitation  company,  and  he  took  occasion  while 
absent,  nnder  date  of  Port  of  Spain,  Trinidad,  B.  W.  I.,  May  15, 
1901,  to  write  a  letter  to  the  plaintiff  telling  her  of  his  trip,  his 
hopes,  the  prospects  of  the  business,  etc.,  closing  with,  "  Please  take 
good  care  of  yourself  and  try  to  avoid  being  worried  by  anyone." 
App.  Div.— Vol,  CI.        4 
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Tlien  follows  a  postal  card  telling  of  the  bright  prospects  of  the 
company,  followed  by  a  letter  from  the  secretary  and  treasurer  of 
the  company  giving  official  assurances.  On  the  eighteenth  of  June 
the  defendant  writes  to  the  plain tiflE  from  the  home  office  iu  New 
York,  apparently  full  of  enthusiasm  and  regard  for  the  plaintiff, 
and  assures  her  that "  If  all  clients  were  as  satisfactory  and  pleasant  as 
you  have  been,  this  profession  would  be  much  more  attractive,"  thus 
recognizing  her  as  one  of  his  clients  on  the  18th  day  of  June,  1901. 
On  July  2,  1901,  the  defendant  writing  the  plaintiff  in  reference  to 
some  stocks  which  she  held  in  another  company',  hoped  "  to  be  able 
to  advise  you  just  what  to  do."  In  the  same  month  the  defendant 
visited  the  plaintiff  in  Boston  and  while  tliere  induced  her  to  invest 
$2,500  in  the  stock  of  the  American  Coke  and  Gas  Company  upon 
his  assurance  that  he  could  purchase  the  stock  for  her  and  l)efore 
the  fifteenth  day  of  August  could  realize  a  profit  of  $500,  giving 
her  $3,000  for  the  $2,500,  a  thing  which  he  apparently  did  at  a 
later  period.  In  the  latter  part  of  July  the  defendant  again  visited 
the  plaintiff  at  Boston  after  some  intermediate  correspondence  and 
on  the  plaintiff  making  inquiries  as  to  the  $2,500  investment  defend- 
ant told  her  that  he  had  sold  the  stock  for  $3,000,  but  that  he  could 
not  get  the  money  until  the  fifteenth  of  August.  lie  then  told  her 
that  he  was  very  sorry  that  he  had  sold  the  stock  as  it  was  going 
very  nmch  higlier ;  that  he  had  been  elected  president  of  the  com- 
pany and  he  knew  what  it  would  do,  adding  that  he  had  an  oppor- 
tunity to  purchase  seventy-five  shares  more  of  the  stock  for  the 
plaintiff  if  she  could  raise  $4,500.  After  some  explanation  of  her 
financial  affairs  the  plaintiff  testifies  that  she  told  the  defendant  that 
if  he  thought  it  the  thing  to  do  that  she  would  do  it,  and  the  trans- 
action resulted  in  the  defendant  getting  $4,500,  for  which  he  gave 

the  following  receipt : 

"  Parker  House,  Boston,  July  27,  1901. 

"  Received  this  day  from  Jennie  Bingham  Forty-five  hundred 

dollars  for  seventy-five  shares  of  the  capital  stock  of  the  American 

Coke  &  Gas  Co.  of  the  par  value  of  $100  each.     Certificate  to  be 

delivered  one  week  from  date. 

"  PAUL  SHELDON." 

The  plaintiff  testifies  that  she  never  received  the  certificate  of 
stock  for  this  seventy-five  shares  of  stock,  and  the  defendant  con- 
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cedes  that  she  has  not,  his  defense  being  that  there  was  an  under- 
standing between  liiinself  and  the  plaintiff  that  he  should  be  liable 
upon  this  $4,500  as  upon  a  loan,  the  defendant  having  promised  to 
return  the  same  to  the  plaintiff  on  demand. 

The  record  contains  much  further  correspondence  between  the 
parties,  in  which  it  appears  that  the  plaintiff  insisted  at  all  times 
that  she  was  relying  upon  his  integrity  and  judgment  in  these 
matters,  and  the  defendant  as  plainly  indicates  that  he  understands 
that  he  is  acting  as  her  adviser,  the  transactions  including  corre- 
spondence over  claims  pending  in  Chicago  against  a  railroad  com- 
pany and  other  matters,  but  althongh  the  defendant  has  returned 
the  $2,500,  with  the  $500  bonus,  the  plaintiff  is  still  out  about 
$4,000  on  the  transaction,  for  which  she  has  a  judgment,  which  the 
defendant  is  seeking  to  have  overturned  in  this  court  mainly  upon 
the  ground  that  he  was  simply  a  borrower  of  the  $4,500,  and  that 
this  contract  debt  cannot  be  recovered  in  an  action  for  fraud.  This 
would  undoubtedly  be  the  case  if  it  was  clearly  established  that  the 
transaction  was  merely  a  contract  debt,  free  from  fraud,  but  we 
are  clearly  of  opinion  that  the  transactions  thus  briefly  set  forth 
were  such  as  to  call  upon  the  defendant  to  clearly  establish  that  his 
dealings  with  the  plaintiff  were  free  from  the  taint  of  fraud.  He 
offered  no  evidence  in  his  own  behalf,  relying  upon  what  he  con- 
ceived to  be  the  law  of  the  case,  and  the  jury  having  found  in  favor 
of  the  plaintiff,  upon  the  undisputed  facts,  only  questions  of  law 
are  presented  upon  this  appeal. 

Upon  this  appeal  it  appears  to  be  the  contention  of  the  defendant 
that  when  he  was  paid  for  his  services  in  the  settlement  of  the  Ari- 
zona Copper  Company  deal  he  ceased  to  be  the  attorney  of  the  plain- 
tiff, and  that  his  subsequent  dealings  with  her  were  upon  the  basis 
of  individual  transactions  of  a  business  character.  But  this  pay- 
ment for  services  was  made  about  the  nineteenth  of  April,  and  the 
defendant,  in  going  up  to  take  leave  of  his  client,  interested  her  in 
a  stock  purchase,  and  the  relations  which  began  in  his  employ- 
ment as  attorney  were  continued  through  this  entire  series  of  trans- 
actions, the  defendant  referring  to  the  plaintiff  as  his  client  on  the 
eighteenth  day  of  June,  and  the  entire  correspondence  being  based 
upon  an  assumed  confidential  understanding  between  the  parties ; 
and  the  defendant,  being  the  one  possessed  of  special  information 
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and  assuming  to  give  confidential  and  special  advice,  can  hardly 
claim,  with  any  degree  of  good  faith,  that  tiie  plaintifE  understood 
she  was  dealing  at  arms  length  in  business  transactions  with  the 
defendant.  He  had  come  into  her  business  affairs  as  a  lawyer  and 
a  gentleman ;  he  had  come  into  her  confidence  because  he  was  a 
lawyer ;  and  in  tiie  absence  of  a  distinct  and  unequivocal  understand- 
ing between  them  that  this  relationship  had  ceased,  we  are  of  opin- 
ion tliat  the  defendant  was  subject  to  the  rule  that  in  transactions 
between  attorney  and  client  the  former  is  bound  to  show  that  his 
dealings  have  been  fair  and  just;  that  his  client  acted  on  full 
information  of  all  of  the  material  circumstances,  and  that  he  did 
not  take  undue  advantage  of  his  client's  complacency,  confidence, 
ignorance  or  misconception.  {Place  v.  Ilayward^  117  N.  Y.  487, 
497,  and  authority  there  cited.)  The  rule  is  not  limited  to  cases  of 
attorney  and  client,  guardian  and  ward,  trustee  and  cestui  que  trust, 
or  other  similar  relations,  but  it  holds  good  wherever  fiduciary  rela- 
tions exist  and  there  has  been  a  confidence  reposed  which  invests 
the  person  trusted  with  an  advantage  in  treating  with  the  person  so 
confiding.  {Freelove  v.  Cole,  41  Barb.  318  ;  Ford  v.  Harrington, 
16  N.  Y.  285.)  When  this  relation  is  shown  to  exist  it  imposes  the 
burden  of  proof  upon  the  person  taking  securities,  or  making  con- 
tracts inuring  to  his  benefit,  to  show  that  the  transaction  is  just  and 
fair,  and  that  he  has  derived  no  unfair  advantage  from  his  fiduciary 
relation.  {Fisher  v.  Bishop,  108  N.  Y.  25,  29.)  In  the  last  above- 
cited  case  it  was  said :  "  One  who  has  by  reason  of  his  supposed 
ability  and  integrity  been  employed  by  another  as  a  confidential 
adviser  to  transact  the  business  of  obtaining  surety  from  an  insol- 
vent debtor,  and  who  draws  the  transfer  of  property  for  that  pur- 
pose, occupies  a  confidential  position  towards  his  employer,  which, 
in  good  faith  and  common  honesty,  should  preclude  him  from  taking 
advantage  of  his  situation,  and  using  the  information  thus  acquired 
to  the  detriment  or  disadvantage  of  his  employer."  (See  Matter 
of  Fitzshnoiis,  77  App.  Div.  345,  350,  and  authorities  there  cited.) 
As  all  of  the  defendant's  exceptions  are  based  upon  the  theory 
that  he  had  a  right  to  deal  with  the  plaintiff  upon  a  basis  of  equality, 
and  as  the  facts  and  circumstances  disclosed  by  the  evidence  and 
undisputed  show  that  he  occupied  a  fiduciary  relation  toward  the 
plaintiff,  it  does  not  seem  necessary  to  review  his  various  points.    It 
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is  sntficient  that  they  have  been  examined  without  discloeing  rever- 
sible error.  The  judgment  rendered  appears  to  be  a  proper  one, 
and  it  ought  not  to  be  disturbed. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

IIiRSCHBERG,  P.  J.,  Babtlett,  Jenks  and  Hooker,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Patrick  H.  Powers  and  John  H.  Powers,  Composing  the  Firm  of 
P.  H.  Powers  &  Son,  Appellants,  v.  William  G.  Jughardt, 
Respondent. 

Injury  to  a  horse  while  in  tlie  exclusive  possession  of  a  bailee  —  when  it  establish^ 

negligence  on  his  part. 

Where  property,  while  in  the  exclusive  possession  of  a  bailee  for  hire,  is  injured 
in  a  way  that  ordinarily  does  not  occur  without  negligence,  the  burden  of  prodf 
is  upon  the  bailee  to  show  that  the  injury  was  not  occasioned  by  his  negligence. 

Thus,  where  a  horse  placed  in  the  possession  of  a  bailee  for  hire  on  Saturday 
afternoon  in  good  condition,  was  found  on  Sunday  to  have  sustained  a  lacer- 
ated wound  of  the  eye  which  resulted  in  his  loss  of  sight,  a  prima  fade  case  of 
negligence  on  the  part  of  the  bailee  is  thereby  established. 

Appeal  by  the  plaintifis,  Patrick  H.  Powers  and  another,  com- 
posing the  firm  of  P.  II.  Powers  &  Son,  from  a  judgment  of  the 
Municipal  Court,  borough  of  Brooklyn,  in  favor  of  the  defendant, 
entered  on  the  25th  day  of  November,  1902. 

liobert  B.  Bach^  for  the  appellants. 

Donald  F,  Ayres^  for  the  respondent. 

Woodward,  J. : 

The  plaintiffs  bring  diis  action  to  recover  for  the  board  of  defend- 
ant's horse,  shoeing,  etc.,  the  claim  aggregating  $139.30.  The 
defendant  admitted  the  amoant  of  the  claim  with  the  exception  of 
about  $87y  bnt  put  in  a  oonnterclaim  for  $150  for  an  injury  to  his 
horse  while  in  the  plaintiffs'  keeping.    The  horse,  which  appears  to 
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have  been  a  driving  horse  worth  about  $300,  sustained  a  lacerated 
wound  of  the  eye,  resulting  in  the  loss  of  sight,  and  the  evidence 
was  sufficient  to  support  the  amount  of  the  counterclaim. 

The  rule  appears  to  be  well  settled  that  where  property  is  in  the 
exclusive  possession  of  a  bailee  for  hire  and  is  injured  in  a  way  that 
ordinarily  does  not  occur  without  negligence,  the  burden  of  proof  is 
upon  the  bailee  to  show  that  the  injury  was  not  occasioned  by  his 
negligence.  {Collins  v.  Bejinett^  46  N.  Y.  490;  Wiiitringham  v. 
Ilayes^  144  id.  1,  6,  and  authorities  there  cited.)  The  evidence 
disclosed  that  the  plaintiffs  had  the  horse  in  their  possession  for 
hire ;  tliat  the  defendant  drove  the  horse  on  a  Saturday  afternoon, 
returning  the  same  to  the  stable  at  about  five  o'clock  in  the  evening, 
and  that  the  animal  was  all  right  at  that  time.  The  horse  was 
placed  in  a  box  stall  at  the  request  of  the  defendant,  and  on  the 
following  morning  the  animal  was  found  to  have  been  injured  as 
stated  above.  While  the  evidence  was  not  as  direct  as  might  have 
been  desired,  there  appears  to  l)e  no  reason  for  believing  that  the 
hol*se  was  injured  during  the  afternoon  of  Saturday  ;  one  of  the 
plaintiffs,  who  saw  the  horse  when  it  was  brought  in,  although 
interi'ogated,  was  not  willing  to  testify  that  the  horse  was  not  in 
proper  condition,  and  the  defendant  testifies  to  a  general  exami- 
nation of  the  horse,  to  standing  in  front  of  the  animal  and  feeding 
him  sugar,  and  he  says  that  there  was  "  nothing  the  matter  with  the 
horse  "  at  that  time.  The  defendant  showed  that  there  was  a  nail 
projecting  from  a  bar  across  a  window  in  the  box  stall,  and  that  this 
nail  stood  out  about  half  an  inch,  and  that  the  horse  might  have 
been  injured  by  coming  in  contact  with  this  nail,  but  as  the  plain- 
tiffs offered  no  evidence  to  explain  the  injury,  we  are  of  the  opinion 
that  it  is  not  important  whether  this  was,  in  fact,  the  cause  of  the 
accident.  The  defendant  had  established  a  prima  fade  case  when 
he  had  showed  that  he  placed  the  horse  in  the  hands  of  the  plain- 
tiffs in  good  condition,  and  that  the  animal  was  injured  in  a  manner 
which  was  not  likely  to  occur  without  negligence,  and  it  was  then 
for  the  plaintiffs  to  show  that  the  accident  occurred  without  negli- 
gence on  their  part. 

While  there  was  a  sharp  conflict  of  evidence  upon  the  question  of 
the  disputed  items  of  the  plaintiffs'  bill,  the  evidence  does  not 
preponderate  in  either  direction  sufficiently  to  justify  this  court  in 
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interfering  with  the  decision  of  the  court  below.     Judgment  was 
found  in  favor  of  the  defendant,  and  the  evidence  is  sufficient  to 
support  the  judgment. 
The  judgment   appealed  from  should  be  affirmed,  with  costs. 

HiRscHBERG,  P.  J.,  Bartlett  aud  Hooker,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  William  H.  Jones  and  Others, 
Composing  the  Board  of  Supervisors  of  the  County  of  Nassau, 
Appellants,  to  Set  Aside  and  Quash  the  Presentment  Made  by 
the  Nassau  County  Grand  Jury  at  the  November  Term  of  the 
County  Court  of  N'assau  County,  1903,  in  a  Proceeding  Entitled 
"  In  the  Matter  of  the  Investigation  as  to  the  Records  and  Min- 
utes of  the  Clerk  of  the  Board  of  Suj^er visors  of  Nassau  County," 
V,  The  People  of  the  State  of  New  York,  Respondent. 

Treuntment  by  a  grand  jury  censuring  public  officers  —  wfien  not  expunged  —  it 
■may  be  sent  back  and  resubmitted  to  the  same  or  another  grand  Jury  —  expunged 
where  t?ie  case  warrants  an  indictment  and  none  is  found. 

A  presentment  made  by  a  grand  jury  in  the  exercise  of  the  inquisitorial  or  visito- 
rial  powers  vested  in  that  body  by  section  260  of  the  Code  of  Criminal  Pro- 
cedure, which  provides,  "The  grand  jury  must  inquire:  1.  Into  the  case  of 
every  person  imprisoned  in  the  jail  of  the  county,  on  a  criminal  charge,  and 
■not  indicted;  2.  Into  the  condition  and  management  of  the  public  prisons  in 
tbe  county;  and  3.  Into  the  willful  and  corrupt  misconduct  in  office  of  public 
officers  of  every  description  in  the  county,"  and  by  section  261  of  that  Code, 
which  provides,  "  They  are  also  entitled  to  free  access,  at  all  reasonable  times,  to 
the  public  prisons,  and  to  the  examination,  without  charge,  of  all  public  records 
in  the  county,"  will  not  be  expunged  because  it  is  not  accompanied  by  an  indict- 
ment or  because  it  incidentally  censures  specified  public  officials  for  not  per- 
forming the  duties  of  their  respective  offices  in  a  manner  meeting  the  approval 
of  the  grand  jury. 

Semble,  that  while  such  a  presentment  neither  calls  upon  nor  suffers  the  censured 
officials  to  answer,  the  court,  in  the  exercise  of  its  inherent  power,  may,  on  the 
application  of  the  censured  officials,  refer  or  resubmit  the  matter  to  the  further 
inquiry  of  the  grand  jury  or  of  another  grand  jury  in  order  that  justice  may 
be  done  after  a  full  hearing. 

Woodward,  J.,  dissented. 
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Setnble,  that  where  the  grand  jury  make  a  presentment  without  following  it  with 
an  indictmeot,  in  a  case  which  would  warrant  an  indictment,  and  thus  enable 
the  accused  to  defend  the  charge,  the  presentment  may  be  expunged. 

Appeal  by  the  petitioners,  William  II.  Jones  and  others,  compos- 
ing the  board  of  supervisors  of  the  county  of  Nassau,  from  an  order 
of  the  County  Court  of  Nassau  county,  entered  in  the  office  of  the 
clerk  of  the  county  of  Nassau  on  the  13th  day  of  April,  1904,  deny- 
ing the  petitioners'  motion  to  set  aside  and  quash  a  presentment 
made  by  the  grand  jury  of  Nassau  county. 

There  was  decided  at  the  same  time  with  the  above-entitled  pro- 
ceeding the  Matter  of  the  Application  of  Edward  J.  Meehan,  Clerk 
of  the  Board  of  Supervisons  of  the  County  of  Nassau,  for  the  same 
relief. 

Ilalstead  Scudder,  for  the  appellants. 

James  P.  Nieinann  {John  J,  Qrahjam,  witli  him  on  the  brief],  for 
the  respondent. 

Jenks,  J. : 

If  we  regard  tlie  term  '•  presentment "  in  its  stricter  meaning  as 
an  accusation  of  the  grand  jury  sua  ^ponte^  or  as  Judge  Story 
puts  it,  "  an  accusation  made  ex  aero  Tnotu^^  as  distinguished  from 
an  indictment  which  was  a  written  accusation  preferred  to  the  grand 
jury  and  presented  upon  oath  at  the  instance  of  government,  then  I 
agree  that  it  is  not  a  iinal  accusation  —  the  alternative,  so  to  speak, 
of  an  indictment.  For  a  presentment  was  regarded  as  the  basis  of 
an  indictment.  The  distinction  does  not  now  often  practically  appear, 
inasmuch  as  the  grand  jury  is  rarely  the  origin  of  accusation,  as 
was  its  prototype  imder  the  Assize  of  Clarendon  (Thay.  Ev,  81 ;  1 
GreenHistory  English  People,  111;*  Ency.  Brit.  "Jury,"  quoting 
Stubbs ;  4  Black.  Comm.  chap.  23),  though  power  to  act  ex  mero 
motu  is  preserved  in  section  259  of  our  Code  of  Criminal  Procedure. 

But  our  Code  of  Criminal  Procedure  vests  the  grand  jury  with 
certain  inquisitorial  or  visitorial  powers.  Section  260  provides  as 
follows :  *•  The  gi-and  jury  must  inquire :  1.  Into  Ae  case  of  every 
person  imprisoned  in  the  jail  of  tlie  county,  on  a  criminal  charge, 
and  not  indicted ;  2.  Into  the  condition  and  management  of  tlie 

♦See  Burt's  ed.,  p.  175.— [Rbp. 
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poblic  prisoDfi  in  the  county ;  and  3.  Into  the  willful  and  corrupt 
misconduct  in  office  of  public  officers  of  every  description  in  the 
county."  Section  261  provides  as  follows :  "  They  are  also  entitled 
to  free  access,  at  all  reasonable  times,  to  the  public  prisons,  and  to 
the  examination,  without  cliarge,  of  all  public  records  in  the  county." 
We  may  assume  that  these  powers  are  conferred  for  some  purpose. 
Official  inquiry  intends  eitlier  official  action  or  official  report.  As 
such  powers  are  limited  to  inquiry,  and  the  grand  jury  has  no  exec- 
utive or  administrative  authority  in  the  premises,  the  result  of  any 
inquiry  must  be  report  or  statement  which  shall  call  attention  to  the 
wrong.  The  grand  jury  can  but  report  to  the  court  to  which  it  was 
returned  and  by  which  it  is  discharged.  Such  reports  are  com- 
monly termed  presentments.  The  Standard  Dictionary  gives  this 
as  a  definition  of  presentment:  "4.  Law.  (1)  A  report  made  by 
a^rand  jury,  on  tlieir  own  motion,  either  on  their  own  knowledge 
or  on  evidence  before  them,  concerning  some  wrongdoing,  and  pre- 
sented to  the  court,  usually  as  a  basis  for  an  indictment.  (2)  The 
finding  and  setting  forth  of  charges  in  an  indictment  by  a  grand 
jury ;  an  indictment."  Bishop  on  New  Criminal  Procedure  (Vol.  1, 
§  137,  snbd.  2)  says :  ^'  Sometimes  our  grand  juries  make  a  sort 
of  general  presentment  of  evils  and  evil  things  to  call  public  atten- 
tion to  them,  yet  not  as  instructions  for  any  specific  indictments. 
No  one  could  be  called  to  answer  to  such  a  presentment."  Hoch- 
beimer  on  the  Law  of  Crime  and  Criminal  Proceedings  says: 
"  Presentment  in  a  large  sense  of  the  term  includes  every  proceed- 
ing of  a  grand  jury.  2  Inst.  739."  I  think,  therefore,  that  any 
final  finding  upon  the  exei*cise  of  these  inquisitorial  powers  may 
be  called  a  presentment,  and  that  it  may  be  regarded  as  final 
and  not  improper  because  an  indictment  cannot  or  does  not  follow 
it.  While  it  is  true  that  the  Code  of  Criminal  Procedure  does  not 
in  terms  provide  for  a  report  as  the  result  of  this  inquiry  or 
directly  provide  for  a  presentment,  yet  it  is  significant  that  the 
term  is  used  in  contradistinction  to  an  indictment  in  section  250, 
which  reads  as  follows :  ^'  The  grand  jury  must  appoint  one  of  their 
number  as  clerk,  who  is  to  preserve  minutes  of  their  proceedings 
(except  of  the  votes  of  the  individual  members  on  a  presentment  or 
indictment),  and  of  the  evidence  given  before  them."  Such  inquiry 
as  is  required  by  sections  260  and  261  of  the  Code  of  Criminal  Pro- 
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cedure  may  reveal  misconduct,  inattention  or  shortcomings  of  pub- 
lic officials,  and  the  report  or  presentment  might  be  colorless  or 
ineffective  unless  it  specified  individual  delinquencies.  I  think 
that  in  such  a  case  the  grand  jury  can  properly  point  out  those 
individuals  who  as  officials  .are  deemed  responsible,  and  tliat  the 
presentment  may  stand  though  it  be  not  followed  by  an  indict- 
ment. It  may  be  pertinent  to  call  attention  to  the  fact  that 
inefficiency,  carelessness  or  neglect  may  require  correction  and 
yet  not  justify  indictment,  and  to  the  fact  that  not  all  willful  or 
corrupt  misconduct  in  office  can  be  presented  in  the  firet  instance 
by  indictment,  e,  </.,  unlawfully  disclosing  the  finding  of  an  indict- 
ment, unlawfully  bringing  to  or  carrying  letters  from  any  county 
jail,  penitentiary  or  State  prison,  or  selling  liquors  in  a  court, 
house  or  jail  contrary  to  law.  (See  Code  Grim.  Proc.  §  56,  subds. 
13,  14,  30.)  It  is  true  that  accusation  without  opportunity  to 
answer  in  the  forum  is  a  bitter  hardship  if  not  intolerable  (See 
opinion  of  Lord  Mansfield  in  Hex  v.  Roupell^  Cowp..458),  but 
while  a  report  or  presentment  of  a  grand  jury  neither  calls-  upon 
a  person  nor  suffers  him  to  answer,  it  may  be  that  the  court  in  its 
inherent  power  might  on  the  application  of  one  aggrieved  refer 
or  resubmit  the  matter  to  the  further  inquiry  of  the  grand  jury  or 
of  a  grand  jury  in  order  that  justice  be  done  after  a  full  hearing. 
I  think  that  if  under  the  guise  of  a  presentment  the  grand  jury 
simply  accuse,  thereby  compelling  the  accused  to  stand  mute, 
where  the  presentment  would  warrant  indictment  so  that  the 
accused  might  answer,  the  presentment  may  be  expunged,  but  I  do 
not  think  that  a  presentment  as  a  report  upon  the  exercise  of  inquisi> 
torial  powers  must  be  striken  out  if  it  incidentally  point  out  that  this 
or  that  public  official  is  responsible  for  omissions  or  commissions, 
negligence  or  defects. 

As  the  position  of  the  appellants  is  that  this  presentment  is  ille> 
gal  and  without  authority  in  law,  regardless  of  the  merits  which 
indeed  are  not  presented,  I  feel  constrained  to  affirm  the  order 
which  deals  only  with  a  presentment  made  in  the  exercise  of  inquisi- 
torial powers. 

HiBscHBEBo,  P.  J.,  and  Hooker,  J.,  concurred ;  Woodwabd,  J,, 
read  for  reversal ;  Bartlett,  J.,  voted  to  dismiss  the  appeal  on  the 
ground  of  want  of  jurisdiction  to  entertain  it. 
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Woodward,  J.  (dissenting) : 

The  grand  jury  of  Kassan  county,  in  December,  1903,  made  a 
presentment  to  the  Supreme  Court,  in  which  the  board  of  super- 
visors, and  two  men  who  had  acted  as  clerks  of  tlie  board,  were 
censured  for  not  performing  the  duties  of  their  respective  offices  in 
a  manner  to  meet  the  approval  of  the  grand  jury.  The  individuals 
thus  censured,  with  no  opportunity  offered  them  to  be  heard  in 
their  own  defense,  petitioned  the  County  Court  of  Nassau  county, 
asking  that  the  presentment  be  set  aside  and  quashed,  on  the  ground 
that  such  presentment  was  without  authority  of  law.  The  prayer 
of  the  petitioners  was  denied,  and  the  petitionera  appeal  to  this 
court. 

An  exhaustive  research  on  the  part  of  the  learned  counsel  for  the 
appellants,  supplemented  by  the  labors  of  counsel  for  the  respond- 
ent, fails  to  bring  to  this  court  any  controlling  authority  upon  the 
question  presented  by  this  record,  which  involves  the  legal  right  of 
tlie  grand  jury  to  bring  in  a  presentment  against  individuals  where 
the  evidence  adduced  does  not  disclose  that  any  crime  has  been 
committed.  In  other  words,  we  are  asked  to  determine  whether  the 
grand  jury,  acting  under  the  laws  of  this  State,  is  authorized  to  make 
a  public  record  (Code  Crim.  Proc.  §§  271,  272)  censuring  individuals 
for  alleged  misconduct,  where  the  conduct  alleged  does  not  consti- 
tute a  crime ;  whether  the  State  of  New  York  has  established  an 
inquisition  in  which  tlie  conduct  of  citizens  may  be  reviewed  and 
oflBcially  criticized  and  censured,  according  to  the  standards  of 
etiiics  or  morals  of  such  a  body  rather  than  by  those  standards  which 
have  been  fixed  and  determined  by  the  law  of  the  land.  The  rule 
is  supported  by  high  authority  that  the  validity  of  a  statute  is  not 
to  be  determined  by  what  has  been  done  in  any  particular  instance, 
bat  by  what  may  be  done  under  it  {City  of  Rochester  v.  West^  164 
N.  Y.  510,  514,  and  authorities  there  cited),  and  in  determining  the 
powers  of  the  grand  jury,  under  the  laws  of  this  State,  whether 
r^ulated  by  statute  or  usage  constituting  the  common  law,  we  have 
a  right  to  consider  what  that  body  might  do  under  this  indefinite 
power  of  making  presentments,  if  that  power  be  conceded.  If  it 
has  the  right  to  censure  the  petitioners  in  the  matter  now  before  us, 
it  is  difficult  to  conceive  of  any  limitation  upon  the  powers  of  the 
grand  jury ;  it  may  establish  its  own  standards  of  right  and  wrong, 
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and  may  subject  the  citizen  to  the  odium  of  a  judicial  condemna- 
tion without  giving  him  the  slightest  opportunity  to  be  heard,  often- 
times working,  in  the  pubUc  estimate,  as  great  an  injury  to  his 
standing  and  character  as  though  he  liad  in  fact  been  accused  of  a 
crime.  This  is  a  perversion  of  the  essential  spirit  of  the  grand  jury 
system,  which  had  for  its  object  the  protection  of.  the  citizen 
against  an  open  and  public  accusation  of  crime,  and  from  the 
trouble,  expense  and  anxiety  of  a  public  trial,  before  a  probable 
cause  is  established  by  the  presentment  and  indictment.  {Janes  v. 
EobhhiSy  8  Gray,  329,  344.)  It  cannot  be  that  it  was  ever  contem- 
plated tliat  this  body,  created  for  the  protection  of  the  citizen, 
was  to  have  the  power  to  set  up  its  own  standards  of  public 
or  private  morals,  and  to  arraign  citizens  at  the  bar  of  public 
opinion,  without  responsibility  for  its  abuse  of  that  power,  and 
without  giving  to  the  citizen  the  right  to  a  trial  upon  tlie  accu- 
sations. "The  institution  of  the  grand  jury,"  said  Mr.  Justice 
Field  in  his  charge  to  a  grand  jury  (2  Saw.  667,  cited  with 
approval  in  Ex  parte  Bain,  121  U.  S.  1,  10), "  is  of  very  ancient 
origin  in  the  history  of  England;  it  goes  back  many  centuries. 
For  a  long  period  its  powers  were  not  clearly  defined;  and  it 
would  seem  from  the  accounts  of  commentators  on  the  laws  of  that 
country  that  it  was  at  first  a  body  which  not  only  accused,  but 
which  also  tried,  public  offenders."  But  he  adds :  "  However  this 
may  have  been  in  its  origin,  it  was  at  the  time  o€  the  settlement  of 
this  country  an  informing  and  accusing  tribimal  only,  without 
whose  previous  action  no  person  charged  with  a  felony  could, 
except  in  certain  special  cases,  be  put  upon  his  trial.  And  in  the 
stru^les  which  at  times  arose  in  England  between  the  powers  of 
the  king  and  the  rights  of  the  subject,  it  often  stood  as  a  barrier 
against  persecution  in  his  name;  until  at  length,  it  came  to  be 
regarded  as  an  institution  by  which  tlie  subject  was  rendered  secure 
against  oppression  from  unfounded  prosecutions  of  the  crown.  In 
this  country,  from  the  popular  character  of  our  institutions,  there 
has  seldom  been  any  contest  between  the  government  and  the  citi- 
zen which  required  the  existence  of  the  grand  jury  as  a  protection 
against  oppressive  action  of  the  government  Yet  the  institution 
was  adopted  in  this  country,  and  is  continued  from  considerations 
similar  to  those  wliich  give  to  it  its  chief  value  in  England,  and  is 
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designed  as  a  ineaTis,  not  only  of  bringing  to  trial  persons  accused 
of  public  offenses  upon  just  grounds,  but  also  as  a  means  of  protect- 
ing the  citizen  against  unfounded  accusation,  whether  it  come  from 
government,  or  be  prompted  by  partisan  passion  or  private  enmity. 
No  person  shall  be  required,  according  to  the  fundamental  law  of 
the  country,  except  in  the  cases  mentioned,  to  answer  for  any  of  the 
higher  crimes  unless  this  body  *  *  *  shall  declare,  upon  care- 
ful deliberation,  under  the  solemnity  of  an  oath,  that  there  is  good 
reason  for  his  accusation  and  trial." 

There  are  two  great  purposes,  one  to  bring  to  trial  those  who  are 
properly  charged  with  crime,  the  other  to  protect  the  citizen  against 
unfounded  accusation  of  crime.  When  the  gmnd  jury  goes  beyond 
this  and  attempts  to  set  up  its  own  standards,  and  to  administer 
punishment  in  the  w%y  of  public  censui-e,  it  is  defeating  the  very 
purposes  it  was  intended  to  conserve,  and  its  action  cannot,  there- 
fore, be  lawful.  Section  6  of  article  1  of  the  State  Constitution 
provides  that  "  no  person  shall  be  held  to  answer  for  a  capital  or' 
otherwise  infamous  crime  *  *  *  unless  on  presentment  or 
indictment  of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  person  and 
with  counsel  as  in  civil  actions."  The  inhibition  that  the  citizen  shall 
not  be  held  to  answci*  unless  upon  a  presentment  or  indictment,  must 
be  understood  as  guaranteeing  the  ri^ht  to  answer  when  such  a  pre- 
sentment or  indictment  is  found,  and  "  the  party  accused  shall  be 
allowed  to  appear  and  defend  in  person  and  with  counsel  as  in  civil 
actions ; "  while  by  section  2  of  the  same  article  this  right  is  fur- 
ther protected  by  the  provision  that  "  the  trial  by  jury  in  all  cases 
in  which  it  has  been  heretofore  used  shall  remain  inviolate  forever." 
In  other  words,  a  "  presentment  or  indictment,"  as  applied  to  the 
eitizen  by  our  Constitution,  contemplates  in  substance  the  same 
thing ;  it  contemplates  an  accusation  of  crime,  to  be  followed 
by  an  answer  on  the  part  of  the  person  thus  formally  accused,  with 
an  opportunity  to  be  heard  in  his  own  defense  before  a  jury  of 
his  peers.  The  terms  are,  in  their  relation  to  the  individual,  synony- 
mous. No  one  would  contend  that  a  citizen  could  be  indicted  for 
anything  less  than  a  crime,  or  that,  if  indicted,  he  could  be 
denied  an  opportunity  to  answer  and  to  appear  in  his  own  defense 
before  a  jury,  and  it  seems  to  me  equally  clear  that  there  is  no  con- 
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stitutional  right  to  make  a  presentment  against  an  individual  in  a 
case  where  an  indictment  would  not  lie.  The  rights  of  the  citizen 
are  the  same  under  either  an  indictment  or  a  presentment ;  there  is 
the  right  to  answer  and  to  appear  in  person  and  by  counsel,  and  to 
have  a  trial  by  jury  in  any  case  in  which  an  indictment  might  prop- 
erly be  made.  "An  indictment  is  an  accusation  in  writing,  pre- 
sented by  a  grand  jury  to  a  competent  court,  charging  a  person 
with  a  crime."  (Code  Grim.  Proc.  §  254.)  A  presentment,  for 
which  I  find  no  warrant  in  the  Code  of  Criminal  Procedure,  is  the 
notice  taken  of  an  offense  by  the  grand  jury  from  its  own  knowledge 
or  observation,  without  any  bill  of  indictment  laid  before  it  by  the 
prosecuting  officer  of  the  government.  Upon  such  presentment, 
when  proper,  the  officer  employed  to  prosecute  frames  a  bill  of 
indictment,  which  is  sent  to  the  grand  jury,  and  the  latter  finds  it  a 
true  bill.  {State  v.  Cox,  8  Ark.  436,  citing  4  Black.  Comm.  301  and 
Bouv.  Law  Diet.  tit.  "Presentment."  See,  also,  5  Bac.  Abr.  [Bou- 
vier  ed.]  48,  tit.  "  Indictment.")  It  has  been  held  that  the  court  might 
reduce  such  presentment  to  the  form  of  an  indictment  without  send- 
ing it  back  to  the  jury  (See  Bac.  Abr.,  supra,  and  authorities  cited), 
and  the  chief  distinction  between  an  indictment  and  a  presentment  at 
common  law  was  that  the  former  was  made  at  the  suggestion  of  the 
crown,  while  the  latter  was  made  upon  the  knowledge  of  one  or 
more  of  the  jurors,  and  instead  of  being  indorsed  "  a  true  bill "  by 
the  foreman  alone,  was  signed  by  all  of  the  jurors.  {Matter  of 
Groabois,  109  Cal.  448.)  In  State  v.  Security  Bank  of  Clark  (2  S. 
Dak.  542)  the  court  say  :  "  If  the  grand  jury  find  only  that  a  public 
offense  has  been  committed,  and  that  there  is  reasonable  ground  for 
believing  that  a  particular  individual  or  a  particular  corporation  has 
committed  it,  they  should  return  a  presentment,  but  if  they  find, 
and  are  willing  to  specifically  charge,  tliat  any  particular  individual 
or  any  particular  corporation  has  committed  a  public  offense,  they 
should  return  an  indictment."  This  idea  runs  through  all  of  the 
authorities,  which  I  have  been  able  to  discover,  that  the  jurisdiction 
of  the  grand  jury  over  individuals  must  depend  upon  the  fact  that 
a  crime  or  offense  has  been  committed  against  the  public.  (See 
Beavers  v.  Henkel,  194  U.  S.  73,  84.)  An  offense  is  a  breach  of 
the  laws  established  for  the  protection  of  the  public,  as  distinguished 
from  an  infringement  of  mere  private  rights,  a  punishable  violation 
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of  law,  a  crime.  (21  Am.  &  Eng.  Ency.  of  Law  [2d  ed.J,  830,  831, 
and  authorities  cited  in  note.)  If  tliere  has  been  no  crime  or  offense, 
the  grand  jury,  designed  for  the  protection  of  the  citizen,  has  no 
right  to  create  an  offense  unknown  to  the  law  for  the  purpose  of 
administering  punishment  by  way  of  censure,  for  this  is  a  "  govern- 
ment of  laws,  and  not  of  men,"  to  quote  the  preamble  of  the  Consti- 
tution of  Massachusetts,  and  the  language  of  Chief  Justice  Mar- 
shall in  Marhury  v.  Madison  (1  Crancli,  163).  The  rule  is  not 
different  because  the  accusation  takes  the  form  of  a  presentment 
rather  than  of  an  indictment,  which,  as  I  have  already  suggested,  are 
synonymous  terms  as  used  in  our  jurisprudence,  and  particularly  so 
since  the  adoption  of  our  Code  of  Criminal  Procedure.  That  Code 
provides  (§  273)  that  "  all  the  forms  of  pleading  in  criminal  actions, 
heretofore  existing,  are  abolished ;  and  hereafter  the  forms  of  plead- 
ing, and  the  rules  by  which  the  sufficiency  of  pleadings  is  to  be 
determined,  are  those  prescribed  by  this  Code."  Section  274  pro- 
vides that  "  the  fii*8t  pleading  on  the  part  of  the  People  is  the 
indictment,"  evidently  contemplating  that  the  common-law  present- 
ment should  be  reduced  to  a  formal  indictment  before  it  should 
have  a  place  in  the  proceedings  against  the  life,  liberty  or  property 
of  the  citizen.  This  is  made  the  more  manifest  by  the  provisions 
of  section  275,  that  "  the  indictment  must  contain  :  1.  The  title  of 
the  action,  specifying  the  name  of  the  court  to  which  the  indictment 
is  presented,  and  the  names  of  the  parties ;  2.  A  plain  and  concise 
statement  of  the  act  constituting  the  crime,  without  unnecessary 
repetition."  There  must  be  a  statement,  not  of  the  acts  which  the 
grand  jury  disapproves,  but  of  the  acts  "  constituting  the  crime." 
If  the  acts  charged  do  not  constitute  a  crime,  then  there  is  no 
indictment  before  the  court,  and  the  petitioners  clearly  have  a  right 
to  be  relieved  of  the  odium  of  a  judicial  censure,  where  the  docu- 
ment in  which  such  censure  is  contained  is  a  mere  impertinence, 
without  authority  of  law.  The  court  had  sections  275  and  276  of 
the  Code  of  Criminal  Procedure  under  consideration  in  the  case  of 
People  V.  Dumar  (106  N.  Y.  502),  and  it  was  held  that  an  indict- 
ment must  charge  both  the  crime  and  the  act  constituting  it,  and 
that  the  omission  of  either  is  fatal.  In  the  course  of  the  opinion, 
written  by  Danforth,  J.,  it  was  said  :  "  If  there  was  no  accusation 
of  a  crime,  the  paper,  however  formal  in  other  respects,  would  not 
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be  an  indictment,  and  so  there  wonld  be  no  criminal  action.  If  it 
contained  no  statement  of  the  act  constituting  the  crime,  there 
would  be  no  description  of  the  offense,  and  neither  an  acquittal  nor 
a  conviction  would  enable  the  defendant  to  withstand  a  further 
prosecution  for  the  same  crime."  (See  People  v.  Corhalia^  178 
N.  Y.  516,  520,  and  authorities  there  cited. 

All  of  tlie  old  forms  of  criminal  pleading  being  abolished,  the 
People  being  limited  to  an  indictment  which  shall  charge  the  com- 
mission of  a  definite  crime  and  state  the  acts  constituting  such 
crime,  and  a  presentment  being  the  equivalent  of  an  indictment  in 
the  common  law  as  it  was  undei'stood  at  the  time  of  making  our 
State  Constitution,  it  follows  that  any  other  action  on  the  part  of  a 
gmnd  jury,  in  dealing  w^ith  a  citizen,  is  without  authority  in  law; 
and  the  petitioners  being  subjected  to  a  wrong  in  the  form  of  law, 
it  becomes  the  duty  of  this  court  to  deprive  this  so-called  present- 
inent  of  an  official  character,  and  thus  to  remedy,  so  far  as  possible, 
the  wrong  which  has  been  done  them.  The  petitioners  are  not 
charged  with  a  crime ;  the  facts  stated  do  not  constitute  a  crime 
and  the  paper  presented  to  the  court  and  which  assumes  to  criticise 
and  censure  the  board  of  supervisors  and  its  clerks  is  without  any 
authority  whatever  and  should  be  quashed  and  set  aside,  not  alone 
because  of  the  wrong  sought  to  be  perpetratad  upon  the  petitioners, 
but  for  the  protection  of  citizens  in  their  right  to  their  good  names 
and  reputations  against  all  unauthorized  attacks. 

The  order  denying  the  petitioners'  prayer  should  be  reversed  and 
the  so-called  presentment  should  be  set  aside  and  quashed,  with  costs 
to  the  appellants. 

Orders  of  the  County  Court  of  Nassau  county  affirmed. 
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AiraA  E.  JoHNSow,  Respondeitt,  v.  Tonkers  Railroad  Comtaist, 

Apprflant. 

Negligente  —  injuria  from  a  faU  caused  b^the  skirting  of  a  street  ear  —  charge  as  to 
the  plaintiff's  placing  Iiei'self  in  a  position  of  danger  —  wlien  it  does  not  involve  con- 
tributary  negligence — greater  care  required  where  the  person  knows  of  impending 
danger  —  testimony  of  a  physician  which  traces  the  injury  to  tlie  accident. 

In  an  action  brought  to  recover  damages  for  peraonal  injuries  sustained  by  the 
plaintiff,  who,  while  attempting  to  alight  from  one  of  the  defendant's  street 
cars,  was  thrown  to  the  ground  by  the  starting  of  the  car,  the  defendant, 
which  had  given  evidence  perniitting  the  inference  that  the  plaintiff  made  a 
step  in  her  act  of  alighting  after  the  starting  bell  was  rung,  asked  the  court  to 
charge  as  follows:  *'If  the  plaintiff  knew  at  the  time  the  bell  was  rung  that 
the  car  was  to  start,  and  she  was  at  that  time  in  a  position  of  safety  and  there- 
after put  herself  in  a  position  of  danger,  she  contributed  to  the  accident  and- 
ean not  recover." 

Held,  that  the  refusal  to  charge  as  requested  was  not  improper,  as,  even  if  the, 
plaintiff  placed  herself  in  a  position  of  danger  after  the  starting  bell  was  rung, 
it  could  not  be  said  that  she  wna  guilty  of  contributory  negligence  as  matter 
of  law; 

That  she  was  only  bound  to  exercise  due  care  under  tJie  circumstances,  and  that, 
if  she  did  exercise  such  care,  the  fact  that  she  placed  herself  in  a  position  of 
danger  would  not  prevent  her  from  recovering; 

That  while  previous  knowledge  by  a  party  injured  of  a  dangerous  situation,  or 
impending  danger,  from  which  a  person  of  ordinary  intelligence  and  prudence 
might  reasonably  apprehend  injuiy,  generally  imposes  upon  him  the  duty  of 
exercising  greater  care  and  caution  in  approaching  it,  yet  the  degree  of  care 
which  should  be  required  of  such  a  pcnaon  involves  a  question  of  fact  to  be 
determined  by  the  jury. 

Bemble,  that  the  request  was  open  to  the  further  Criticism  that  the  plaintiff  might 
have  put  herself  in  a  position  of  danger  and  yet  not  have  contributed  thereby 
to  the  accident. 

Where,  on  the  trial  of  an  action  for  personal  injuries,  a  physician,  who  knew  the 
phiiutiff  prior  to  the  accident  and  had  had  frequent  opportunity  to  observe 
her,  tesufies  that  he  had  noticed  that  she  was  active  and  capable  of  much 
work,  and  that  when  called  to  attend  her  a  few  days  after  the  accident  he 
found  her  suffering  from  a  contusion  of  the  left  shoulder  and  swelling  thereon, 
cprnplnining  of  pain,  the  arm  discolored  as  if  from  hemorrhage  and  the  tissues 
having  a  bruised  appearance,  and  that  the  ailment  was  not  bursitis,  it  cannot 
be  said  that  the  physician  gave  no  evidence  for  the  jury  to  consider  as  to 
whether  he  traced  the  injury  to  the  accident,  simply  because  he  was  not  asked 
and  consequently  did  not  explicitly  testify  whether  such  injury,  in  his  opinion, 
did  result  or  could  have  resulted,  fix)m  the  accident. 
lAiPP.  DiT  — Vol.  CL        5 
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Appeal  by  the  defendant,  the  Yonkers  Railroad  Company,  from 
a  judgment  of  the  City  Court  of  Yonkers  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  said  court  on  the  2d  day  of 
February,  1904,  upon  the  verdict  of  a  jury  for  $500,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  11th  day  of  February, 
1904.  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes.  * 

jF.  Angela  Gaynor  \Bayard  H,  Ames  and  Henry  A.  Bohhison 
with  him  on  the  brief],  for  the  appellant. 

John  F.  Brennan,  f6r  the  respondent. 

Jenks,  J. : 

The  action  is  for  negligence.  The  plaintiff  complains  that  while 
she  as  a  passenger  on  the  defendant's  electric  street  railroad  was 
seeking  to  alight  from  its  car  slie  was  thrown  therefrom  to  the 
ground  by  the  starting  of  the  car.  The  defendant  bases  its  appeal 
upon  two  rulings  of  the  court  upon  its  requests  for  charges  to  the ' 
jury.  The  first  error  assigned  is  the  refusal  to  charge  :  "  If  the 
plaintiff  knew  at  the  time  the  bell  was  rung  that  the  car  was  to 
start,  and  she  was  at  that  time  in  a  position  of  safety  and  thereafter 
put  herself  in  a  position  of  danger,  she  contributed  to  the  accident 
and  cannot  recover."  The  learned  court  responded  :  "  I  decline  to 
charge  that.  The  testimony  given  here  to-day  does  not  present  any 
such  case."  I  am  not  impressed  with  the  argument  of  the  learned 
counsel  for  the  appellant  based  upon  the  testimony  of  any  of  its 
witnesses  as  to  this  aspect  of  the  case,  save  that  of  its  witness  Wal- 
dron.  Waldron  doe§  give  evidence  permitting  the  inference  that 
the  plaintiff  made  a  step  in  her  act  of  alighting  after  the  starting 
bell  was  rung.  But  in  any  event  the  defendant  was  not  right  in 
this  request,  because  it  charges  the  plaintiff  with  contributory  negli- 
gence if  she  put  herself  in  a  position  of  danger,  and  thereby  holds 
her  to  an  obligation  not  imposed  by  the  law.  She  was  but  bound 
to  exercise  due  care  under  the  circumstances.  If  exercising  such 
care  she  still  put  herself  in  a  position  of  danger,  she  was  not  thereby 
precluded  from  recovery,  forasmuch  as  a  person  who  e&ercises  due 
care  cannot  be  negligent.  In  Painter  v.  Dear'mg  (93  N.  Y.  7, 10) 
the  court  say  :  "  While  previous  knowledge  by  a  party  injured  of  a 
dangerous  situation,  or  impending  danger,  from  which  a  person  of 
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ordinary  intelligence  and  prudence  might  reasonably  apprehend 
iujnry,  generally  imposes  upon  him  the  duty  of  ejcercising  greater 
cai-e  and  caution  in  approaching  it,  yet  the  degree  of  care  which 
should  be  required  of  sucli  a  person  has  uniformly  been  held  in  this 
State  to  be  a  question  of  fact  to  be  determined  by  tlie  jury.  (Bos- 
9ett  V.  Fish,  75  N.  Y.  304 ;  Weed  v.  Village  of  Ballston  Spa,  76 
id.  329 ;  Niven  v.  City  of  Bocheater,-  Id.  619 ;  Lanigan  v.  i\r.  Y. 
Gas  Light  Co.,  71  id.  29.)"  Finch,  J.,  in  Iloag  v.  N.  T.  C.  <k 
U.  B,  B,  B.  Co.  (Ill  N.  Y.  199,  203)  well  says:  "The  degree  of 
care  to  be  exercised  varies  with  circumstances  and  emergencies," 
but  it  is  not  the  law  that  one  who  puts  himself  in  a  position  of  dan- 
ger—  who  takes  a  risk  —  is  thereby  absolutely  chargeable  with  neg- 
ligence. (See  Bexter  v.  Starin,  73  N.  Y.  601 ;  FiUr  v.  New  York 
Central  BaUroad  Co.,  49  id.  47;  Lanigwn  v.  N.  Y.  Gas  Light 
Co.,  71  id.  29.;  Greany  v.  Long  Island  BaUroad  Co.,  101  id.  419  ; 
Glayards  v.  Dethick,  12  Q.  B.  439 ;  Penny  v.  Bochester  Bailway 
Co.,  154  N.  Y.  770 ;  Hefeman  v.  Barber's  Son,  36  App.  Div.  163 ; 
MinshuU  V.  Washburn,  89  id.  633 ;  Thomp.  Neg.  [2d  ed.]  §  86 ; 
S.  &  R.  Neg.  [5th  ed.]  §  87.)  The  request  is  open,  perhapc,  to  the 
further  criticism  that  the  plaintiff  may  have  put  herself  in  a  posi- 
tion of  danger,  and  yet  not  have  contributed  thereby  to  the  accident. 
The  second  error  assigned  is  the  refusal  of  the  court  to  charge 
"  that  there  is  no  evidence  in  this  case  tq  connect  the  lump,  or  bur- 
sitis, or  whatever  it  is  on  the  left  shoulder,  with  the  accident."  The 
court  responded :  "  Dr.  Mooney  says  one  thing  and  Dr.  Foy  says 
another.  My  recollection  is  that  the  lump  on  the  left  shoulder  was 
traced  by  Dr.  Mooney  to  this  accident,  but  I  will  leave  that  to  the 
recollection  of  the  jury."  The  learned  counsel  for  the  defendant 
thereupon  excepted  to  the  refusal  to  charge  as  requested  and 
also  to  the  modification  made.  This  exception  presents  two 
features.  First,  whether  there  is  any  evidence  to  connect  this 
particular  injury  with  the  accident,  and,  second,  as  to  the  comment 
of  the  court  upon  Dr.  Mooney's  testimony  and  its  disposition  thereof. 
The  plaintiff  testifies  that  she  was  thrown  from  the  car  onto  the 
asphalt  pavement ;  that  she  was  injured  on  her  left  arm,  and  that 
the  fall  hurt  her  left  shoulder  and  that  a  large  lump  first  appeared 
there  after  the  accident.  Dr.  Mooney,  who  was  called  in,  and  who 
in  one  place  testifies  that  he  thinks  he  attended  on  the  morning 
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after  the  accident,  says  tliat  he  found  her  suffering,  among  other 
aUments^  from  a  eoatuskMi  o£  the  left  skoiiLder  and  comphiiniii^  of 
math  jw^  He  fmmi  a  great  swelling  oa  tii«  leeft  sboulder  arer 
the  joint  The  arm  was  awoUen  and  pufEed  tip^  and  lAiere  was  dis- 
coloration indicative  of  a  hemorrhage  under  the  siiin.  He  saw  a 
contusion  on  the  left  shoulder,  and  the  tissues  looked  as  if  they  had 
been  bruised.  He  testifies  that  there  is  no  bursitis.  1  think  it 
cannot  be  said  tliat  there  is  no  evidence  to  connect  this  injury  with 
the  accident.  The  question  is  also  presented  if  tlie  court  was  justi- 
fied in  leaving  to  the  jury  the  question  whether  Dr.  Mooney  traced 
the  injury  on  tlie  left  shoulder  to  the  accident,  or,  in  other  words, 
was  there  no  testimony  from  Dr.  Mooney  that  could  be  considered 
as  tmcing  the  injury  to  the  accident  i  (See  Weidinge^*  v.  Third 
Avenue  R,  R.  Co.^  40  App.  Div.  197 ;  McAUtster  v.  Fergusofij  50 
id.  529.)  I  have  already  detailed  a  part  of  Dr.  Mooney's  testimony. 
1  may  add  that  he  testified  that  he  knew  the  plaintiff  before  the 
accident  from  living  in  a  flat  house  where  she  worked  taking  care 
of  the  rooms  of  a  bachelor  and  furnishing  meals  to  another  inmate 
and  taking  care  of  the  apartment.  He  testifies  that  he  had  noticed 
blether  she  had  full  motion  of  her  left  arm,  and  that  he  thought 
ber  a  smart  woman  who  did  a  great  deal  of  work,  but  he  goes  no 
farther  in  this  respect.  He  also  testifies  that  after  the  accident  her 
arm  has  become  restricted,  that  she 'lias  not  the  normal  use  thereof, 
and  that  she  employed  a  helper.  It  is  true  he  does  not  testify  in  so 
many  word's  tliat  the  injury  to-  the  arm  was  the  direct  consequence 
-ot  the  fall,  but  it  does  not  appear  that  he  was  aaked  that  questiocL 
I  think,  howemer,  that  when  a  physician,  wiio  has  known,  his  patient 
before  the  accident,  with  frequent  opportunity  to  observe  her,  tes- 
tifies that  before  he  was  called  in  be  noticed  that  she  was  active 
and  capable  of  moeh  work,  and  that  when  called  ia  hefoimd  her 
suffering  from  a  contusion  of  the  left  shoulder  and  a  great  swell- 
ing thereon,  complaining  of  pain^  the  arm  discolored  as  if  from 
hemorrhage,  tiie  tissues  hanng  a  bruised  appearance,,  and  that  the 
ailment  is  not  bursitis,  he  cannot  be  said  to  have  given  no  testi- 
mony for  a  jury  to  consider  as  to  whether  he  traced  that  injury 
to  a  severe  fall  but  a  day,  or  at  most  a  few  day&y  before,  becaufie 
lie  was  not  asked  and  did  not  testify  whether  such  injury,  in  his 
opinion,  did  result,  or  could  have  resulted,  from  the  aceident 
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Tlie  learned  counsel  for  tlie  appellant  makes  much  of  a  statement 
of  the  witness  on  cross-examniation,  "  If  tlie  lady  fell  off  the  car 
on  her  right  side,  I  do  not  know  how  she  could  get  a  contusion  oa 
the  left  shoulder.  That's  something  I  don't  understand."  The 
doctor  was  not  an  eye-witness  to  the  accident,  and,  therefore,  thia 
statement  is  based  upon  a  supposition.  But  the  evidence  did  not 
conclusively  establisli  that  the  plaintiff  fell  on  her  right  side.  Slie 
says  that  when  she  fell  she  hurt  her  neck,  her  arm,  her  head,  lier 
shoulder  and  her  right  side  and  her  left  shoulder.  On  cross-exami^ 
nation  she  was  asked :  "  Q.  When  you  fell,  how  did  you  fall  ?  A.  I 
couldn't  tell  you."  The  record  in  narrative  form  then  reads :  "  I 
know  I  was  thrown  down  and  hurt.  It  seems  I  fell  over  this  way  ;. 
I  was  covered  with  dirt  from  my  head  clean  down  to  my  feet.  My 
right  side  struck  the  ground."  The  witness  Skiff,  who  alighted 
from  tlie  eai*  at  tlie  same  time,  and  who  caught  his  wife  as  she  left 
the  step,  testifies :  "  The  lady  behind  her  (i.  <3.,  tlie  plaintiff)  fell  oflE 
full  length  on  lier  faoe."  I  think  that  the  jury  wer6  not  bound  to 
infer  that  the  plaintiff  Jell  off  on  lier  right  side.  It  may  be  noted 
that  this  statement  of  Dr.  Mooney  permits  the  inference  tliat  in  his 
opinion  the  injm'y  to  tlie  left  shoulder  could  have  been  caused  by 
the  accident  if  ahe  did  not  fall  on  her  right  side, 

I  think  that  the  judgment  and  order  should  be  affirmed,  with 
costs. 

Present — IIirschberg,  P.  J.,  Woodward,  Jenks  and  Hooker,  J  J. 

Judgment  and  order  of  the  City  Court  of  Yonkers  unanimously 
affirmed,  with  costs. 


Frederick  L.  McAfee,  Respondent,  v.  Charles  B.  Dix,  Doing 
Business  under  the  Firm  Name  and  Style  of  McKay  &  Dix, 
Appellant. 

A  eharge,  on  ihe  wJtok,  correct,  austained— effect  of  the  (uc^tance  qf  tnerehandim 
iTtferior  to  tftat  contracted  for  — failure  to  renew  a  motion  for  a  noneuit  at  the 
eUme  of  the  emdenoe  —  toheri  interest  may  be  added  by  the  court  to  a  verdict. 

If  a  charge  to  a  jury,  Gongidered  as  a  whole,  coQveys  to  the  jury  the  correct  rnle 
of  law  governing  the  case,  the  judgment  entered  upon  the  verdict  of  the 
jury  will  not  be  reversed,  although  detached  sentences  in  such  charge  are 
erroneous. 
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Where  the  vendee  in  a  contract  for  the  sale  of  a  quantity  of  iron  of  a  specified 
quality  accepts  a  quantity  of  iron  delivered  by  the  vendor  under  the  contract, 
the  latter  is  entitled  to  recover  the  contract  price  for  the  quantity  of  iron  so 
shipped  and  accepted,  notwithstanding  that  such  iron  was  of  a  quality  inferior 
to  that  required  by  the  contract. 

QtuBre,  as  to  the  effect  of  the  failure  of  the  defendant,  in  an  action  on  trial  before 
a  jury,  to  renew  at  the  close  of  all  the  evidence  a  motion  to  dismiss  the  com- 
plaint made  by  him  at  the  close  of  the  plaintiff's  evidence. 

Where  the  complaint  in  an  action  brought  to  recover  the  contract  price  of  goods 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  demands  interest,  and  the 
court,  without  exception  on  the  part  of  the  defendant,  correctly  charges  the 
jury  that  the  plaintiff  was  entitled  to  interest  in  the  event  of  a  favorable  verdict 
if  the  jury  render  a  verdict  in  favor  of  the  plaintiff  for  the  contract  price  of 
the  goods  without  referring  to  the  subject  of  interest,  the  court  has  power  to 
add  interest  to  the  amount  of  the  verdict. 

Appeal  by  the  defendant,  Charles  B.  Dix,  doing  business  under 
the  firm  name  and  style  of  McKay  &  Dix,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  tiie  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  11th  day  of  December,  1903, 
upon  the  verdict  of  a  jury,  such  verdict  having  been  amended  by  an 
order  entered  in  said  clerk's  office  on  the  9th  day  of  December, 
1903,  also  from  an  order  granted  the  11th  day  of  December,  1903, 
and  entered  in  said  clerk's  office,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes,  and  also  from  the  said  order 
amending  the  verdict  of  the  jury. 

Robert  Benedict  \Edward  G.  Benedict  with  him  on  the  brief], 
for  the  appellant. 

Herbert  Noble^  for  the  respondent. 

Jenks,  J. : 

On  January  11,  1900,  Fisher  and  the  defendant  made  an  agree- 
ment in  writing  whereby  Fisher  was  to  sell  and  deliver  to  the 
defendant  iron  of  certain  qualities  at  certain  prices,  as  required  by 
specifications  of  the  defendant.  This  action  is  to  recover  a  price 
named  in  the  contract  for  one  shipment  of  32,537  pounds  deliv- 
ered to  the  defendant  on  or  about  April  12, 1900,  and  used  by  him, 
less  3,079  pounds  returned  in  July,  1900.  The  defendant  answei-s 
that  this  iron  was  rejected  by  liim  as  not  up  to  the  standard  of  the 
contract ;  that  Fisher  acquiesced  in  such  rejection  and  promised  to 
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replace  the  shipment,  bnt  did  not;  and  also  that  it  was  subse- 
quently  agreed  between  them  that  the  defendant  should  use  such 
part  of  the  sliipment  as  he  wished  and  return  the  remainder,  and 
that  the  defendant  should  pay  only  the  reasonable  worth  of  the  iron 
used ;  also  that  defendant  thereafter  used  29,458  pounds  and  returned 
3,079  pounds,  and  that  the  reasonable  value  of  the  part  used  was 
$476.59,  which  the  defendant  had  offered  and  was  willing  to  pay. 
The  jury  returned  a  verdict  for  the  contract  price  and  the  defend- 
ant appeals. 

The  appellant  relies  upon  only  two  errors,  disavowing  any  attack 
upcn  the  rulings  admitting  or  rejecting  testimony  or  upon  the 
charge  as  to  the  burden  of  proof,  or  upon  tlie  respondent's  conten- 
tion as  to  the  effect  of  defendant's  omission  to  renew  the  motion 
for  dismissal  at  the  close  of  the  case.  Firsts  it  is  contended  that 
there  was  error  in  this  instruction  to  the  jury  :,  "The  question  for 
you  to  decide  between  these  two  sets  of  witnesses  is,  was  this  iron 
what  the  contract  called  for?  If  it  was,  then  the  defendant  must 
pay  what  the  price  stated  in  this  contract  is."  The  learned  and 
able  counsel  for  the  appellant  says  that  this  instruction  was  prop- 
erly excepted  to,  but  he  fails  to  refer  to  any  specific  exception 
and  I  cannot  find  one.  On  the  contrary,  I  read  in  the  colloquial 
part  of  the  charge  that  the  counsel  said :  "  Then  your  Honor  did 
say  this,  in  which  I  think  you  left  out  something.  You  said  if  the 
iron  was  ordered  and  if  the  defendant  received  it  and  kept  it  he 
was  bound  to  pay  the  price  agreed  upon.  The  Court :  If  it  were 
equal  to  the  contract.  Mr.  Benedict :  Your  Honor  left  that  out 
when  you  first  said  it.  The  Court:  I  think  I  said  it  again  and 
again  4f  the  iron  was  the  same.'  The  jury  understood  me  as 
meaning  that,  if  the  goods  were  as  called  for  in  the  contract." 
There  was  neither  exception  nor  objection  taken  to  this  state- 
ment. Nevertheless  I  will  consider  the  instruction.  The  court 
had  first  discussed  the  testimony  as  to  the  quality  of  the  iron  deliv- 
ered in  comparison  with  that  ordered.  The  instruction  is  suscepti- 
ble of  the  construction  that  if  the  jury  decided  that  the  iron  was  of 
a  quality  called  for  by  the  contract  the  defendant  must  pay  the 
price  named  in  the  contract  for  sucli  iron.  But  this  did  not  neces- 
sarily follow.  For  the  defendant  contended  that  he  had  rejected 
the  iron  under  the  contract;  that  Fisher  had  accepted  that  rejection 
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Hnd  that  thereupon  they  inftde  a  Beperate  Tigreement  or  at  least  « 
modiiicatioTi  of  the  contract  to  the  effect  that  the  defendant 
should  1180  so  much  of  the  iron  as  he  wished  and  should  pay  but  the 
reasonable  price  for  it.  Assume  that  the  jury  should  find  that  the 
defendant's  version  was  true.  He  was  not  bound  in  such  event  to 
pay  the  price  named  in  the  contract  for  iron  of  tliis  quality,  but 
only  the  reasonable  price  therefor.  The  price  named  in  the  contract 
for  such  iron  may  have  been  far  different  from  the  reasonable  price. 
If  the  two  prices  were  identical  then  the  instruction  could  not  be 
criticised,  but  it  would  escape  simply  through  the  coincidence.  The 
rule  is,  however,  that  if  the  charge  as  a  whole  conveyed  to  the  jury 
the  correct  rule  of  law  on  a  given  question  tlie  judgment  will  not  be 
reversed,  although  detached  sentences  may  be  errcmeous.  (  CdldtoeU  v. 
New  Jersey  Steatnhoat  Co.^  47  N.  Y.  282 ;  People  v.  McCaUam^ 
103  id.  587;  HickenhoUoinv.D.,  Z.  db  W.  R.  R,  Co.,  122  id.  91.) 
Despite  this  expression,  did  the  charge  as  a  whole  convey  to  tlie 
jury  the  rule  that  the  defendant  was  only  bound  to  pay  the  con- 
tract price  if  he  accepted  the  iron  under  that  contract  ?  The  court 
proceeded  to  state  clearly  and  accurately  the  two  contentions,  and 
then  charged  as  follows :  "  He  (^.  ^.,  the  plaintiff)  says  that  the  evi- 
dence, both  oral  and  documentary,  all  tends  to  show  that  this 
original  contract  was  never  qualified.  If  it  was  not  qualified  or 
altered,  then  the  defendant  must  pay  the  contract  price.  If  the 
goods  did  not  come  up  to  the  requirements  of  the  contract,  and 
were  delivered  to  the  defendant,  the  defendant  was  justified  in 
refusing  to  receive  them,  and  could  have  stopped  there  and  not  paid 
anything.  Tlie  fact  that  heaised  the  goods  after  saying  they  were 
not  up  to  the  contract,  and  used  them  with  the  acquiescence  of  the 
plaintiff,  agreeing  that  a  new  price  should  be  established,  does  not 
bind  the  defendant  to  pay  the  contract  price."  And  again,  after 
the  court  had  stated  the  two  theories,  and  that  the  vei-sion  of  the 
plaintiff  was  that  the  evidence,  both  oral  and  documentai'y,  all  tends 
to  show  that  the  original  contract  was  never  qualified,  and  that  if 
not,  then  the  defendant  must  pay  the  contract  price,  the  court 
finally  charged  :  "  There  is  but  one  question  in  the  case.  *  *  * 
If  the  plaintiff  is  entitled  to  recover  on  his  theory,  he  is  entitled  to 
$810.53  with  interest,  which  will  be  agreed  upon.  If  he  is  not 
entitled  to  recover  tlie  contract  prioe,  lie  is  entitled  to  recover  for 
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32,500  pounds  of  iron  less  3,098  pounds  "which  were  r^ttrrned,  sit 
whatever  the  market  price  of  the  iron  was  in  the  locality  wliere 
it  was  used  and  at  the  time  of  its  use."  I  tliink  in  view  of  the 
entire  charge,  and  in  the  absence  of  any  specific  exception  or 
request,  tlie  error  of  the  earher  instruction  is  not  capital.  1  may 
>add  that  th^e  was  a  possibiHty  of  prejudice  to  the  plaintiff  in  the 
instmction.  Assume  that  the  jury  had  accepted  the  latter's  version 
that  the  iron  was  delivered  tlirough  an  order  under  the  conti^act,  and 
finally  was  accepted  by  the  defendant  as  delivered  under  that  order, 
yet  the  jury  might  have  thought  that  the  plaintiff  could  not  recover 
the  contract  price  for  this  iron,  although  it  was  ordered  to  be  of  a 
certain  quality  and  shipped  to  meet  that  order  and  accepted  there- 
under,  unless  in  point  of  fact  the  plaintiff  now  established  that  the 
iron  was  of  that  quaKty.  This  is  not  the  law.  {Brown  v.  Foster^ 
108  N.  Y.  387.) 

But  the  point  of  the  appellant's  contention  is  different.  He 
insists  that  the  court  by  this  instruction  permitted  tlie  jury  to 
award  the  price  of  the  contract  for  iron  of  a  quality  inferior 
to  that  required  by  the  specifications  of  the  contract.  If,  however, 
the  jury  found  that  the  plaintiff  delivered  this  iron  ordered  under 
the  contract,  and  the  defendant  finally  accepted  it  under  the  con- 
tract, the  plaintiff  was  entitled  to  the  contract  price  for  iron  of  tlie 
kind  which  tl)e  defendant  ordered  and  which  the  plaintiff  shipped 
to  fill  that  order,  irrespective  of  its  actual  inferiority.  {Brown  v. 
Foster^  supra.)  But  the  appellant's  contention  is  based  upon  the 
proposition  that  his  contention  that  this  iron  was  rejected  under  the 
contract,  that  such  rejection  was  accepted  by  Eisher,  that  a  second 
list  was  sent  to  Fisher  to  replace  the  iron  thus  condemned,  and  (if  I 
do  not  mistake,  notwithstanding  an  allegation  in  tlie  answer)  that  it 
was  replaced,  is  undisputed.  He  insists  that  thereupon  the  order 
Tinder  tlie  contract  was  fulfilled  without  regard  to  this  shipment, 
and  that  thereafter  tlie  court  could  not  permit  tlie  jury  to  assess  tlie 
value  of  this  inferior  iron  at  the  contract  price.  The  proposition 
of  the  defendant  necessarily  is  that  in  view  of  the  alleged  "  undis- 
puted "  proof  the  court  was  not  justified  in  submitting  the  question 
of  a  recovery  of  the  contract  price  to  tlie  jury.  Though  perhaps  I 
mi^fat  rest  by  pointing  out  that  the  defendant  after  all  the  evidence 
^fvas  in  did  not  renew  his  motion  to  dismiss  {Hopkins  v.  Clark^  158 
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N.  Y.  299),  I  will  consider  the  question.  I  cannot  in  the  compass 
of  this  opinion  state  all  of  the  evidence,  but  must  confine  the  dis- 
cussion to  the  parts  relied  upon  by  the  appellant  as  shown  by  his 
points,  and  to  the  parts  adduced  by  the  defendant  which  are  more 
directly  germane  thereto.  The  defendant  wrote  to  Fisher  that  this 
shipment  was  "  trash,"  unfit  for  use,  and  requested  a  replacement. 
Thereafter  he  and  Fisher  discussed  the  question  over  the  telephone, 
on  or  about  May  twenty-fifth.  And  on  May  twenty-fifth  a  letter 
was  written  under  the  defendant's  name,  which  read :  "  Enclosed 
find  list  of  rigging  iron  which  we  require  of  best  double  rfd.  If  you 
cannot  get  this  iron  to  us  within  one  week,  let  us  know  at  once,  and 
we  will  order  from  elsewhere.  This  is  to  replace  the  iron  you  have 
already  sent  us,  which  has  been  condemned."  Fisher  wrote  a  letter 
acknowledging  this  letter,  in  which  he  stated  :  "  I  will  have  the  iron 
shipped  as  yon  suggest,"  and  then  wrote  of  other  business.  There 
is  evidence  that  Fisher  continually  asserted  his  desire  to  satisfy  the 
defendant.  It  was  beyond  dispute  that  w^hen  the  defendant  renewed 
his  complaint  over  the  telephone  Fisher  asked  him  to  try  to  use  what 
he  could,  and  offered  to  retake  the  remainder. 

On  the  other  hand,  there  is  evidence  that  Fisher,  while  asserting 
his  desire  to  fulfill  his  contract  to  the  satisfaction  of  the  defendant, 
maintained  that  tiie  iron  would  be  *'  all  right,"  that  some  defects 
were  natural  in  a  large  shipment  and  that  both  defendant's  super- 
intendent and  blacksmitli  had  told  him  that  the  rolled  iron  —  two- 
thirds  of  the  shipment —  was  of  proper  quality  and  some  of  the  rest 
likewise.  Although  Fisher  admits  that  in  the  conversation  over  the 
telephone  the  defendant  complained  and  that  he  finally  requested 
the  defendant  to  try  to  use  the  iron  and  to  return  the  remainder,  he 
denies  that  either  then  or  at  any  time  was  the  question  of  the  price 
thereof  even  discussed.  Fisher  testifies  also  that  sometime  there- 
after the  defendant  told  him  that  he  had  used  all  of  the  iron  save 
about  4,000  pounds  which  he  wished  him  to  take  back  and  that  he 
agreed  to  do  so.  It  appears  that  the  letter  of  May  twenty -fifth  was 
written  by  the  defendant's  superintendent,  Eaton,  who  gave  as  his 
reason  for  the  statement  regarding  replacement  therein,  "  because 
we  required  the  iron  to  go  on  with  the  work,"  and  who  also  testified 
that  he  did  not  remember  whether  the  defendant  told  him  of  the 
telephonic  conversation,  or  whether  he  said  anything  about  the  iron 
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€ave  in  a  general  way.  A  large  quantity  of  iron  appears  to  have 
been  furnished  in  answer  to  this  order  of  May  twenty-fifth.  But 
the  defendant  stated  on  cross-examination  tliat  if  he  had  mentioned 
the  kind  of  iron,  they  would  have  specified  the  same  sizes,  and  if 
they  specified  sizes  different  from  the  original  order,  the  order  of 
May  twenty-fif til  was  not  for  replacement.  Thereafter  Fisher  testi- 
fied that  the  order  was  entirely  diflferent,  and  referred  to  the  copy 
of  the  invoice  which  he  liad  sent  to  tlie  defendant  and  which  was 
read  in  evidence.  The  defendant  also  stated  on  cross-examination 
that  he  only  received  *' a  driblet,"  not  more  than  2,000  pounds,  to 
replace  the  iron  objected  to,  and  that  he  would  not  term  31,000 
pounds  a  driblet.  Fisher  thereupon  testified  that  the  order  was 
31,000  pounds,  and  that  the  said  invoice  in  evidence  related  to  that 
order.  Eaton  testifies  that  they  were  receiving  iron  from  Fisher  all 
through  the  summer.  1  tliink  that  the  jury  could  have  concluded 
that  although  the  defendant  did  object  to  the  Iron,  and  did  announce 
his  rejection  to  Fisher,  with  a  request  that  he  replace  it,  and  that 
Fisher  sought  to  satisfy  the  defendent  even  to  the  extent  of  yielding 
in  full  to  his  demand,  yet  that  Fisher  finally  persuaded  the  defend- 
ant t^  use  the  iron,  offering  to  take  back  what  was  not  used,  that 
Fisher  did  not  agree  to  modify  the  price,  and  that  the  retention  and 
use  of  the  iron  by  the  defendant  was  a  final  practical  acceptance 
thereof.  But  1  am  not  called  upon  on  this  appeal  to  pass  upon  the 
correctness  of  the  conclusion  of  the  jury,  or  to  test  it  with  the  crite- 
rion of  my  own  verdict  if  I  had  sat  upon  the  jury,  but  whether  the 
court  was  warranted  in  submitting  the  question  of  the  right  of  the 
plaintiff  to  recover  the  contract  price.  I  cannot  say  that  the  court 
was  not. 

Second.  Without  notice  to  the  defendant,  the  plaintiff  entered 
judgment  for $810.53,  with  costs,  and  $171.40  interest;  $810.53  was 
the  contract  price.  Thereafter  the  defendant,  asserting  the  absence 
of  notice,  and  his  understanding  that  the  entry  of  judgment  was 
stayed,  moved  to  set  aside  the  judgment  or  to  reduce  it  by  a  deduc- 
tion of  the  interest,  on  the  ground  that  the  verdict  did  not  afford  it. 
At  the  hearing  the  counsel  read  his  affidavit  that  one  of  the  jury- 
men had  told  him  that  the  verdict  was  a  compromise,  and  that  the 
interest  was  intentionally  excluded.  The  plaintiff  relied  upon  the 
charge  of  the  court.     The  clerk's  minutes  of  October  21, 1903,  show, 
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"The  jnry  come  into  coart  and  Bay  tlmt  they  find  a  verdict  for  the 
plaintiff  for  $810.53."  The  court  denied  the  uaotion,  and  the  min- 
utes now  contain  this  addition  :  "  (Mem.  Oct.  29,  1903.  The  inter- 
est should  be  added  to  the  findings  of  the  jury,  because  the  Court  in 
its  charge  to  the  jury  said  that  the  uiterest  would  be  agreed  upon, 
as  110  objection  was  made  to  this  at  the  time,  it  must  be  taken  as 
accepted  by  counsel  for  each  party.) "  The  charge  of  the  court, 
which  is  referred  to  in  the  amendment  to  the  minutes,  is  as  follows : 
"If  the  plaintiff  is  entitled  to  recover  on  his  theory,  he  is  entitled 
to  $810.53,  with  interest,  which  will  be  agreed  upon."  I  would  not 
interpret  the  statement  "  which  will  be  agreed  upon  "  to  mean  that 
the  parties  would  agree  that  interest  must  follow  the  verdict,  but 
only  that  the  amount  of  the  interest  would  be  agreed  upon  —  that 
there  would  be  no  dispute  over  the  computation.  True,  it  might  be 
argued  therefrom  tliat  when  the  court  stated  that  interest  would  be 
agreed  upon,  and  defendant  stood  mute,  this  was  some  indicatioa 
of  acquiesoenee  that  interest  might  be  awarded  with  the  contract 
price.  Certainly  the  memorandum  of  the  court's  decision  of  the 
motion,  "  I  am  of  the  opinion  that  interest  should  be  included  in 
the  judgment,"  does  not  indicate  that  the  decision  was  based  upon 
that  statement  and  the  failure  of  objection  or  protest  thereto.  It 
also  appears,  when  the  learned  counsel  for  the  plaintiff  asked  for  an 
instruction  as  to  the  verdict,  he  said  tliat  under  certain  circumstances 
the  jury  ^*  should  find  "  a  verdict  for  the  plaintiff  for  $810.53,  with 
interest ;  to  which  the  court  replied,  "  Of  course." 

But  interest  was  incident  to  the  award  of  the  contract  price. 
{Dana  v.  Fiedler^  12  N.  Y.  40;  DeLavaUette  v.  Wetidt^  75  id. 
5i9;  Peetsch  v.  Quiivii^  7  Misc.  Rep.  6,  and  authorities  cited.)  In 
Martin  v.  Silliman  (53  N.  Y.  615)  the  court  held  that  if  tlie  plain- 
tiff was  entitled  to  a  sum  liquidated  and  certain,  he  had  the  right  to 
the  interest  thereon  ;  and  the  fact  that  the  jury  arbitrarily  reduced 
his  claiTu  to  the  amount  of  the  verdict  did  not,  eitlier  in  law  or  in 
equity,  affect  his  right  to  intei'est  upon  tlie  amount  actually  recovered. 
•  The  practice  in  the  case  at  bar  was  upheld  in  Lowenatein  v.  Latn- 
hard^  Aijres  <&  Co,  (2  App.  Div.  610),  the  court  saying  tliat  "the 
sole  question  for  us  to  determine,  therefore,  is  whether  or  not  the 
court  on  the  trial  distinctly  held  as  a  matter  of  law  that  the  plain- 
tiff was  entitled  to  recover  the  amount  of  the  damage  and  interest 
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if  the  jiir}'  found  in  favor  of  the  plaintiflF  upon  the  facts."  It  is 
true  that  the  court  say  that  they  must  assume  that  the  jury  returned 
the  incorrect  amount  by  mistake,  but  L  do  not  see  that  such  state- 
laeat  ii&cts  the  prinerple,  so  tliat  the  power  of  the  couFt*  ifi  Umited 
ti>  action  only  when  it  is  assumed  or  it  appeal's  that  the  jury  made  a 
mistake,  provided  the  principle  is  that  the  plaintiff  was  entitled  in 
law  and  in  equity  to  the  interest  as  a  necessary  incident  of  such 
recovery.  Interest  was  demanded  in  the  complaint.  The  court 
rightly  declared  (and,  indeed,  there  was  no  exception)  that  interest 
was  the  plaintiff's  due  in  event  of  such  a  verdict.  The  jury  gave 
that  verdict,  and  yet  for  some  reason  ignored  the  law  as  to  a  matter 
where  it  had  neither  discretion  nor,  the  rate  and  period  being  cer- 
tain, latitude  for  calculation.  It  seems  atcurd  that  the  court  is 
powerless  to  correct  the  judgment  so  as  to  award  that  sum  which 
legally  belongs  to  him  who  has  gained  the  verdict,  but  that  it  must 
recognize  this  erroneous  omission  or  commission  of  the  jury  by 
depriving  tlie  successful  suitor  either  of  the  benefit  of  the  trial  or 
by  mulctuig  him  of  a  part  of  his  rightful  judgment. 
The  judgment  and  orders  should  be  affirmed,  with  costs. 

HiRscHBEKG,  P.  J.,  WooDWAJiD  aud  HooKEE,  J  J.,  concurrcd. 

Judgment  and  orders  affirmed,  with  costs. 


Charles  F.  Allcot,  Appellant,  v,  Henby  P.  Kirkham  and  Gbobob 
K.  KiBKHAM,  Hespondents. 

2fis^gene$ — injury  from  (he  act  fffckntneompsUntfeUaw-tiDorkman,  after  complaint 
of  fids  incompetent  to  the  foreman  —  proof  of  specific  acte  ofintompeteney  mv$t  be 
ihown — wJuil  eetabliehes  t/ieir  existence — continuance  of  t fie  work,  wlien  not  an 
assumption  of  the  risk. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plantiff  while  a  carpenter  in  the  employ  of  the  defendants, it  appeared  that  the 
defendants'  foroman  sent  the  plaintiff  on  a  steamship  to  build  a  temporary 
structure;  that  on  the  day  previous  to  the  accident,  the  plaintiff  had  com- 
plained to  the  foreman  who  engaged  and  discharged  the  workmen  that  a  work- 
man named  Spausta  was  very  careless  and  that  he  then  told  the  foreman  th^t 
he  would  not  work  with  Spausta;  that  when  the  plaintiff  began  to  work  on  the 
day  of  the  accident,  Spausta  was  "following"  him  driving  nails;  that  the 
plaintiff  then  said  to  the  fereraaa  that  he  "did  not  like  to  work  with  this  mazM 
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tbat  be  was  careless  in  his  work,  or  in  driving  nails; "  that  the  foreman  replied,, 
•*  All  right;  you  go  ahead  where  you  arc; "  that  Spausta  was  not  then  work- 
ing in  proximity  to  the  plaintiff  and  that  the  latter  went  to  work  alone 
with  no  one -about  him;  that  about  ten  minutes  later,  upon  hearing  a  noise, 
the  plaintiff  looked  around  and  was  struck  in  the  eye  with  a  nail  which 
Spausta,  who  was  about  three  feet  from  the  plaintiff,  was  attempting  to  drive. 

Evidence  was  given  tending  to  show  that  the  flying  of  a  nail  is  not  usual  unless 
the  workman  driving  it  is  very  careless,  and  also  that  the  nail  was  not  broken. 
The  plaintiff  did  not  require  a  companion  in  his  work,  and  bad  never  worked 
with  Si)austa  as  a  mate. 

Held,  that  it  was  improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  it  was  incumbent  upon  the  plaintiff  to  show  by  proof  of  specific  acts  that 
Spausta  was  incompetent  and  unfit  for  the  work  allotted  to  him,  and  that  this, 
unfituf^ss  was  known  or  should  have  been  known  to  the  defendant^; 

That  it  could  not  bo  said  that  the  plaintiff's  case  was  devoid  of  such  proof,  as 
the  jury  might  properly  infer,  from  the  statements  made  by  the  plaintiff  to  the 
foreman  on  the  day  previous  to  the  accident  and  on  the  day  of  the  accident, 
and  from  the  answer  made  by  the  foreman  to  the  latter  statement,  an  admis- 
sion on  the  part  of  the  defendants  to  the  plaintiff  that  Spausta  was  unfit  for  the 
work,  or  at  least  to  work  near  the  plaintiff. 

That  the  case  presented  a  question  for  the  juxy  as  to  whether  the  plaintiff,  in  the 
exercise  of  due  care  and  prudence,  in  view  of  all  the  circumstances,  had  not 
the  right  to  begin  his  work  and  to  pursue  it  on  the  assumption  that  he  was  not 
to  work  in  proximity  to  Spausta; 

That  if  the  plaintiff,  in  the  exercise  of  such  care  and  prudence,  was  justified  in 
such  assumption,  he  was  not  precluded  from  recovering  by  the  fact  that  the 
injury  was  due  to  Spausta; 

That  under  the  circumstances  it  could  not  be  said,  as  a  matter  of  law,  that,  despite 
the  foreman's  assurance,  the  plaintiff,  with  as  full  knowledge  of  Spausta's 
incompetency  as  had  the  defendants,  by  continuing  to  work  with  Spausta, 
assumed  the  risk  of  working  with  him. 

Appeal  by  tlie  plaintiff,  Charles  F.  Allcot,  from  a  iudgiuent  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Queens  on  the  3d  day  of  March,  1904, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Queens  County  Trial  Term. 

JS.  J.  Heilner^  for  the  appellant. 

George  Gordon  Battle  {Frederick  E,  Fishel  with  him  on  the 
brief],  for  the  respondents. 

Jenks,  J. : 

The  action  is  by  servant  against  master  for  negligence.  The 
court  dismissed  the  complaint  at  the  close  of  the  plaintiff's  case  on 
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the  ground  that  no  negligence  had  been  shown.     I  thhik  tliatthis 
w.is  error. 

The  plaiutiflf,  a  carpenter,  testifies  that  defendants'  foreman  sent 
Lhn  on  a  steamship  to  bnild  temporary  structures.  On  tlie  day 
previous,  the  plaintiif  had  complained  to  the  foreman,  who  engaged 
and  discliarged  the  workmen,  that  defendants'  workman  Spausta 
was  very  careless,  and  he  tlien  said  that  he  would  not  work  with 
Spausta.  On  the  day  of  the  accident,  Spausta  was  on  the  ship 
driving  nails.  The  plaintiflf  began  to  work,  and  Spausta  was 
*•  following  "  him.  The  plaintiff  then  said  to  this  foreman  that  he 
^'did  not  like  to  work  with  this  man ;  that  he  was  careless  in  his 
work,  or  in  driving  nails,"  and  the  foreman  answered :  "All 
right ;  you  go  aliead  where  you  are. "  The  plaintiff  did  not 
require  a  companion,  and  he  had  never  worked  with  Spausta  as  a 
mate.  Spausta  was  not  then  working  in  proximity  to  the  plaintiff, 
but  the  latter  went  to  work  alone,  with  none  about  him.  Ten 
minutes  after,  upon  hearing  a  noise,  the  plaintiff  looked  around  and . 
was  struck  in  the  eye  by  a  flying  nail  which  Spausta,  then  about 
three  feet  distant,  was  attempting  to  drive  into  wood.  There  is 
evidence  that  the  flying  of  a  nail  of  such  a  size  is  not  usual  unless  the 
workman  driving  it  is  very  careless,  and  also  evidence  to  justify 
the  inference  that  the  nail  was  not  broken. 

I  know  the  rule  that  there  must  be  some  proof  that  Spausta  was 
incompetent  and  unfit  for  the  work  allotted  to  him,  and  that  this 
unfitness  was  known  or  should  have  been  known  by  the  defendants 
{Park  V.  iT.  Y.  C.  cfe  //.  i?.  B.  M.  Co.,  155  N.  Y.  215,  219), 
and  that  incompetency  must  be  shown  by  proof  of  specific  acts,  and 
then  that  the  master  knew  or  ought  to  have  known  of  such  incom- 
petency. (Ibid.)  It  is  said  that  the  plaintiff's  case  is  bare  of  such 
proof.  But  I  am  of  opinion  that  a  jury  nught  be  permitted  to 
infer  an  admission  on  the  part  of  the  defendants  to  the  plaintiff  that 
Spausta  was  unfit  for  this  work,  or  at  least  to  work  near  the  plaintiff, 
from  the  statement  of  the  plaintiff  to  the  defendant's  foreman,  who 
had  the  power  of  employment  and  discharge,  that  the  man  "  was  a 
very  careless  worker  "  and  plaintiff  would  not  work  wdth  him,  fol- 
lowed by  the  statement  on  the  day  of  the  accident  "  that  he  was 
careless  in  his  work,  or  in  driving  nails,"  that  plaintiff  "  did  not  like 
to  work  with"  liim,  and  the  answer  of  the  foreman  specifically 
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made  to  the  latter  statement,  "  All  right ;  yon  go  ahead  where  you 
are."  In  considering  the  force  of  this  answer  it  must  ba  borne  in 
mind  that  the  praintiff  testifies  that  kis  work  did  not  require  a  mate, 
tliat  he  liad  never  wevked  with  Spansta^  had  nevermaited  with  him, 
and  that  Spausta  was  not  working  where  "  I  was  when  I  went  to 
work."  These  facts  bear  upon  the  question  whether  the  answer 
wa6  not  an  assurance  that  the  protest  was  heeded  and  that  the  plain- 
tiff might  continue  at  liis  work  nnder  its  present  conditions,  and 
that,  therefore,  Spausta  would  not  be  put  at  work  nearby.  Shear- 
man and  Redfield  on  Negligence  (Vol.  1  [5th  ed.],  §  215)  say  :  "  Nor, 
indeed,  is  any  express  promise  or  assurance  from  the  master  neces- 
sary. It  is  sufficient,  if  the  servant  may  reasonably  infer  that  the 
matter  will  be  attended  to."  In  the  case  cited  by  the  authors  as 
authority  for  this  principle  {Northern  Pacijic  H.  li.  Co,  v.  Baicock, 
154  IT.  S.  190)  tiie  court,  per  White,  J.,  say:  "  The  proof  showed,  or 
tended  to  show,  that  notification  by  the  engineer  to  the  foreman  and 
.master  mechanic  of  the  existence  of  the  defect  was  given  some  ten 
or  twelve  days  before  the  accident,  and  that  at  the  time  there  was 
an  impression  d^eated  in  Munvd's  unind  that  it  was  to  he  reine- 
diedr.  (Italics  are  mine.)  The  threatened  danger  was  the  prox- 
imity of  Spausta,  and  there  is  no  proof  but  that  the  foreman  by  an 
order  to  Spausta,  who  was  nearby  (for  the  plaintiff  says  Spausta 
was  then  following  him)  could  have  averted  it. 

I  think  that  the  case  presented  a  question  for  the  jury  whether 
the  plaintiff,  in  the  exercise  of  due  care  and  prudence,  in  view  of  his 
statements  and  protests  to  the  foreman,  of  the  answer  of  the  fore- 
man, and  of  tlie  facts  that  Spansta  was  not  at  work  when  plaintiff 
went  to  work,  that  Spausta  followed  him  before  the  protest,  was  not 
sent  with  him  after  the  protest,  but  that  plaintiff  went  to  work  alone 
and  began  work  with  none  about  him,  had  not  the  right  to- begin  his 
work  and  to  pursue  it  on  the  assumption  that  he  was  not  to  work 
in  proximity  to  Spausta.  If  the  plaintiff,  in  the  exercise  of  6ach> 
care  and  prudence,  was  justified  in  such  assumption,  then  he  is  not 
precluded  fi'om  recovery  by  the  fact  that  the  injury  was  due  ta 
Spausta ;  but  the  question  arises  whether  the  injury  was  due  to  any 
failure  of  the  defendants  to  dischai^e  the  obligation  of  master  ta 
servant.  {Laning  y,N,  Y.  Centnal  Railroad  Co,^^%  N.T.  521j 
rule  approved  in  Powers  v.  N.  T.,  Z.  K  <&  W.  S.  JR.  Co^  98  id* 
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^T4,  279  ;  Gibson  v.  Frie  liailway  Co,^  63  id.  449, 453 ;  Sweeney  v. 
Berlin  <&  Janes  Envelope  Co.^  101  id.  520,  523.  See  Allen,  J.'^, 
-explanation  of  his  dissent  in  Laning^s  Case^  supra,  in  Malone  v. 
Hathaway,  64  N.  Y.  5,  11 ;  Cooley  Torts  [2d  ed.],  661 ;  S.  &  R 
Neg.  [5th  ed.]  §  215  ;  Wood  Mast.  &  Serv.  [2d  ed.]  §  878 ;  Tliomp. 
Neg.  [2d  ed.]  §§  4664-4667;  LytUe  v.  Chicago  <&  West  Michigan 
By,  Co.,  84  Mich.  289 ;  Greene  v.  Minneapolis  dk  St.  Louis  My. 
Co.,  31  Minn.  248 ;  Hough  v.  Railway  Co.,  100  U.  S.  213,  225  ; 
Ri4^e  Y.  Eureka  Paper  Co.,  174  N.  Y.  385.) 

It  seems  to  me  that  this  case  does  not  necessarily  present  the  fea- 
ture of  a  continuance  of  the  plaintiff  to  work  with  Spausta,  with  as 
full  knowledge  of  Spausta's  incompetency  as  had  the  master,  and, 
therefore,  despite  the  assurance  or  promise  of  the  master,  plaintiff's 
continuance  of  the  risk  with  knowledge  thereof  equal  to  the  mas- 
ter's defeats  his  recovery  under  the  rule  of  Marsh  v.  Chickering 
•(101  N.  Y.  396),  and  kindred  decisions.  The  risk  to  be  removed 
<5onld  have  been  removed  at  once,  for  the  complaint  was  made  to 
the  foreman  who  was  empowered  in  the  premises  and  Spausta  was 
at  hand,  so  that  presumably  a  command  or  direction  to  Spausta 
would  have  sufficed.  Continuance  of  plaintiff's  work,  then,  did  not 
necessarily  mean  continuance  of  the  risk.  It  does  not  appear  that 
plaintiff  went  to  work  with  Spausta,  or  that  he  saw  Spausta  come 
to  work  in  his  vicinity,  or  knew  that  Spausta  was  at  work  there 
before  he  looked  around  and  was  thereupon  injured,  or  that  the 
place  where  Spausta  then  worked  was  within  the  vision  of  the 
plaintiff  while  he  labored  at  his  own  task,  or  that  Spausta's  work 
necessarily  informed  plaintiff  of  Spausta's  presence.  And  it  does 
follow  that,  as  the  plaintiff  began  work  alone,  with  none  about  him, 
and  only  worked  ten  minutes  before  the  accident,  Spausta  could 
have  been  in  his  vicinity  for  as  long  as  ten  minutes,  and  for  aught 
that  appears  he  may  have  been  driving  his  first  nail.  The  case  did 
not  in  this  aspect  present  a  question  of  law  that  warranted  a  dis- 
missal on  the  ground  that  the  plaintiff  continued  to  incur  the  risk. 

HiBscHBERG,  P.  J.,  Bartlett,  Woodward  and  Hooker,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event 
App,  Div.— Vol,  CI.        6 
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Julius  Levy,  Appellant,  v.  George  Hohweisner  and  William 
HoHWEisNEB,  Kespondents. 

BepUvin  in  the  Municipal  Court  of  New  York  city  —  when  Vie  poaeeeeion  of  the  chat- 
tel should  not  be  awarded  to  the  dtfendant —  the  Appellate  IHvieion  may  tnodijy  a 
judgment  which  does --plea  of  title  in  a  third  person  —  the  third  person  may 
be  called  as  a  witness  though  he  does  not  interplead  and  defend  —  right  where  judg- 
ment for  a  return  is  not  demajided  to  maintain  a  eubsequent  action  thertfor. 

A  final  judgment  rendered  in  favor  of  the  defendants  in  an  action  brought  in  the 
Municipal  Court  of  the  city  of  New  York  to  replevy  a  chattel,  should  not, 
where  the  chattel  has  been  replevied  by  the  plaintiff  and  the  defendants  have 
not  required  a  return  thereof  and  have  neglected  to  demand  Judgment  for  the 
return  of  the  chattel  as  they  were  authorized  to  do  by  section  117  of  the 
Municipal  Court  Act  (Laws  of  1902,  chap.  580),  award  possession  of  the  chattel 
to  the  defendants. 

If  the  final  judgment  improperly  awards  the  defendants  possession  of  the  chat- 
tel the  Appellate  Division  has  power  to  modify  such  judgment  on  appeal. 

Where  the  defendants  set  up  in  their  answer  title  in  a  third  person,  they  may 
call  such  third  person  as  a  witness,  irrespective  of  the  fact  that  the  third  person 
did  not  avail  himself  of  the  provisions  of  section  115a  of  the  Municipal  Court 
Act  authorizing  a  third  party  claiming  title  to  the  chattel  to  interplead  and 
defend. 

In  such  a  case  the  omission  of  the  defendants  to  demand  judgment  for  a  return 
of  the  chattel  does  not  preclude  them  from  maintaining  a  subsequent  action  to 
regain  possession  of  the  chattel,  subordinate  to  the  title  of  the  third  person. 

Section  115a  of  the  Municipal  Court  Act  does  not  affect  or  limit  section  117  of 
that  act. 

Appeal  by  the  plaintiflF,  Julius  Levy,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York  in  favor  of  the  defend- 
ants, entered  on  the  28th  day  of  July,  1904,  awarding  them  pos- 
session and  costs  in  a  replevin  suit. 

Louis  Bursteiuj  for  the  appellant. 
M.  H.  Newrnarh^  for  the  respondents. 

Jenks,  J. : 

We  think  that  in  the  absence  of  the  plea  authorized  by  section 
117  of  the  Municipal  Court  Act,*  and  of  any  proof  that  the  defend- 
ants had  required  a  return  of  the  chattel,  the  final  judgment  in  thi^ 
action  cannot  award  possession  of  the  chattel  to  the  defendants 

*  Laws  of  1902,  chap.  660.  —  [Rbp. 
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(Man.  Ct.  Act,  §  123.)  The  judgment,  however,  may  be  modified 
on  this  appeal.  (Mun.  Ct.  Act,  §  310 ;  JOhristianaen  v.  Mendharrhy 
45  App.  Div.  554 ;  Fitzhiigh  v.  Wiman,  9  N.  Y.  559.) 

The  defendants  under  their  answer  of  title  in  a  third  person 
were  entitled  to  offer  evidence  of  the  title  of  Walker,  and  conse- 
quently, to  call  Walker  as  a  witness,  irrespective  of  the  fact  that 
Walker  had  not  availed  himself  of  the  provisions  of  section  115a  of 
the  Municipal  Court  Act  (added  by  Laws  of  1903,  chap.  431),  for 
that  section,  in  our  opinion,  does  not  affect  or  limit  section  117. 
The  omission  of  the  defendants  to  pray  judgment  for  a  return  does 
not  preclude  them  from  any  subsequent  action  to  regain  possession 
thereof,  of  coarse,  subordinate  to  the  title  of  Walker.  {Brady  v. 
Beadleston^  62  Hun,  548 ;  Shepherd  v.  Moodhe^  8  Misc.  Rep.  607.) 

The  judgment  should  be  modified  so  as  to  be  for  the  defendants 
on  the  merits,  with  fifteen  dollars  costs,  and  as  modified  it  should 
be  affirmed,  without  costs. 

HiRscHBERo,  P.  J.,  Bartlett,  Woodward  and  Hooker,  JJ., 
concurred. 

Judgment  of  the  Municipal  Court  modified  in  accordance  with 
the  opinion  of  Jenks,  J.,  and  as  modified  affirmed,  without  costs. 


John  J.  Huyler,  as  Executor,  etc.,  of  Luther  R.  Marsh,  Deceased, 
Appellant,  v.  Robert  H.  Dolson  and  Edward  E.  Conkling,  as 
Surviving  Executors,  etc.,  of  Clarissa  JI  Huyler,  Deceased, 
Respondents.     (Nos.  1  &  2.) 

When  equity  will  rtfii$e  to  one  in  a  representatiw  capacity  rduf  which  it  would 
deny  to  him  in  hie  individual  capacity  —  in  the  abience  cf  proof  thai  there  are  no 
ereditore  relief  from  fraud  toUl  not  be  refused  to  an  executor  and  eole  legatee 
becauee  he  participated  in  the  fraud  on  hit  decedent  — preeumption  as  to  the  exiet* 
ence  €f  ereditore. 

One  may  not  in  equity,  where  he  is  alone  to  be  benefited,  obtain  to  his  exclusive 
use.  by  invoking  a  representative  capacity,  what  he  would  not  be  entitled  to  in 
his  individual  capacity. 

Where  the  executor  and  sole  legatee  under  a  will  brings,  in  his  capacity  as  execu- 
tor, an  action  to  set  aside  as  fraudulent  various  assignments  of  personal  prop- 
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erty  executed  by  his  testator  to  the  defendants'  testator,  relief  will  not  be 
denied  to  the  plaintiff  on  the  ground  that  he  himself  participated  in  the  fraud 
unless  the  defendants  show  that  there  are  no  unpaid  creditors  of  the  plaintiff's 
testator,  and  hence  that  the  plaintiff  is  alone  interested  in  setting  aside  the 
transfers. 
In  such  a  case  a  presumption  exists,  until  it  is  rebutted  by  the  defendants,  that 
there  are  creditors  for  whom  the  plaintiff  executor  holds  the  personalty  of  hia 
decedent's  estate  in  trust. 

Appeal  by  the  plaintiff,  John  J.  Huyler,  as  executor,  etc.,  of 
Lather  R.  Marsh,  deceased,  from  a  judgment  of  tlie  Supreme  Court 
in  favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of  the 
county  of  Orange  on  the  25th  day  of  January,  1904,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  Orange  Special 
Term,  dismissing  the  plaintiff's  complaint. 

William  Vanamee  [^George  H,  Decker^  Vcmamee  <&  Vail  and 
If'inn  dk  Finn  with  him  on  the  brief],  for  the  appellant. 

Thomas  Watts  [John  J.  Beattie  with  him  on  the  brief],  for  the 
respondents. 

HOOKEB,  J. : 

This  action  is  a  consolidation  of  four  separate  actions  brought  to 
declare  void  for  fraud  as  many  transfers  of  policies  of  insurance 
upon  the  life  of  Luther  E.  Marsh,  plaintiff's  testator,  made  by  him 
to  Clarissa  J.  Huyler,  testatrix  of  the  defendants.  As  to  the  perpe- 
tration of  the  fraud  we  are  in  hearty  accord  with  the  views  of  the 
learned  court  below,  which  remarked  at  the  close  of  the  trial  that 
the  evidence  is  overwhelming  that  the  assignments  were  obtained 
by  the  testatrix  of  the  defendants  by  the  grossest  and  wickedest  of 
fraud.  Among  the  findings  is  to  be  found  this :  "  That  the  said 
assignments  of  said  insurance  policies  on  the  life  of  said  Luther  R. 
Marsh  were  procured  by  said  Clarissa  J.  Huyler  by  gross  fraud  and 
misrepresentation." 

Clarissa  J.  Huyler  was  the  wife  of  the  plaintiff  and  they  lived 
together ;  Luther  R.  Marsh  resided  in  their  household  for  some 
years  prior  to  his  death.  Mrs.  Huyler  pretended  to  be  a  spiritual- 
istic medium  in  whom  Mr.  Marsh  believed  and  whose  every  sugges- 
tion he  followed  so  long  as  she  made  it  appear  to  come  through  her 
from  certain  spirits.    Mrs.  Huyler  died  in  April,  1901,  and  Mr. 
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Marsh  thereafter  commenced  actions,  which,  with  others,  were  later 
consolidated  into  the  one  at  bar,  to  obtain  relief  avoiding  the  trans- 
fers by  him  to  her  in  her  lifetime  of  the  policies  in  question.  In 
December,  1902,  Mr.  Marsh  died,  leaving  a  last  will  and  testament, 
later  duly  probated,  in  and  by  which  he  left  to  John  J.  Huyler,  the 
widower  of  Clarissa  J.  Huyler,  his  whole  estate,  making  him  thereby 
his  sole  legatee  and  sole  executor.  It  does  not  appear  by  the  evi- 
dence of  either  party  whether  there  are  any  creditors  of  the  estate 
of  Luther  B.  Marsh, 'deceased.  The  finding  that  the  plaintiff  is  the 
only  person  interested  in  the  recovery  herein  is  wholly  unsupported 
by  any  evidence  of  want  of  creditors  of  the  estate  of  the  deceased 
Marsh. 

The  learned  trial  court  found  "  that  the  said  John  J.  Huyler  was 
not  a  beliei^er  in  spiritualism  and  well  knew  that  the  statements  and 
pretensions  of  his  said  wife  were  wholly  false  and  were  made  for 
the  purpose  of  defrauding  the  said  Marsh  and  to  secure  from  him 
for  the  benefit  of  the  said  Clarissa  J.  Huyler  and  her  said  husband 
money  and  property  belonging  to  the  said  Luther  R.  Marsh,"  and 
that  the  plaintiff  was  present  when  his  wife  fraudulently  obtained  the 
assignments  of  the  policies  from  Mr.  Marsh.  And  in  its  remarks  at 
the  close  of  the  case  it  said :  "  But  the  evidence  is  overwhelming 
that  they  were  obtained  by  the  grossest  and  wickedest  of  frauds. 
This  plaintiff  was  a  party  to  it ;  a  consenting  party  to  it.  He  was 
just  as  much  one  of  the  perpetrators  of  it  as  his  wife  was,  and  as  he 
is  the  person  to  be  benefited  by  the  success  of  this  action  a  court  of 
equity  washes  its  hands  of  it."  The  court  has  said  that  even  though 
the  assignments  were  obtained  by  fraud  and  had  no  legal  life  and 
even  though  the  plaintiff  sues  in  his  representative  capacity  as 
executor  iinder  the  will  of  the  deceased  assignor,  yet  the  action  to 
annul  the  assignments  may  not  be  maintained,  for  the  plaintiff  alone 
will  benefit  by  a  judgment  in  his  favor.  We  hold  the  view  that  the 
burden  was  upon  the  defendants  to  show  that  the  plaintiff  alone 
would  be  entitled  to  the  benefit  of  such  a  judgment  and  that  the 
mere  evidence  of  the  contents  of  Mr.  Marsh's  will  that  the  plaintiff 
was  his  sole  legatee  was  not  suflicient,  and  that  because  of  the  failure 
to  sustain  that  burden  the  defendants  have  not  avoided  the  conse- 
quences of  the  dual  capacity  of  the  plaintiff,  the  one  as  trustee  and 
the  other  as  an  individual  legatee,  in  the  former  of  which  he  sues. 
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Bedfield  says  :  ^^  The  whole  personal  estate  of  the  deceased,  both 
by  law  and  in  equity,  including  debts,  accounts,  things  in  action  and 
every  species  of  personal  property,  not  expressly  excepted  by  the 
statute,  vests  in  the  executor  or  administrator.  He  alone  is  entitled 
to  represent  the  deceased  in  respect  of  his  personal  property,  and 
he  has  the  same  right  to  the  possession  of  the  estate  as  the  decedent 
would  have  if  living,  and  the  same  remedies  for  its  recovery  and 
protection."  (Redf.  Surr.  [6th  ed.]  §  528.)  Dayton  says:  "As 
representative  of  the  deceased,  it  has  been  sfeen,  he  (the  executor) 
has  the  same  property  in  the  effects  as  the  principal  had  when  liv- 
ing ;  he  has  also  the  same  remedies  to  recover  them."  (Dayt.  Surr. 
[3d  ed.]  288.)  Chief  Judge  Follett  says :  "  An  executor,  as  such, 
takes  the  unqualified  legal  title  of  all  personalty  not  specifically 
bequeathed,  and  a  qualified  legal  title  to  that  which  is  so  bequeathed. 
He  holds  not  in  his  own  right,  but  as  a  trustee,  for  the  benefit  (1)  of 
the  creditors  of  the  testator,  and  (2)  of  those  entitled  to  distribution 
under  the  will,  or  if  not  all  bequeathed,  under  the  Statute  of  distri- 
butions."    {Blood  V.  ITane,  130  K  Y.  514,  517.) 

It  is  doubtless  true  that  one  may  not,  in  equity,  where  he  alone  is 
to  be  benefited,  obtain  to  his  exclusive  use,  by  invoking  in  a  represen- 
tative capacity,  what  he  would  not  be  entitled  to  in  his  individual 
capacity.  This  principle  seems  to  underlie  the  decision  in  Wood- 
hridge  v.  Bockes  (170  N.  Y.  596),  where,  in  denying  the  plaintiflPs 
right  to  an  accounting  by  the  defendant,  the  court  says  (p.  602).: 
"  It  is  true  that  the  plaintiff  is  suing  in  her  capacity  as  trustee, 
alone ;  but  the  court  will  look  through  the  form  of  the  proceeding, 
at  the  substance  of  the  matter.  It  will  consider  whether  the  facts 
disclosed  are  such  as  to  justify  her,  in  any  aspect,  in  appealing  to  the 
exercise  of  its  equitable  powers.  *  *  *  What  right  has  she  to 
call  him  to  account?  By  an  impersonal  right?  But  that  means 
that  notwithstanding  her  complicity  in  the  course  which  has  led  to 
this  result,  if  disastrous  to  the  trust,  she  may  be  recognized  in  her 
assumed  office  of  trustee  and  may  be  accorded  a  right,  which,  per- 
sonally, she  has  forfeited,  morally  as  well  as  legally.  That  cannot 
be.  However  separate  the  office  and  the  individual,  a  court  of 
equity  cannot,  and  should  not,  grant  to  the  former  what  the  incum- 
bent is  unfit  to  be  trusted  with.  Herein  is  thefiaw,  which  deprives 
the  plaintiff's  assertion  of  an  equitable  right  of  any  force." 
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The  question,  then,  resolves  itself  into  this,  in  the  absence  of  proof 
whether  Mr.  Marsh  left  any  debts,  on  whom  is  the  burden  cast,  on 
the  plaintiff  to  show  that  there  are  creditors,  and  hence  that  he  is 
not  the  sole  beneficiary  in  the  estate,  or  on  the  defendants  to  show 
that  there  are  none,  and  hence  the  plaintiff  is  alone  interested  ?  It 
is  said  in  the  JSlood  Case  {supra^  51S) :  "Thi§  conclusion  only  is 
certain,  that  when  the  executor  or  administrator  ceases  to  hold  the 
estate  in  that  character,  he  will  hold  the  same  in  his  own  right,  and 
it  will  be  subject  to  merger."  And  again  (p.  519) :  "  It  is  a  universal 
rule  that  when  the  purpose  of  ft  trust  has  been  fully  accomplished, 
the  title  or  estate  of  the  trustee  is  at  an  end,  and  if  he  is  also  entitled 
to  the  beneficial  estate,  the  two  estates  meeting  in  the  same  person 
are  merged,  and  he  becomes  vested  in  his  own  right  with  the  entire 
interest  in  the  property."  Under  the  principles  to  which  we  have 
adverted,  it  seems  to  be  taken  for  granted  that  one  who  acts  as 
trustee  has  a  trust,  in  reality,  to  perform;  and  that  one  who 
assumes  to  act  as  executor  is  presumed  to  hold  in  trust  for  creditors 
and  legatees.  The  will  of  Mr.  Marsh  makes  it  clear  that  there  are 
no  legatees  for  whom  the  plaintiff  may  hold  the  estate  in  trust,  for 
he  hinnself  is  the  sole  legatee  ;  but  not  so  as  to  the  creditors.  Until 
it  is  rebutted  the  presumption  is  tliat  there  are  creditors  for  whom 
the  executor  or  administrator  holds  the  personalty  of  the  estate  in 
trust.  During  the  whole  progress  of  the  Blood  Case  (supra),  and 
in  the  decision  in  the  Court  of  Appeals  itself,  this  rule  seems  to  have 
been  supposed  to  exist ;  for  it  was  not  considered  that  the  defend- 
ant, sued  individually,  could  offset  a  debt  owing  by  the  plaintiff  to 
the  estate  of  which  she  was  executor  and  sole  legatee,  until  proof 
was  made  that  all  of  the  debts  of  her  testator  had  been  paid. 

The  defendants  have  failed  to  make  any  showing  sufficient  to 
deprive  him  of  the  right  to  maintain  the  action,  which  plaintiff 
possessed  by  virtue  of  his  representative  character,  and  the  judg- 
ment should  be  reversed  and  a  new  trial  granted. 

Babtlett,  Woodward  and  Jenks,  J  J.,  concurred  ;  Hirsohbbbg, 
P.  J.,  concurred  in  result. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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Bank  of  Long  Island,    Respondent,    v.    John  Alvin  Touno> 

Appellant. 

Action  by  a  banking  corporation,  irt'^A  which  another  hank  has  been  merged,  on  a 
guaranty  given  the  latter  bank  —  no  formal  aeeignment  of  the  guaranty  is  neeee- 
eary — guaranty  of  debts  contracted  by  a  corporation  and  by  a  firm — it  does  not 
cater  debts  jor  wJUch  tfiey  are  jointly  and  severally  liable. 

The  complaint  in  an  action  brought  by  the  Bank  of  Long  Island  against  John 
Alvin  Young  alleged  that  the  plaintiff  was  a  domestic  banking  corporation 
into  which  another  domestic  banking  corporation,  to  wit,  the  Bank  of  Jamaica, 
had  become  merged  on  January  1,  1903,  by  virtue  of  proceedings  taken  under 
the  Banking  Law.  It  further  alleged:  "That  on  or  about  the  21st  day  of 
November,  1900,  the  defendant,  by  a  certain  agreement  in  writing,  duly  exe- 
cuted by  him,  and  bearing  date  said  21st  day  of  November,  1900,  for  a  good 
and  valuable  consideration  guaranteed  and  promised  to  be  answerable  to  said 
Bank  of  Jamaica  for  the  payment  of  loans  which  it  might  thereafter  make  to 
said  National  Cooperage  Company  to  the  extent  of  $10,000,  and  also  -for  the 
payment  of  loans  which  it  might  thereafter  make  to  said  William  R.  Cole  and 
Co.  to  the  extent  of  $5,000.  *  *  *  That  the  said  Bank  of  Jamaica  there- 
after, and  on  the  faith  of  said  guaranty,  loaned  and  advanced  to  said  National 
Cooperage  Company  and  said  firm  of  William  R.  Cole  and  Co.,  at  their  special 
instance  and  request,  sums  of  money  amounting  to  $15,000,  which  sums  said 
National  Cooperage  Company  and  said  William  R.  Cole  and  Co.,  jointly  and 
severally  promised  and  agreed,  in  writing,  to  return  and  repay  to  said  Bank  of 
Jamaica  when  due." 

The  complaint  also  alleged  that  the  sum  so  loaned,  amounting  to  $15,000,  becam^ 
due  and  payable  from  the  cooperage  company  and  from  Cole  &  Co.  on  the  Ist 
day  of  July,  1908,  and  that  though  duly  demanded,  the  suras  were  not  paid 
and  that  the  same  were  still  due  and  owing  to  the  plaintiff,  of  all  of  which  due 
notice  was  given  to  the  defendant.  The  complaint  then  demands  judgment 
against  the  defendant  for  the  sum  of  $15,000. 

Held,  that  the  complaint  was  not  demurrable  because  of  it«  failure  to  allege  the 
execution  of  a  formal  assignment  of  the  defendant's  guaranty  from  the  Bank  of 
Jamaica  to  the  plaintiff,  as  the  provisions  of  the  Banking  Law,  under  which 
the  merger  was  effected  (Laws  of  1892,  chap.  689.  §  87,  added  by  Laws  of  1895, 
chap.  382)  were  sufficient  to  vest  in  the  plaintiff  title  to  the  cause  of  action  sued 
upon  without  the  execution  of  a  formal  assignment  thereof; 

That  the  complaint,  however,  was  demurrable  for  the  reason  that  it  alleged  that 
there  were  loaned  to  the  cooperage  company  and  to  Cole  &  Co.,  "  at  their 
special  instance  and  request,  sums  of  money  amounting  to  $15,000.  which  su^ns 
said  National  Cooperage  Company  and  said  William  R,  Cole  atid  Co.,  jointly  and 
severally  promised  and  agreed,  in  writing,  to  return  and  repay,"  and  thus  set  up 
a  joint  and  several  obligation  on  the  part  of  the  debtors  to  repay  the  $15,000^ 
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while  the  guaranty  contemplated  that  the  loans  should  be  made  to  the  cooper- 
age company  and  to  Cole  &  Co.  each  individually,  and  did  not  cover  loans 
made  to  those  parties  jointly  and  severally. 

Appeal  by  the  defendant,  John  Alvin  Young,  from  an  interlocn- 
tory  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
10th  day  of  March,  1904,  upon  the  decision  of  the  court,  rendered 
after  a  hearing  at  the  Kings  County  Special  Term,  overruling  the 
defendant's  demurrer  to  the  plaintiff's  complaint. 

Jordan  J.  JioUins  [Theodore  H.  Lord  and  F.  IL  Van  Vechteriy 
with  him  on  the  brief],  for  the  appellant. 

Eugene  D.  Hawkins  [Caleb  A.  Burbank  and  John  Z.  Lock- 
fDOody  Jr.j  with  Jiim  on  the  brief],  for  the  respondent. 

HOOKEB,  J. : 

The  complaint  alleges  that  the  plaintiff  is  a  domestic  banking  cor- 
poration, and  has  been  ever  since  the  Ist  day  of  January,  1902 ; 
that  prior  to  that  time  the  Bank  of  Jamaica  was  a  domestic  banking 
corporation,  and  that  on  the  Ist  day  of  January,  1903,  by  virtue  of 
certain  proceedings  duly  had  and  taken  by  the  plaintiff  under  and 
in  pursuance  of  the  provisions  of  the  Banking  Law,  the  Bank  of 
Jamaica  became  and  was  merged  in  the  plaintiff.  After  alleging 
that  the  National  Cooperage  Company  was  a  foreign  corporation, 
and  that  William  R.  Cole  and  others  were  copartners,  doing  busi- 
ness under  the  firm  name  of  William  R.  Cole  &  Co.,  the  com- 
plaint avers :  "  That  on  or  about  the  21st  day  of  November,  1900, 
the  defendant,  by  a  certain  agreement  in  writing,  duly  executed  by 
him,  and  bearing  date  said  2l8t  day  of  November,  1900,  for  a  good 
and  valuable  consideration  guaranteed  and  promised  to  be  answer- 
able to  said  Bank  of  Jamaica  for  the  payment  of  loans  which  it 
might  thereafter  make  to  said  National  Cooperage  Company  to  the 
extent  of  $10,000,  and  also  for  the  payment  of  loans  which  it  might 
thereafter  make  to  said  William  R.  Cole  and  Co.  to  the  extent  of 
$5,000.  *  *  *  That  the  said  Bank  of  Jamaica  thereafter,  and  on 
the  faith  of  said  guaranty,  loaned  and  advanced  to  said  National  Coop- 
erage Company  and  said  firm  of  William  R.  Cole  and  Co.,  at  their 
special  instance  and  request,  sums  of  money  amounting  to  $15,000, 
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which  sums  said  National  Cooperage  Company  and  said  William  R. 
Cole  and  Co.,  jointly  and  severally  promised  and  agreed,  in  writing, 
to  return  and  repay  to  said  Bank  of  Jamaica  when  due."  The  com- 
plaint then  alleges  tliat  by  reason  of  the  merger  the  plaintiflf  became 
vested  with  the  right,  title  and  interest  of  the  Bank  of  Jamaica,  in 
and  to  the  sums  loaned  to  the  National  Cooperage  Company  and  to 
Cole  &  Co.,  and  is  entitled  to  receive  the  payment  of  said  sums  and 
in  the  event  of  tlieir  non-payment  to  demand  and  receive  the  same 
from  the  defendant  herein  under  the  guaranty ;  that  the  sum  so 
loaned,  amounting  to  $15,000,  became  due  and  payable  from  the 
cooperage  company  and  from  Cole  &  Co.  on  the  1st  day  of  July, 
1903,  and  that  though  duly  demanded,  the  sums  were  not  paid  and 
the  same  is  still  due  and  owing  to  the  plaintiflE,  of  all  of  which  due 
notice  was  given  to  the  defendant.  The  complaint  then  demands 
judgment  against  the  defendant  for  the  sum  of  $15,000. 

Section  37  of  the  Banking  Law  (Laws  of  1892,  chap.  689,  added 
by  Laws  of  1895,  chap.  382)  reads  as  follows :  "  EflEect  of  Merger. — 
Upon  the  merger  of  any  corporation  in  the  manner  herein  provided 
all  and  singular  the  rights,  franchises  and  interests  of  the  said  corpo- 
ration so  merged  in  and  to  every  species  of  property,  real,  personal 
and  mixed,  and  things  in  action  thereunto  belonging  shall  be  deemed 
to  be  transferred  to  and  vested  in  such  corporation  into  which  it 
has  been  merged,  without  any  other  deed  or  transfer,  and  said  last 
named  corporation  shall  hold  and  enjoy  the  same  and  all  rights  of 
property,  franchises  and  interests  in  the  same  manner  and  to  the 
same  extent  as  if  the  said  corporation  so  merged  should  have  con- 
tinued to  retain  the  title  and  transact  the  business  of  such  corpora- 
tion ;  and  the  title  and  real  estate  acquired  by  the  said  corporation 
so  merged  shall  not  be  deemed  to  revert  by  means  of  such  merger 
or  anything  relating  thereto."  Section  38  thereof  (added  by  Laws  of 
1895,  chap.  382,  and  amd.  by  Laws  of  1900,  chap.  199)  provides  that 
the  rights  of  creditors  and  others  having  relations  with  a  merged 
corporation  shall  not  be  impaired  by  any  such  merger. 

We  are  inclined  to  concur  in  the  view  expressed  by  the  learned 
Special  Term,  in  overruling  this  demurrer,  upon  the  effect  of  the 
merger  oi  the  Bank  of  Jamaica  with  the  plaintiff  upon  the  obliga- 
tion and  guaranty  of  the  defendant.  The  court  said :  "  Dealing 
with  the  original  banking  corporation,  the  defendant  subjected  him^ 
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«elf  to  the  possibility  of  merger  and  the  enforcement  of  the  contract 
by  the  new  corporation,  which  is  new  so  far  as  the  defendant  is  con- 
cerned in  name  only."  The  provisions  of  section  37  of  the  Banking 
Law,  quoted  above,  regulating  the  transfer  and  the  vesting  of  prop- 
erty in  a  case  where  merger  occurs,  are  very  broad.  The  Legisla- 
ture did  not  contemplate  that  the  property  of  one  bank  merged  in 
anotlier  should  vest  in  the  corporation  in  which  the  merger  takes 
place  by  operation  of  any  assignment,  or  that  such  transfer  should 
be  attended  with  the  usual  rules  of  law  in  respect  to  assignments. 
The  scheme  is  that  the  corporation  which  is  merged  with  another 
should  lose  its  identity  only  so  far  as  its  separate  existence  is  con- 
cerned, and  that  it  should  be  swallowed  up  in  the  other  and  become 
an  integral  part  thereof,  carrying  into  the  corporation  which  sur- 
vived all  its  rights,  powers,  liabilities  and  assets,  except  the  indicia 
and  attributes  of  a  corporate  body,  distinct  from  that  into  which  it 
is  merged.  The  rights  of  the  surviving  corporation  are  not  in  this 
respect  dissimilar  to  the  rights  acquired  by  the  husband  at  common 
law  in  the  choses  in  action  owned  by  his  wife  at  the  time  of  the 
marriage.  The  rule  there  was  that  he  became  entitled  to  all  of  such 
choses  in  action  as  he  might  reduce  to  possession.  Were  such  a 
guaranty  as  is  the  subject  of  this  action  brought  by  a  wife  to  her 
husband,  at  common  law  it  could  hardly  be  doubted  that  the  latter 
could  maintain  his  action  irrespective  of  any  assignment  fnom  the 
wife  subsequent  to  the  default  of  the  principal  debtors. 

So  far  as  the  relations  of  this  defendant  with  the  plaintiff  are 
concerned  in  this  transaction,  they  are  by  virtue  of  the  statute  the 
same  as  though  for  the  purpose  of  determining  the  obligations  of 
the  defendant  upon  his  guaranty,  the  Bank  of  Jamaica  had  existed 
a  separate  and  distinct  corporation,  managed  and  operated  by  the 
officers  and  directors  of  the  plaintiff.  Such  was  clearly  the  inten- 
tion of  the  Legislature  in  the  enactments  in  relation  to  mergers, 
even  though  the  language  of  section  37  of  the  Banking  Law  may, 
as  the  appellant  here  claims,  be  insufficient  to  vest  title  in  the  cause 
of  action  sued  upon,  by  assignment,  by  reason  of  some  subtle  intri- 
cacies of  the  law  of  assignment. 

In  respect  to  the  other  question  discussed  by  the  appellant,  namely, 
that  the  alleged  cause  of  action  set  forth  in  the  complaint  is  the 
making  and  non-payment  of  loans  at  variance  with  the  terms  of  the 
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agreement  set  fortli  in  the  complaint,  and  that  hence  the  pleading 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  we  are 
inclined  to  reverse  the  judgment  on  this  ground,  although  the  learned 
court  at  Special  Term  in  its  opinion  does  not  seem  to  have  considered 
this  question.     AVe  are,  of  course,  limited  in  a  review  of  this  judg- 
ment to  the  allegations  of  the  complaint  as  they  appear  in  the  record. 
It  seems  that  the  defendant,  for  a  valuable  consideration,  in  writing, 
promised  to  be  answerable  for  the  payment  of  loans  which  the  bank 
might  thereafter  make  to  the  cooperage  company  to  the  extent  of 
$10,000,  and  also  for  the  payment  of  loans  which  might  thereafter  be 
made  to  Cole  &  Co.  to  the  extent  of  $5,000.    This  was  an  agreement  to 
guarantee  the  loans  of  tlie  cooperage  company  to  the  extent  of  $10,000^ 
and  the  cooperage  company  alone,  and  a  guaranty  of  the  loans  to 
Cole  &  Co.,  and  to  Cole  &  Co.  alone,  to  the  extent  of  $5,000.     By 
it  tlie  defendant  guaranteed  loans  to  two  parties,  one  of  whom  waa 
the  cooperage  company  and  the  other  was  Cole  &  Co.     The  full 
allegation  of  the  complaint,  however,  we  think  must  be  construed 
to  be  an  averment  that  the  Bank  of  Jamaica  loaned  certain  amounts 
of  money,  it  matters  little  what  the  amount  may  have  been,  except 
that  the  defendant  could  not  in  any  event  have  been  hel(f  liable  for 
a  sum  greater  than  $15,000,  to  the  cooperage  company  and  to  Cole 
&  Co.,  jointly  or  jointly  and  severally,  and  not  to  either  the  cooper- 
age company  or  Cole  &  Co.  individually.     The  allegation  is  that 
there  were  loaned  to  these  two  parties  "  at  their  special  instance  and 
request,  sums  of  money  amounting  to  $15,000,  which  sums  said 
National  Cooperage  Company  and  said  William  li.  Cole  and  Co,y 
jointly  amd  severally  promised  and  agreed^  in  writing^  to  return 
and  repay P     Had  the  pleader  stopped  before  alleging  that^  tliese 
sums  the  cooperage  company  and  Cole  &  Co.  jointly  and  severally 
promise  to  return  and  repay,  the  complaint  probably  would   not 
have  been  open  to  this  objection ;  but  he  has  stated  in  effect  in  thia 
allegation  that  the  loans  were  not  made  either  to  the  cooperage 
company  or  Cole  &  Co.  individually,  but  they  were  made  to  their 
joint  account,  and  that  in  addition  to  being  made  to  their  joint 
account,  each  severally  agreed  to  pay  the  whole  sum.     It  cannot 
be  doubted  that  the  language  of  the  guaranty  contemplated  loans  to 
these  two  parties  individually,  and  it  is  elementary  that  the  plaintiff 
cannot  recover  under  and  by  virtue  of  the  terms  of  such  a  guaranty 
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for  joint  loans,  for  the  reason  that  no  guaranty  was  made  in  that 
respect  and  tlie  contract  did  not  contemplate  as  much. 
Tlie  judgment  should  be  reversed  and  the  demurrer  sustained. 

HiBscHBERo,  P.  J.,  Bartlett  and  Jenks,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  to 
complaint  sustained,  with  costs,  but  with  leave  to  the  plaintiff  to 
plead  anew  upon  payment  of  costs  within  twenty  days. 


Frederick    Reisebt,   Appellant,  v.   The  City    of   New   York, 

Respondent.  • 

Diwrtion  <jf  subterranean  toaters^  by  driven  wells,  for  a  city  wcUer  supply  —  the  owner 
of  the  land  thus  injured  is  entitled  to  aninjuThction  and  damages  —  a  finding  that 
no  damage  resulted,  not  sustained. 

Where  the  city  of  New  York,  by  means  of  driven  wells  used  for  the  purpose  of 
furnishing  a  portion  of  its  water  supply,  lowers  the  natural  level  of  the  sub- 
terranean waters  appurtenant  to  adjacent  agricultural  land,  without  acquir- 
ing, either  in  condemnation  proceedings  or  by  private  contract,  the  right  so 
to  do,  the  owner  of  such  land  is  entitled  to  an  injunction  restraining  the  opera- 
tion of  the  pumps,  if  he  is  likely  to  sustain  any  damages  in  the  future  by 
reason  of  the  trespass,  and  he  is  also  entitled  to  recover  the  damages,  the 
measure  of  which  is  the  impairment  of  the  rental  value  of  the  land  consequent 
upon  the  diversion  of  the  water,  for  the  six  years  prior  to  the  commencement 
of  the  action. 

When  a  finding  that  the  owner  of  the  land  suffered  no  damages  because  of  the 
diversion  of  the  subterranean  waters  is  insufficiently  supported  by  the  evidence, 
considered. 

Appeal  by  the  plaintiff,  Frederick  Reisert,  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  2d  day  of  January,  1904,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Kings  County  Special  Term  award- 
ing the  plaintiff  nominal  damages,  but  denying  his  motion  for  an 
injunction. 

James  C-  Van  Siclen^  for  the  appellant. 

James  D.  Bell  [John  J.  Delany  with  him  on  the  brief],  for  the 
respondent. 


Digitized  by  VjOOQIC 


94  REISERT  v.  CITY  OP  NEW  YORK. 

Second  Department,  January,  1905.  [Vol.  101.. 

Hooker,  J. : 

The  plaintiff  snes  for  past  damages  and  a  permanent  injunction 
restraining  the  operation  of  defendant's  pnmps  and  driven  wells 
near  his  farm.  It  was  admitted  upon  the  trial  that  tlie  operation  of 
these  wells  had  lowered  the  natural  level  of  the  subterranean  waters 
under  the  plaintiffs  property,  and  it  was  there  conceded  that  the  only 
question  in  the  case  was  the  extent  to  which  the  pumping  stations 
had  lowered  the  water  table  and  any  damage  tmceable  thereto. 
Tiie  sixth  finding  of  fact  is  as  fallows :  "  Tiiat  by  reason  of  said 
pumping  and  trespass  on  and  to  the  plaintiffs  land  and  premises 
the  plaintiff  during  the  past  ten  years  has  suffered  no  damage  to  the 
rental  value  nor  to  the  fee  value  of  said  premises."  The  opinion 
of  the  learned  trial  court,  delivered  in  deciding  this  case  {Reisert  v. 
City  of  New  York^  42  Misc.  Rep.  275),  and  its  rulings  upon  the 
trial,  make  it  clear  that  it  adopted  the  measure  of  damages  which 
has  been  determined  to  be  the  correct  one  governing  cases  of  tliis 
kind.  {Reisert  v.  City  of  Nexo  TorJc,  174  N.  Y.  196 ;  S.  C,  69 
App.  Div.  302 ;  Smith  v.  City  of  Brooklyn,  160  N.  Y.  357 ;  For- 
hell  V.  City  of  New  York,  164  id.  522.) 

Applied  to  the  facts  in  this  case,  the  rule  of  damages  as  laid  down 
by  the  decision  of  the  Court  of  Appeals  is  to  what  extent  the  rental 
value  of  the  lands,  as  affected  by  the  diversion  of  the  water,  had 
been  substantially  injured.  Judge  Bartlktt,  for  the  Court  of 
Appeals  in  this  case,  has  written  these  pertinent  sentences  {Reisert 
V.  City  of  New  York,  174  N.  Y.  210):  "In  regard  to  the  position 
of  the  defendant  in  this  and  kindred  cases,  it  appeare  that  since  the 
year  1884  it  has  seen  tit  to  occupy  the  position  of  a  naked  trespasser, 
and  sought  to  justify  its  action  on  the  ground  of  paramount  necessity 
arising  from  the  requirements  of  a  great  city  for  an  adequate  sup- 
ply of  pure  and  wholesome  water.  If  it  is  necessary  in  the  public 
interest  for  the  defendant  to  subject  the  inhabitants  of  Long  Island 
to  the  damages  incident  to  maintaining  a  large  number  of  pump- 
ing stations  and  driven  wells,  depriving  extensive  sections  of  the 
country  of  its  underlying  and  percolating  waters,  as  well  as  drying 
up  its  surface  streams  and  wells,  the  least  it  can  do  is  to  meet  plain- 
tiffs in  a  spirit  of  fairness,  eschewing  technicality,  and  ascertain  their 
actual  damages  in  the  premises,  and  if  not  contented  to  pursue  such 
a  course  to  institute  condemnation  proceedings.     It  is  true  that  the 


Digitized  by  VjOOQIC 


REISERT  V.  CITY  OP  NEW  YORK.  95 

App.  Div.]  Second  DKrARTMBNT,  January,  1905. 

rights  of  the  individual  must  yield  to  public  necessity,  but  it  should 
always  be  kept  in  mind  that  this  result  can  only  be  fairly  and  legally 
accomplished  by  duly  compensating  the  citizen  for  property  dam- 
aged or  destroyed." 

The  evidence  and  the  findings  in  this  case  establish  beyond  the 
possibiUty  of  dispute,  under  the  rule  announced  by  the  Court  of 
Appeals  in  the  ForbeU  Case  {8upra\  that  the  defendant  is  a  naked 
trespasser ;  and  if  the  plaintiflE  has  sustained  any  damage  whatevei*, 
and  is  likely  to  sustain  any  in  the  future  by  reason  of  the  trespass, 
he  is  without  doubt  entitled  to  an  injunction  ;  and  if  on  the  trial  of 
these  questions  adequate  proof  is  offered  tending  to  show  what  the 
extent  of  his  injury  has  been  within  the  six  years  prior  to  the  com 
mencement  of  the  action,  under  the  proper  measure  of  damages,  he 
is  entitled. to  a  judgment  for  that  amount. 

The  sixth  finding  of  fact,  that  the  plaintiff  has  suffered  no 
damage  to  his  premises,  is  insufficiently  supported  by  the  evidence, 
and  the  judgment  must  be  reversed  for  that  reason. 

The  pumping  plant  commenced  its  operation  in  or  about  the 
month  of  May,  1885,  ^'ithin  a  few  hundred  feet  of  the  plaintiff's 
premises.  Prior  to  that  time  a  clear  stream  ran  on  the  western 
boundary  of  plaintiff's  land  for  a  portion  of  its  course,  and  for  a 
distance  flowed  through  one  comer  of  his  farm.  Before  the  pumps 
began  to  operate,  this  stream  was  between  one  and  two  feet  deep, 
and  in  some  places  three  feet ;  holes  six  feet  in  depth  existed ;  at 
the  southerly  portion  of  the  farm  the  stream  ran  into  and  across 
plaintiff's  land,  and  at  that  point,  before  the  commencement  of  the 
operation  of  the  pumps,  the  plaintiff  had  started  the  establishment 
of  a  game  and  fish  preserve,  "where  he  owned  both  sides  of  the 
stream.  It  was  used  for  watering  produce,  horses,  cattle,  and  for 
raising  trout  and  watercresses.  It  was  unnecessary  at  that  time  for 
the  plaintiff  to  pump  water  for  domestic  or  farm  use.  He  had 
raised  trout  in  the  stream,  which  abounded  there,  and  these  he  used 
for  himself,  and  sold.  The  conclusion  is  irresistible  that  by  reason 
of  the  maintenance  and  operation  of  the  pumping  stations  this 
stream  has  practically  dried  up,  and  such  water  as  is  found  in  its 
bed  now  is  surface  water,  and  although  immediately  following  rains 
water  flows  through  the  creek,  the  flow  soon  stops,  and  what  water 
lemains  is  stagnant.    Prior  to  the  trespass  the  stream  was  per* 
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manent,  did  not  dry  np  in  summer,  and  seldom  froze  over  in  the 
winter  time.     The  plaintiff  produced  expert  evidence  tending  to 
8how  that  the  difference  in  the  fair  rental  value  of  his  farm  in  the 
absence  of  the  pumping  station  was  considerably  greater  than  it  was 
by  reason  of  the  operation  of  the  pumps,  in  conformity  with  the 
rule  announced  by  the  Court  of  Appeals  in  this  case.     The  court 
admitted  all  the  evidence  tending  to  show  the  character  and  use 
made  of  the  lands,  the  nature  of  the  crops  grown  thereon  and  the 
business  conducted  there,  together  with  the  gross  and  net  income, 
prices,  fertilizer,  manure,  and  the  help  in  the  various  years  both 
before  and  after  the  trespass.     The  plaintiff's  expert  evidence  was 
based  upon  these  circumstances  and  conditions,  taken  in  connection 
with  the  effect  upon  agriculture  which  a  considerable  lowering  of  the 
water  table  would  entail.    The  defendant  called  a  number  of  experts, 
some  of  whom  were  farmers,  the  burden  of  whose  testimony  was 
that  the  lowering  of  the  water  table  would  not  have  any  effect  upon 
the  productiveness  of  the  soil  such  as  existed  on  Long  Island  in  the 
vicinity  of  the  plaintiff's  premises,  and  that  the  rental  or  usable 
value  of  plaintiff^s  premises  was  not  affected  or  diminished  by  reason 
of  the  consequences  following  from  the  defendant's  trespass.     The 
plaintiff  had  occupied  and  worked  the  farm  himself  since  the  year 
1883,  and  in  the  absence  of  its  having  been  rented,  either  during 
the  continuance  of  the  trespass  or  otherwise,  proof  of  the  rental  or 
usable  value  was  difficult  to  obtain.     The  Court  of  Appeals  held 
upon  the  prior  appeal  in  this  case  that  evidence  of  the  character  and 
extent  of  the  use  made  of  the  lands  and  of  the  nature  of  the  crops 
and  business  conducted  there,  together  with  evidence  of  the  income, 
both  gross  and  net,  expenses,  priced,  fertilizer,  manure  and  help, 
when  in  their  normal  and  usual  condition  as  to  subterranean  waters, 
and  also  when  deprived  thereof,  was  competent  as  tending  to  show 
usable  value.     It  is  clear  that  unless  direct  proof  of  the  usable 
value  was  offered,  based  upon  actual  rentals,  under  conditions  which 
would  suggest  that  fair  rent  was  being  paid  therefor,  experts  who 
might  undertake  to  swear  to  the  fair  usable  rental  value  could  not 
give  adequate  answers,  or  give  the  court  valuable  information  to 
guide  it  in  awarding  damages,  without  taking  into  consideration  all 
the  conditions  to  which  we  have  referred,  and  which  the  Court  of 
Appeals  has  said  is  competent  on  this  question.    It  is  clear  from  the 
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record  that  the  defendant's  experts  did  not  testify  upon  a  considera- 
tion of  such  facts  and  circumstances,  and  especially  is  it  true  that 
none  of  them  was  asked  or  appeared  to  consider  the  rental  or  usable 
value  in  the  presence  or  absence  of  the  natural  stream  at  the  west 
erly  end  of  the  plaintiflPs  farm.  The  conclusion  is  irresistible  from 
a  consideration  of  this  record  that  tlie  plaintiff  has  suffered  damage 
other  than  the  sole  item  of  ninety  doUai-s,  the  cost  of  driving  his 
wells  further  into  the  ground,  which  the  court  has  allowed. 

Both  parties  ask  this  court  that  in  the  event  of  a  reversal  final 
disposition  should  be  made  of  the  matter.  The  judgment  of 
reversal  should,  therefore,  contain  a  direction  that  an  injunction 
issue  restraining  the  defendant  from  maintaining  and  operating  its 
conduit  lines  and  pumping  stations,  and  from  diverting  the  surface 
and  subterranean  watere,  not  to  become  operative,  however,  if 
within  a  reasonable  time,  to  be  fixed  by  the  judgment,  the  defend- 
ant pay  the  plaintiff  the  value  of  the  right  to  maintain  and  operate 
its  conduit  lines  and  power  station  as  against  the  plaintiff,  the 
amount  to  be  appraised  by  commissioners  duly  appointed ;  and  the 
judgment  should  further  provide  that  the  action  be  remitted  to  the 
Special  Term  for  the  purpose  of  appointing  a  referee  to  take  evi- 
dence and  determine  the  amount  of  the  plaintiff's  damages,  with 
costs  to  the  appellant. 

HiEscHBEBG,  P.  J.,  Babtlett,  Woodward  and  Jenks,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs.     Order  to  be  settled  before  Hookee,  J. 


Samuel  Atees,  Appellant,  v.  George  Courvoisier,  as  Administrator 
with  the  Will  Annexed  of  Garret  Sarvent,  Deceased,  Respondent. 

WUi— token  a  power  of  mle  ''authorized'*  ther^  is  mandatory  and  paeees  to  an 
adminietrator  with  the  will  annexed. 

The  will  of  a  testator  provided:    "  It  is  also  my  will  and  I  do  hereby  order  and 
direct  that  my  homestead  plot    *    *    *    remain  unsold  and  that  my  son 
CharliB  A.  Sarvent  and  Carrie  his  wife  have  the  free  use,  occupation  and  con- 
App-  Div.— Vol.  CI.        7 
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trol  of  the  same  during  their  natural  lives  or  the  life  of  either,  they,  however, 
to  pay  all  taxes  accruing  thereon  and  to  keep  the  same  in  repair  so  long  as 
they  desire  to  use  and  occupy  the  same,  and  at  the  death  of  said  Charles  A. 
and  Carrie,  his  wife,  I  order  and  direct  that  my  executors  sell  the  same  giving- 
good  and  sufficient  deed  or  deeds  to  the  purchaser  or  purchasers  thereof,  and 
that  the  proceeds  arising  from  the  sale  thereof  be  divided  between  the  children 
of  my  said  son  Charles  A.  Sarvent  equally  share  and  share  alike.  Should  my 
son  Charles  A.  and  Carrie  his  wife  not  desire  to  occupy  said  premises  and  pay 
the  taxes  and  make  no  repairs  as  aforesaid  or  refuse  to  pay  said  taxes  or  make 
said  repairs,  then  and  in  that  event  I  authorize  my  executor  to  aell  the  same 
and  invest  the  proceeds  thereof  and  pay  the  income  thereof  to  said  Charles  A. 
Sarvent  and  Carrie  his  wife  during  their  natural  lives,  and  after  their  death  to 
divide  the  proceeds  between  the  children  of  Charles  A.  Sarvent  equally  share 
and  share  alike." 

EM,  that  the  word  "authorized,"  used  in  connection  with  the  power  to  sell  the 
premises  given  to  the  executor  in  case  Charles  A.  Sarvent  and  Carrie,  his  wife,, 
did  not  desire  to  occupy  the  premises  and  refused  to  pay  taxes  and  make 
repairs,  must  be  considered,  in  the  light  of  the  whole  scheme  of  the  quoted 
clause  of  the  will,  to  have  been  used  in  a  mandatory  sense,  not  involving  any 
personal  discretion  on  the  part  of  the  executor,  and  that,  therefore,  an  admin- 
istrator with  the  will  annexed  had  power  to  sell  the  premises  if  the  said  Charles 
A.  Sarvent  and  his  wife  did  not  desire  to  occupy  the  premises  and  neglected 
and  refused  to  pay  the  taxes  and  make  repairs  thereon; 

That<  an  administrator  with  the  will  annexed  may  exercise  a  power  to  sell  the 
testator's  realty,  conferred  by  the  will  on  the  executor  nominated  therein,  if 
such  power  of  sale  given  by  the  will  is  imperative  and  does  not  involve  any 
element  of  personal  discretion  on  the  part  of  the  executor. 

Appeal  by  the  plaintiff,  Samuel  Ayers,  from  a  judgment  of  the 
Sapreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Rockland  on  the  8th  day  of  June,  1903j. 
upon  the  decision  of  the  court,  rendered  after  a  trial  before  the  court 
without  a  jury  at  the  Rockland  Trial  Terra,  dismissing  the  com- 
plaint upon  the  merits. 

A.  S.  Tompkins^  for  the  appellant. 

Benjmnin  Levison^  for  the  respondent. 

Hooker,  J. : 

The  question  presented  by  this  appeal  is  whether  or  not,  under 
the  terms  of  the  2d  clause  of  the  will  of  Garret  Sarvent,  the 
administrator  with  the  will  annexed  had  power  to  sell  the  homestead 
plot.  If  he  had  such  authority,  the  judgment  must  be  affirmed; 
otherwise,  not. 
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The  2d  clause  of  his  will  reads  as  follows:  "It  is  also  ray  will 
and  I  do  hereby  order  and  direct  that  ray  homestead  plot  *  *  * 
remain  nnsold  and  that  my  son  Charles  A.  Sarvent  and  Carrie  his 
wife  have  the  free  use,  occupation  and  control  of  the  same  during 
their  natural  lives  or  the  life  of  either,  they,  however,  to  pay  all 
taxes  accruing  thereon  and  to  keep  the  same  in  repair  so  long  as 
they  desire  to  use  and  occupy  the  same,  and  at  the  death  of  said 
Charles  A.  and  Carrie,  his  wife,  I  order  and  direct  that  ray  execu- 
tors sell  the  same  giving  good  and  sufficient  deed  or  deeds  to  the 
purchaser  or  purchasers  thereof,  and  that  the  proceeds  arising  from 
the  sale  thereof  be  divided  between  the  children  of  my  said  son 
Charles  A.  Sarvent  equally  share  and  share  alike.  Should  my  son 
Charles  A.  and  Carrie  his  wife  not  desire  to  occupy  said  premises 
and  pay  the  taxes  and  make  no  repairs  as  aforesaid  or  refuse  to  pay 
said  taxes  or  make  said  repairs,  then  and  in  that  event  I  authorize 
my  executor  to  sell  the  same  and  invest  the  proceeds  thereof  and 
pay  the  income  thereof  to  said  Charles  A.  Sarvent  and  Carrie  his 
wife  during  their  natural  lives,  and  after  their  death  to  divide  the 
proceeds  between  the  children  of  Charles  A.  Sarvent  equally  share 
and  share  alike."  There  was  abundant  proof  upon  the  trial  that 
before  the  plaintiflE  contracted  to  purchase  this  property  Charles  A. 
Sarvent  did  not  desire  to  occupy  the  premises,  pay  the  taxes  and 
make  repairs,  and  had  actually  refused  to  pay  the  taxes  and  make 
repairs  on  the  premises.  The  scheme  of  this  clause  of  the  will 
seems  quite  clearly  to  be  that  Charles  A.  Sarvent  and  his  wife  should 
have  the  beneficial  use  of  the  homestead  or  the  proceeds  from  its 
sale  during  their  Hves  and  that  the  remainder  should  go  to  their 
children.  The  executor  by  this  clause  of  the  will  was  absolutely 
directed  to  sell  the  homestead  upon  the  death  of  Charles  A.  Sarvent 
and  Carrie,  his  wife,  and  under  the  authorities  to  which  attention 
will  be  called,  it  cannot  be  doubted  in  respect  to  the  sale  after  the 
death  of  Charles  A.  and  Carrie,  that  the  administrator  with  the  will 
annexed  would  have  had  abundant  power  and  authority  to  convey. 
Although  the  testator  used  the  word  "  authorize  "  in  respect  to  his 
executor  selling  the  premises  in  case  Charles  A.  and  Carrie  do  not 
desire  to  occupy  and  refuse  to  pay  taxes  and  make  repairs,  the  term 
must  be  considered,  in  the  light  of  the  whole  scheme  of  that  clause 
of  the  will,  to  have  been  used  in  a  mandatory  sense.     It  is  clear 
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that  the  testator  Iiad  in  mind  and  intended  that  there  should  be  no 
waste  of  the  homestead  plot,  and  that  his  son  Charles  and  wife 
should  occupy  and  make  repairs  and  pay  taxes  or  otherwise  should 
obtain  the  income  from  the  proceeds  of  the  sale  of  the  homestead 
plot.  If  no  mandatory  direction  to  exercise  a  power  of  sale  was 
given  to  the  executor  waste  of  the  premises  was  almost  sure  to  fol- 
low; either  the  taxes  wonld  remain  unpaid  and  the  property  be  sold 
to  satisfy  them  or  the  place  would  go  to  ruin  for  want  of  repair. 
No  discretion  as  to  whether  or  not  a  sale  should  be  made  was  con- 
templated by  the  use  of  the  term  "  authorize."  The  intent  of  the 
testator  was  to  direct  that  the  same  should  be  sold  in  case  his  son 
refused  to  pay  the  taxes  and  make  repairs.  The  rule  as  to  the  power 
of  an  administrator  with  the  will  annexed  to  sell  property  under  a 
power  of  sale  was  recently  discussed  in  this  department  in  Carpen- 
ter V.  Bonner  (26  App.  Div.  462),  where  Mr.  Justice  Bartlett 
said  (p.  463) :  "  The  title  to  the  premises  which  the  appellant 
purchased  on  the  foreclosure  sale  in  this  action  depends  upon  the 
validity  of  a  sale  made  by  Coleridge  A.  Hart,  as  administrator 
with  the  will  annexed,  under  a  power  of  sale  contained  in  the  will 
of  his  father,  Gilbert  B.  Hart,  deceased.  The  rule  in  regard  to  the 
exercise  of  such  a  power  by  an  administrator  with  the  will  annexed 
was  recently  considered  and  applied  by  this  court  in  the  case  of 
Clifford  V.  Morrdl  (22  App.  Div.  470).  There  is  no  objection  or 
obstacle  to  its  exercise  by  such  an  administrator  where  no  element  of 
personal  discretion  is  involved,  and  the  power  of  sale  is  imperative 
under  a  fair  construction  of  the  will.  In  the  present  case  it  is  not 
necessary  to  review  at  length  the  various  provisions  of  the  long  will 
in  whicli  the  power  is  contained.  It  is  enough  to  say  that  we  deem 
the  direction  in  the  2d  article,  in  respect  to  the  sale  and  conver- 
sion of  the  real  estate  and  the  investment  of  the  proceeds,  sufficiently 
absolute  and  mandatory  to  authorize  the  exercise  of  the  power  by  an 
administrator  with  the  will  annexed,  in  default  of  its  exercise  by  the 
executor  named  in  the  will.  It  is  true  that  the  testator  empowers 
his  executors,  *  at  their  discretion,'  to  sell  and  convert  all  his  real 
estate ;  but  the  context  leaves  no  doubt  that  this  phrase  was  merely 
intended  to  relate  to  the  time  at  which,  and  the  circumstances  under 
which,  a  sale  might  be  made,  and  was  not  designed  to  vest  them 
with  any  discretion  whatever  as  to  the  question  whether  they  should 


Digitized  by  VjOOQIC 


HALE  V.  BURNS.  101 

App.  Div.]  /  SBC019D  Depaktmemt,  Jasvary,  1905. 

eell  or  should  not  sell.  The  testator  manifestly  intended  that  his 
real  estate  should  be  sold  and  that  the  proceeds  should  be  invested 
in  three  separate  funds.  At  the  same  time  he  left  his  executors  at 
liberty  to  determine  the  precise  time  when  the  sale  should  be  made, 
and  left  them  at  liberty  to  make  it  under  such  circumstances  as 
should  bo  most  favorable  to  the  parties  interested."  (See  Green- 
land V.  Waddelly  116  K  Y.  234;  MoU  v.  Ackerman,  92  id. 
539.)  ^ 

The  provisions  of  the  clause  under  consideration  did  not  involve 
the  personal  discretion  of  the  executor,  and  hence  our  conclusion  is 
that  the  administrator  with  the  will  annexed  had  authority,  under 
the  power  of  sale  contained  in  the  will,  to  make  the  sale  of  the 
homestead  plot  to  the  plaintiff,  and  that  the  judgment  should,  there- 
fore, be  affirmed. 

HiRSCHBERG,  P.  J.,  Bartlett  and  Woodward,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


Peter  Hale,  Kespondent,  -y.  Joseph  Burns,  Individually,  and  as 
Captain  of  the  Second  Police  Precinct  of  the  Police  Department 
of  the  City  of  New  York,  Appellant. 

A  court  of  equity  may  restrain  a  pubtie  officer  from  committing  a  trespoM — where 
a  policetnan  is  stationed  permanently  in  a  saloon  and  in  a  dub  room  there  is  no 
adequate  remedy  at  law  — such  an  act  is  not  justified  by  the  Liquor  Tax  Law  or 
the  New  Yoi'k  city  charter  —  it  violates  the  Constitution  —  in  granting  an  inunc- 
tion order  to  restrain  it,  the  court  should  not  recite  that  the  captain  of  police  acted 
maliciously. 

Upon  an  appeal  from  an  order  granting  an  injunction  pendente  lite,  made  in  an 
action  brought  against  the  defendant  individually  and  as  a  police  captain  of 
the  city  of  New  York  to  restrain  him  from  persisting  in  an  alleged  continuing 
trespass  on  the  plaintiff's  property,  it  appeared  that  the  plaintiff  conducted  a 
duly  licensed  saloon  on  the  ground  floor  of  certain  premises  in  the  city  of  New 
York;  that  on  the  second  floor  of  the  building  were  two  rooms,  one  of  which 
the  plaintiff  occupied  as  a  restaurant  and  the  other  of  which  he  rented  to  cer- 
tain butchers  as  a  clothes  room;  that  there  was  also  located  on  the  second 
floor  of  the  building  a  third  room  which  was  occupied  by  an  incorporated 
social  club;  that  access  to  the  second  floor  was  gained  by  a  stairway  located  at 
the  side  of  the  saloon. 
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It  further  appeared  that  the  defendant,  who  knew  that  certain  men  whom  he 
suspected  of  being  common  gamblers  were  members  of  the  club,  and  who 
believed  that  they  intended  to  conduct  a  gambling  place  on  the  club  premises, 
stationed  two  officers  in  citizens'  clothing  on  the  plaintifiTs  premises;  that  one 
of  them  took  his  post  in  the  plaintiff's  saloon  and  the  other  upstairs,  sometimes 
within  and  sometimes  without  the  plaintiff's  restaurant;  that  the  continued 
presence  of  the  police  officers  in  and  upon  the  plaintiff's  premises  seHously 
damaged  the  plaintiff's  business;  that  upon  the  plaintiff's  protesting  against 
the  presence  of  the  officers,  the  defendant  replied  that  he  would  not  desist 
until  he  had  driven  the  suspected  gamblers  from  his  precinct. 

The  plaintiff  was  not  a  member  of  the  club  and  had  nothing  to  do  with  it,  and 
was  not  interested  in  the  premises  which  it  occupied,  either  as  owner  or  pro- 
prietor, or  in  any  other  way.  It  was  not  suggested  or  intimated  that  the 
plaintiff  had  ever  in  any  way,  either  on  his  premises  or  in  the  room  occupied 
by  the  club,  committed  or  attempted  to  commit  a  crime;  nor  did  it  appear  that 
the  room  occupied  by  the  club  had,  prior  to  such  occupation,  ever  been  used 
for  an  immoral  purpose  or  that  it  was  being  so  used  by  the  club. 

Held,  that  the  order  granting  the  injunction  pendente  lite  should  be  affirmed; 

That  the  power  of  a  court  of  equity  to  restrain  a  continuing  trespass  may  be 
invoked  to  restrain  public  officers  from  performing  acts  in  the  discharge  of 
their  duties  which  come  within  the  nature  of  a  trespass  tending  to  the  irrepar- 
able injury  of  the  aggrieved  party: 

That  the  objection  that  the  plaintiff  had  an  adequate  remedy  at  law  was  unten- 
able; that  the  mere  existence  of  the  continuing  trespass  was  quite  suffi- 
cient to  authorize  the  plaintiff  to  maintain  this  action,  and,  moreover,  that  it 
was  clear  that  the  injuries  to  the  plaintiff  would  be  irreparable  and  that  he  had 
no  adequate  remedy  at  law  ; 

That  the  defendant  could  not  justify  his  conduct  under  section  37  of  the  Liquor 
Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1908,  chap.  486)  which 
declares  saloons  to  be  public  places  and  gives  to  police  officers  the  right  to 
inspect  them,  nor  under  section  315  of  the  charter  of  the  city  of  New  York 
(Laws  of  1901,  chap.  466)  which  makes  it  the  duty  of  police  officers  to  "  observe 
and  inspect  all  places  of  public  amusement,  all  places  of  business  having  excise 
or  other  licenses  to  carry  on  any  business;  *  *  *  all  gambling-houses, 
*  *  *  and  to  repress  and  restrain  all  unlawful  and  disorderly  conduct 
or  practices  therein;" 

That  it  was  not  the  intention  of  the  Legislature  when  conferring  such  powers 
on  police  officers  to  permit  them  to  permanently  occupy  the  premises  of  an 
individual; 

That  the  manner  in  which  police  officers  may  prevent  crime  is  point-ed  out  by 
statute,  and  should  not  be  extended  so  as  to  interfere  with  the  constitutional 
guaranty  that  "  the  right  of  the  people  to  be  secure  in  their  persons,  houses, 
paper  and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be  vio- 
lated," and  that  no  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law; 

That  a  clause  in  the  order  granting  the  injunction  pendente  lite,  stating  that  it 
satisfactorily  appeared  to  the  court  that  the  defendant  had  acted  maliciouBly 
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and  oppressively  toward  the  plaintiff,  should  be  stricken  therefrom  as  the 
court  should  not.  when  granting  a  provisional  remedy,  declare,  as  a  matter  of 
fact,  that  an  officer  has  been  guilty  of  a  crime. 

Appeal  by  the  defendant,  Joseph  Burns,  individually,  and  as 
<!aptain  of  the  second  police  precinct  of  the  police  department  of 
the  city  of  New  York,  from  an  order  of  the  Supreme  Court,  made 
at  the  Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  16th  day  of  July,  1904,  contin- 
uing a  temporary  injunction  pendente  lite, 

^     James  D.  Bell  {John  J.  Delany^  with  him  on  the  brief],  for  the 
appellant. 

Louis  n.  Reynolds  and  Ira  Leo  Bamberger^  for  the  respondent. 

Hooker,  J. : 

This  is  an  action  against  the  defendant  Bums,  individually,  and 
as  captain  of  the  second  police  precinct  of  the  police  department  of 
the  city  of  New  York,  for  injunctive  relief  decreeing  that  the 
defendant  be  restrained  from  a  continuing  trespass  on  the  plaintiff's 
property.  A  motion  was  made  at  Special  Term  for  a  temporary 
injunction  against  the  defendant  in  the  tenor  of  the  demand  for 
relief  in  the  complaint,  and  from  an  order  granting  such  an  injunc- 
tion pendente  lite  the  defendant  appeals. 

The  plaintiff  is  duly  licensed  to  conduct  a  saloon  at  No.  193 
Washington  street  in  the  borough  of  Manhattan,  city  of  New  York, 
<and  had  been  conducting  that  business  for  some  time  prior  to  the 
commencement  by  the  defendant  of  the  unlawful  acts  of  which  he 
complains.  The  saloon  proper  occupies  the  ground  floor,  and  the 
plaintiff  has  two  rooms  on  the  second  floor,  one  of  which  is  used  in 
his  restaurant  business,  where,  as  appears  from  the  affidavits,  he  has 
been  in  the  habit  of  serving  meals  to  both  men  and  women.  The 
other  of  the  two  rooms  upstairs  is  used  as  a  clothes  room  for  butchers, 
occupied  at  the  Washington  Market,  opposite  the  premises  of  the 
plaintiff.  These  butchers  are  customers  of  the  plaintiff,  and  rent 
from  him  the  use  of  this  room.  Access  to  the  second  floor  is  gained 
by  means  of  a  stairway  at  the  side  of  the  saloon,  and  upon  the  second 
floor  there  is  a  third  room  occupied  by  the  Sunny  Brook  Pleasure 
Olub,  which  seems  to  be  an  incorporated  social  club.    It  is  undis- 
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puted  that  the  plaintiflE  is  not  a  member  of  tlie  club,  has  nothing  to 
do  with  it,  and  is  not  interested  as  owner  or  proprietor  or  in  any 
other  way  with  the  premises  it  occupies.  Suspecting  that  gamblings 
was  being  practiced  or  would  be  indulged  in  by  visitors  at  the  club 
rooms,  the  defendant,  as  captain  of  police  of  the  precinct,  on  or 
about  the  1st  day  of  February,  1904,  stationed  two  police  officers  in 
citizens'  clothing  on  the  plaintiflPs  premises.  One  took  his  post  ia 
the  plaintiff's  saloon  and  the  other  upstairs,  sometimes  within  and 
sometimes  without  the  plaintiff's  eating  room.  They  assigned  as  tha 
reason  of  their  being  there  that  tlie  defendant  had  directed  them  to- 
post  themselves  there  for  the  purpose  of  preventing  gambling  on  th© 
premises,  and  though  many  times  requested  by  the  plaintiff  to  quit 
the  premises  unless  they  had  business  to  transact,  refused  to  go- 
Officers  were  kept  there  daily  from  noon  until  about  midnight- 
The  plaintiff  and  his  attorney  protested  to  the  defendant  against  the 
continuance  of  the  presence  of  the  officers  upon  the  premises,  and 
were  met  with  the  explanation  that  the  defendant  would  not  desist 
until  he  had  driven  Matthew  and  Thomas  Stripp  out  of  his  precinct- 
It  appears  that  the  Stripp  brothers  and  one  Cavanagh  were  mem- 
bers of  the  club,  and  the  defendant  suspected  them  of  running  ar 
gambling  room  on  the  second  floor  of  the  building  where  the  plain- 
tiff maintained  his  saloon.  They  frequently  patronized  the  plain- 
tiff's restaurant  and  his  bar.  The  defendant  further  said  to  the 
plaintiff  and  his  attorney  that  it  would  do  them  no  good  to  protest, 
and  that  as  long  as  the  ]>laintiff  did  business  in  his  precinct  he  pro- 
posed to  make  him  trouble,  and  said  :  "  You  will  have  a  whole  lot  of 
trouble,  too."  From  the  plaintiff's  showing  it  appears  that  the 
defendant  stated  to  plaintiff's  counsel  at  this  interview:  "  Why,  Mr. 
Reynolds,  it  is  simply  a  farce  to  come  here  and  ask  me  to  stop  it;. 
I  will  do  nothing  of  the  kind  ;  1  propose  to  keep  them  (the  officers) 
there  until  1  have  driven  this  man  (plaintiff)  out  of  business  in  my  . 
precinct ;  he  must  get  rid  of  those  people  (Stripps  and  Cavanagh) 
before  I  will  let  him  alone."  It  is  alleged,  and  appears  satisfac- 
torily from  the  proof  offered  in  support  of  the  motion,  that  the  con- 
tinued presence  of  the  police  officers  in  and  upon  the  plaintiff's 
premises  tended  to  and  had  already  deprived  the  plaintiff  of  the 
enjoyment  of  the  full  measure  of  business  which  he  had  attracted 
before  the  officers  were  posted ;  that  the  officers  would  not  allow 
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the  butchers  to  use  their  wardrobe,  and  that  many  of  his  former 
easterner^  were  deterred  from  patronizing  his  qating  room  on  the 
second  floor. 

The  plaintiflPs  action  is,  in  nature,  to  restrain  a  continuing  tres- 
pass. That  equity  will  lend  its  aid  in  such  behalf  cannot  be  doubted 
{Mohawk  <&  Hudson  It.  JR.  Co.  v.  Artcher^  6  Paige,  83);  and  this 
branch  of  equity  jurisprudence  has  been  held  properly  applicable  to 
restrain  public  officers  from  performing  acts  in  the  discbarge  of 
their  duties  which  seemed  to  come  within  the  nature  of  trespass 
tending  to  tlie  irreparable  injury  of  the  aggrieved  party.  {People  v. 
Carwl  Board  of  N.  Y.,  55  N.  Y.  390 ;  People  ex  rel.  Negxis  v. 
Dwyer^  90  id.  402 ;  Tribune  Assn.  v.  Sun  Printing  <&  Pub.  Assn.y 
7  Hun,  175.) 

The  appellant's  contention  that  this  action  should  not  lie  for  the 
reason  that  the  plaintiff  will  have  an  adequate  remedy  at  law  when 
his  business  is  finally  wiped  out,  should  not  prevail.  The  mere  fact 
of  a  continuing  trespass,  if  without  legal  authority  and  contrary  to 
the  wishes  of  the  plaintiff,  is  quite  sufficient  to  authorize  the  mainte- 
nance of  the  action.  But  further  than  that,  it  is  difficult  to  compre- 
hend how  the  plaintiff  can  ultimately  show  the  extent  of  his  damages. 
It  is  clear  that  the  injury  to  him  will  be  irreparable,  and  we  are 
convinced  that  he  has  no  adequate  remedy  at  law.  He  may  sue  for 
the  trespass,  it  is  true,  but  meanwhile  his  business  is  being  ruined, 
if  his  statements  are  to  be  believed,  and  the  court  below  has  evi- 
dently put  greater  faith  in  his  version  of  the  few  disputed  questions 
presented  by  the  affidavits. 

There  is  nothing  in  the  papers  more  than  the  suggestion  of  a  sus- 
picion that  the  law  has  ever  been  violated  in  the  room  occupied  by 
the  Sunny  Brook  Pleasure  Club,  and  what  statements  there  are  in 
the  affidavits  are  not  worthy  the  name  of  proof.  Above  all  that,  it 
is  not  suggested  or  intimated  that  the  plaintiff  has  ever  in  any 
way,  either  on  his  premises  or  in  the  room  occupied  by  the  club, 
committed  a  crime  or  attempted  to  do  so.  Ilis  worst  fault  is  lie 
has  allowed  two  or  three  characters,  who  seem  to  be  suspected  by 
the  police,  to  enter  his  place  of  business.  It  is  true  that  section  37 
of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws 
of  1903,  chap.  486)  declares  that  places  where  liquors  are  sold,  by 
reason  of  liquor  tax  certificates,  are  public  places,  and  gives  to 
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police  officers  the  right  to  inspect  them ;  and  it  is  true  that  section 
315  of  the  charter  of  the  city  of  New  York  (Laws  of  l&Ol,  chap. 
466)  makes  it  the  duty  of  police  officers  to  V  observe  and  inspect  all 
places  of  public  amusement,  all  places  of  business  having  excise  or 
other  licenses  to  carry  on  any  business ;  *  *  *  all  gambling- 
houses,  *  *  *  and  to  repress  and  restrain  all  unlawful  and 
disorderly  conduct  or  practices  therein ; "  and  it  is  by  said  section 
of  the  charter  further  made  their  duty  to  enforce  and  prevent  the 
violation  of  all  laws  and  ordinances  in  force  in  the  city  of  New 
York.  The  authority  carefully  to  observe  and  inspect  gambling 
houses  and  other  places  is  widely  different  from  an  imagined  authority 
to  occupy  such  premises ;  and  the  defendant's  conduct  in  respect  to 
the  plaintiff's  premises  has  amounted  to  nothing  less  than  an  occu- 
pation. Nor  was  it  the  intention  of  the  Legislature  to  permit,  under 
guise  of  such  granted  power,  anything  approaching  permanent 
occupation,  nor  can  the  defendant  justify  his  act  by  relying  upon 
the  direction  of  the  charter  that  it  is  the  duty  of  the  police  to  pre- 
vent crime.  The  manner  in  which  the  members  of  the  police 
department  may  do  this  is  that  pointed  out  by  the  different  statutes 
treating  of  its  duties  and  the  manner  of  coping  with  crime,  and 
should  not  be  extended  so  as  to  interfere  with  the  constitutional 
guaranty  that  "  the  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  paper  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated  "  (U.  S.  Const.  4th  amendt.),  and  the 
guaranty  that  no  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law  (State  Const,  art.  1,  §  6).  Were 
the  views  of  the  defendant  correct  in  relation  to  what  his  rights  and 
privileges  are  to  enforce  and  prevent  the  violation  of  the  law,  the 
argument  carried  to  a  logical  conclusion  would  warrant  the  filling 
of  every  resort,  evil  or  otherwise,  of  every  place  of  business  where 
opportunity  was  offered  to  commit  crime,  in  every  section  of  tlie 
<;ity  where  it  would  be  possible  to  do  so,  even  though  such  places 
wore  private  property,  with  paid  public  agents,  and  require  them  to 
remain  there  as  mentors  of  the  public  morals. 

The  case  of  Weiss  v.  Herlihy  (23  A  pp.  Div.  608)  is  in  many 
Tespects  similar  to  the  one  in  hand.  There  the  defendant  had  sta- 
tioned police  officers  in  a  restaurant,  ostensibly  to  prevent  gambling 
therein,  and  the  first  department  by  a  divided  court  refused  to 
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reverse  an  order  denying  plaintiflPs  motion  for  an  injunction 
fendente  lite.  It  seems  from  the  prevailing  opinion  in  that  case 
that  it  had  been  established  with  some  reasonable  degree  of  cer- 
tainty that  the  premises  occupied  by  the  plaintiflE  were  those  where 
common  gambling  had  been  indulged  in,  and  the  majority  of  the 
court  seemed  to  be  of  the  opinion  that  because  the  plaintifiPs 
place  had  been  a  common  gambling  house  the  defendant  as  captain 
of  the  police  was  within  his  rights  and  privileges  and  in  the  per- 
formance of  his  duties  in  attempting  to  prevent  further  violations 
of  law  at  that  place.  The  record  here  discloses  no  evidence  of  that 
character,  however,  and  no  suggestion  appears  that  the  room  occu- 
pied by  the  club  was,  prior  to  the  advent  of  Cavanagh  and  the 
Stripp  brothers,  ever  used  for  any  purpose  of  an  immoral  nature. 
Practically  the  only  excuse  the  defendant  offers  for  his  conduct  was 
that  he  suspected  these  men  of  being  common  gamblers,  knew  they 
were  members  of  this  club ;  that  they  had  recently  abandoned  old 
premises  where  they  were  supposed  to  have  conducted  a  gambling 
place,  and  the  inference  was  that  they  had  transferred  it  to  this  club 
room.  The  case  also  differs  in  this,  that  the  plaintiff  there  appeared 
to  be  somewhat  of  a  notorious  character  himself,  and  had  been  con- 
victed of  crime  theretofore.  There  is  no  warrantable  aspersion  cast 
upon  the  reputation  of  the  plaintiff  in  this  case ;  and  even  were  the 
rale,  as  adopted  by  the  majority  of  the  court  in  the  Weiss  case,  to 
prevail,  no  circumstances  are  disclosed  which  under  the  doctrine 
there  announced  would  have  authorized  the  defendant  to  indulge 
in  his  continuing  trespass  upon  the  plaintiff's  premises. 

The  view  taken  leads  to  the  conclusion  that  the  preliminary 
injunction  granted  in  this  case  was  properly  continued  during  the 
pendency  of  the  action.  A  majority  of  my  associates,  however,  are 
of  the  opinion  that  the  order  under  review  goes  too  far  in  its 
recitals  which  declare,  among  other  things,  that  the  defendant,  a 
police  captain,  has  acted  maliciously  and  oppressively  toward  the 
plaintiff.  It  seems  to  tliem  that  the  court  ought  not,  in  awarding  a 
provisional  remedy,  to  declare  as  a  matter  of  fact  that  an  officer  has 
been  guilty  of  a  crime,  and  oppression  is  a  misdemeanor  under  sec- 
tion 556  of  the  Penal  Code.  The  order  to  be  entered  upon  our 
decision,  therefore,  while  aflSrming  the  order  appealed  from,  so  far 
as  it  continues  the  injunction,  will  modify  the  same  by  striking  out 
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the  recitals  declaring  that  it  satisfactorily  appears  to  the  court  that 
the  defendant  has  acted  maliciously  and  oppressively.  It  is  enough 
to  warrant  the  injunction  and  its  continuance  that  it  appears  that 
the  acts  sought  to  be  restrained  constitute  a  continuing  trespass. 

HiRscHBEEo,   P.   J.,   Bartlett,   Woodward    and   Jenks,   JJ.> 
concurred. 

Order  modified  by  striking  out  all  allegations  charging  the  defend* 
ant  with  oppression,  and  as  modified  afiirmed,  without  costs. 


Daniel  T.  O'Brien,  as  Administrator  De  Bonis  Non  of  Ann  G^oote^ 
Formerly  Ann  Gaffney,  Deceased,  Appellant,  v.  The  Williams- 
burg Savings  Bank  and  Wiluah  A.  Brown,  as  Administrator^ 
etc.,  of  Margaret  Brown,  Deceased^  Kespondents. 

A  savings  bank  deposit  "in  trust  far  Margaret  Brofon" — proof  of  a  prior  statement 
by  tfis  depo9itor  that  she  intended  it  to  be  for  the  benefit  of  Margaret  Brawn  eUab- 
lishes  an  irrevocable  trust. 

Where,  prior  to  the  opening  of  a  eavingB  bank  account  by  one  Ann  Coote  "  in 
trust  for  Margaret  Brown/'  the  said  Ann  Ck)Ote  declared  it  to  be  her  intention 
that  the  account  and  money  should  be  for  the  benefit  of  Margaret  Brown,  and 
that  she  did  not  want  her  husband  (Coote)  to  get  it,  an  irrevocable  trust  in  the 
deposit  is  thereby  created  in  favor  of  the  said  Margaret  Brown. 

Keargtjment  of  an  appeal  by  the  plaintiff,  Daniel  T.  O'Brien,  as 
administrator  de  bonis  non  of  Ann  Coote,  formerly  Ann  Gaffney, 
deceased,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  the  oiffice  of  the  clerk  of  the  county  of  Kings 
on  the  14th  day  of  May,  1903,  upon  the  decision  of  the  .court  ren- 
dered after  a  trial  at  the  Kings  County  Special  Term. 

The  action  was  originally  brought  by  James  Coote,  as  adminis- 
trator of  Ann  Coote,  formerly  Ann  Gaffney,  deceased,  but  he  having 
died  after  the  trial  and  the  affirmance  of  the  judgment,  the  action 
was  revived  and  Daniel  T.  O'Brien  was  substituted  as  administrator 
de  bonis  non, 

George  M,  Prest^  for  the  appellant. 

Oeorge  Tompkins^  for  the  respondents. 
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Hooker,  J. : 

A  reargument  was  granted  in  the  case  after  the  Court  of  Appeals 
reversed  our  decision  in  Matter  of  Totten  (179  N.  Y.  112,  revg.  89 
App.  Div.  368).  We  affirmed,  without  opinion,  on  the  first  argu- 
ment. (Coote  V.  WiUiarmhurg  Scuvings  Bcutik^  92  App.  Div.  613.) 
It  was  supposed  that  the  rule  the  Court  of  Appeals  laid  down  in 
Matter  of  Totten  {sxiprd)  might  affect  the  question  in  this  case. 
In  my  opinion  it  did  not.  In  that  case  (p.  125)  the  court  says : 
^*After  much  reflection  upon  the  subject,  guided  by  the  principles 
established  by  our  former  decisions,  we  announce  the  following  as 
our  conclusion  :  A  deposit  by  one  person  of  his  own  money,  in  his 
own  name  as  trustee  for  another,  standing  aione^  does  not  establish 
an  irfevocable  trust  during  the  lifetime  of  the  depositor.  It  is  a 
tentative  trust  merely,  i-evocable  at  will,  until  the  depositor  dies  or 
completes  the  gift  in  his  lifetime  by  some  unequivocal  act  or  decla- 
ration, such  as  delivery  of  the  pass  book  or  notice  to  the  beneficiary. 
In  case  the  depositor  dies  before  the  beneficiary  without  revocation, 
or  some  decisive  act  or  declaration  of  disaffirmance,  the  presumption 
arises  tliat  an  absolute  trust  was  created  as  to  the  balance  on  hand 
at  the  death  of  the  depositor."  The  point  in  the  case  at  bar  is  that 
the  deposit  by  the  deceased,  Mrs.  Coote,  of  the  moneys  in  the  defend- 
ant savings  bank  did  not  "  stand  dU>ne.^^  The  court  has  found  on 
evidence,  which,  though  slight,  is  sufficient,  that  "  before  opening 
snch  account  and  making  such  deposit,  said  Ann  Coote  declared  it 
to  be  her  intention  that  the  account  and  n^oney  should  be  for  the 
benefit  of  Margaret  Brown."  The  appellant's  contention  that  the 
purpose  of  the  depositor  must  be  clear  and  unequivocal  is  the  law ; 
but  Mrs.  Coote's  statement  that  she  wanted  Margaret  Brown  to 
have  the  money  and  did  not  want  her  husband  (Coote)  to  get  it, 
does  not  leave  much  room  for  doubt  as  to  her  meaning ;  especially 
when  accompanied  with  the  deposit,  "In  trust  for  Margaret 
Brown."  Her  intention  expressed  without  equivocation,  coupled 
with  the  deposit  in  the  form  in  which  it  appears,  created  an  irrevo- 
cable trust,  and  I  advise  affirmance,  with  costs. 

HrascHBEBG,  P.  J.,  Baetlett,  Woodward  and  Jekks,  JJ., 
concurrjBd. 

Judgment  affirmed,  with  costs  on  reargument. 
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In  the  Matter  of  the  Petition  of  Wilhblmina  Landmbsskb,  Appel- 
lant, for  the  Appointment  of  a  Trustee  in  the  Place  of  W aldbmak 
A.  Walthee,  Deceased. 

Charles  W.  Walthbr  and  Frank  O,  Walther,  Respondents. 

Tfu  appotnimerU  of  a  trustee  in  place  of  a  deceased  trustee  is  not  res  adjudicata  aa 
to  the  existence  of  a  trust  —  it  should  be  made  where  a  prima  facie  case  is  presented^ 

The  appointment  by  the  Supreme  Court  of  a  trustee  in  place  of  a  deceased  trus- 
tee is  not  res  adjudicata  on  the  question  as  to  whether  or  not  the  alleged  trust 
exists. 

Where,  upon  such  an  application,  the  petitioner  makes  prima  fade  proof  of  tb» 
existence  of  the  trust  and  the  death  of  the  alleged  trustee,  the  application  will 
be  granted  unless  the  opposing  papers  conclusively  disprove  the  prima  faci^ 
case  made  out  by  the  petitioner. 

Appeal  by  the  petitioner,  Wilhehnina  Landmesser,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  20tli 
day  of  June,  1904,  denying  the  petitioner's  application  for  the 
appointment  of  a  trustee  in  the  place  of  Waldemar  A,  Walther^ 
deceased. 

Richard  Krause  \_ffenry  B.  Heylmcm  with  him  on  the  brief]  ^ 
for  the  appellant. 

Emil  J.  ViUanyij  for  the  i-espondents. 

Hooker,  J. : 

It  appears  from  the  moving  papers  in  this  case  that  the  husband 
of  the  petitioner,  in  about  the  year  1866,  created  a  trust  in  favor  of 
tlie  petitioner,  wliich  was  for  her  benefit  during  her  lifetime  ;  and 
that  the  trust  was  unexecuted  when  the  trustee  died.  The  motion 
to  appoint  a  trustee  in  the  place  of  the  deceased  trustee  was  denied 
by  the  learned  Special  Term.  The  papers  read  in  opposition  to  the 
motion  tend  to  ahow^  Jirstj  that  a  trust  was  never  created,  and  tliat 
the  corpus  was  a  mere  loan  to  the  trustee ;  and,  second^  that  the 
trust  fund  has  been  exhausted  by  actual  payment  to  the  beneficiary, 
the  petitioner  herein,  or  that  the  debt  has  been  paid  in  full  to  lier* 
We  think,  however,  that  a  jprim<i  facie  showing  is  made  by  the 
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papers  read  in  snpport  of  the  motion  that  there  was  in  fact  a  trust 
created,  by  the  husband  of  the  petitioner,  in  or  about  the  year  1866^ 
and  that  the  deceased  Walther  became  and  acted  as  the  trustee. 
That  he  has  died  there  is  no  question,  and  unless  the  opposing 
papers  conclusively  disprove  the  case  made  out  by  the  petitioner,, 
the  learned  court  should  have  appointed  a  new  trustee.  The 
respondents  have  presented  to  this  court  an  able  brief  in  an  effort 
to  demonstrate  that  there  was  in  fact  and  could  have  been  under 
the  circumstances  no  trust  created ;  but  in  answer  to  this  it  is  suf- 
ficient to  observe  that  the  mere  appointment  of  a  new  trustee  in 
place  of  the  deceased  Walther  cannot  conclude  the  respondents  in 
any  proceedings  which  may  be  instituted  by  the  appointee,  and 
the  mere  appointment  cannot  in  any  light  be  considered  as  re9 
adjudicofta  on  the  question  whether  or  not  in  fact  a  trust  waa 
actually  created.  Matter  of  Carpenter  (131  N.  Y.  86)  was  an 
appeal  from  an  order  of  the  General  Term  reversing  an  order  of 
the  Special  Term  appointing  a  trustee  in  place  of  one  Pierce,  a 
deceased  trustee.  In  that  case  Andrews,  J.,  said :  "  The  petitioner 
was  entitled,  under  the  act,  chapter  185  of  the  Laws  of  1882,  to 
have  a  new  trustee  appointed  in  place  of  George  A.  Pierce,  the 
deceased  trustee,  upon  a  prima  facie  case  being  made,  not  conclu- 
sively disproved,  showing  that  the  notes,  mouey  and  securities  in 
the  hands  of  the  administrator  of  Pierce,  referred  to  in  the  petition,, 
were  either  held  by  Pierce  at  his  decease  as  trustee  for  the  petiti- 
oner, or  were  the  proceeds  of  the  trust  estate.  {MaUer  of  Waring^. 
99  N.  Y.  114.)  The  appointment  of  a  new  trustee  would  not  con- 
clade  the  representatives  of  the  estate  of  Pierce  in  any  proceed- 
ing instituted  by  the  appointee,  to  subject  the  property  in  the  handa 
of  the  administrator  of  Pierce  to  the  trust,  from  contesting  its  exist- 
ence or  from  claiming  that  the  property  belonged  to  the  decedent. 
Moreover,  the  order  of  the  Special  Term  was  made  expressly 
'without  pi-ejudice  to  the  estate  of  George  A.  Pierce,  deceased,  ta 
contest.' " 

Much  of  the  matter  alleged  in  opposing  the  motion  may  be  sus- 
ceptible of  contradiction  in  any  action  or  proceeding  that  the  trustee 
may  bring  against  the  respondents ;  in  any  event,  it  is  not,  in  the 
form  presented  in  opposition  to  this  motion,  suflSciently  conclusive 
to  disprove  what  we  consider  the  prima  facie  case  presented  by  the 
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petitioner,  and  under  the  rule  in  the  Carpenter  Case  {supra)  we  are 
constrained  to  hold  that  the  learned  court  at  Special  Term  erred  in 
denying  the  motion. 

The  order  should  be  reversed  and  the  proceedings  remitted  to  the 
Special  Term  to  make  an  appointment  of  a  new  trustee. 

IIiKSCHBEBG,  P.  J.,  Baktlett,  WooDWAJtD  and  Jenks,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
matter  remitted  to  the  Special  Term  for  further  proceedings  in 
accordance  with  the  opinion  of  Hooker,  J. 


George  M.  "WnnEHOusE,  Appellant,  v.  The  Staten  Island  Water 
Supply  Company,  Respondent. 

Duty  of  a  toater  company  to  supply  water  to  a  cuitomer  — it  is  bound  to  force  die 
water  into  the  customer's  Jumse  —  the  practice  of  opening  water  taps  in  cold 
weather  does  not  excuse  it  —  a  vis  major  is  not  a  drfense. 

Where  a  private  corporation,  engaged  in  the  business  of  furnishing  for  a  consid- 
eration water  to  the  inhabitants  of  a  village,  has  for  a  number  of  years  furnished 
at  an  annual  rental  water  to  the  house  of  a  resident  of  that  village,  and  in  May, 
1903,  such  resident  pays  and  the  corporation  accepts  the  annual  rental  for  the 
ensuing  year,  an  implied  contract  is  thereby  created  under  which  it  is  the  duty 
of  the  corporation  during  such  ensuing  year  to  furnish  water  to  the  resident's 
house  in  the  same  manner  as  it  has  done  during  the  preceding  years. 

Such  contract  contains  an  implied  provision  that  the  quantity  of  water  supplied 
by  the  corporation  shall  be  sufficient  for  the  ordinary  uses  to  which  it  is  applied 
by  the  resident,  and  that  the  water  shall  be  forced  into  the  resident's  house 
irrespective  of  the  altitude  of  such  house  above  the  water  main. 

The  corporation  is  not  relieved  from  liability  for  a  failure  to  maintain  sufficient 
pressure  in  its  mains  to  force  the  water  into  the  resident's  house  during  the 
winter  months,  because  of  a  practice  existing  on  the  part  of  its  consumers  to 
allow  water  taps  to  remain  open  during  such  months  in  order  to  prevent 
freezing,  it  appearing  that  one  of  the  rules  of  the  water  company  was  that 
"  faucets  are  not  to  be  left  open  to  prevent  frosting  of  pipes  in  cold  weather." 

The  vis  major  is  not  an  excuse  for  the  non-performance  of  an  absolute 
undertaking. 

Appeal  by  the  plaintiff,  George  M.  Wliitehouse,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of  Rich* 
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inond,  in  favor  of  the  defendant,  entered  on  the  2d  day  of  June, 
1904,  dismissing  the  complaint  upon  the  merits. 

Howard  B.  Bayne^  for  the  appellant. 

T.  Ludlow  Chrysticj  for  the  respondent 

Hooker,  J. : 

The  defendant  was  successful  in  the  Municipal  Court  in  an  action 
brought  by  the  plaintiff  to  recover  damages  for  its  failure  to  supply 
iiim  with  water  during  the  months  of  January  and  February,  1904. 
The  plaintiff  has  appealed. 

The  defendant  is  a  domestic  corporation,  duly  organized  under 
chapter  737  of  the  Laws  of  1873  and  the  laws  supplementary  thereto- 
and  amendatory  thereof,  for  the  purpose  of  supplying  the  inhabitants 
of  the  village  of  New  Brighton  with  pure  and  wholesome  water  at 
reasonable  rates.  Pursuant  to  the  provisions  of  chapter  378  of  the 
Laws  of  1897  the  village  of  New  Brighton  was  consolidated  into 
the  present  city  of  New  York.  For  many  years  the  plaintiff  has 
occupied  as  a  dwelling  house  premises  located  on  Hamilton  avenue 
in  New  Brighton,  and  since  the  consolidation  has  resided  at  the 
same  place,  in  what  is  now  called  the  borough  of  Kichmond  in  the 
<5ity  of  New  York.  For  nearly  twenty  years  prior  to  the  1st  of 
May,  1903,  the  plaintiff  was  a  customer,  at  his  residence  on  Hamil- 
ton avenue,  New  Brighton,  in  the  present  borough  of  Richmond,  of 
the  water  supplied  by  the  defendant,  and  on  or  about  that  day  the 
plaintiff  paid  to  the  defendant  the  rate  for  which  the  defendant 
promised  and  agreed  to  supply  him  under  the  usual  conditions  with 
water  for  the  ensuing  year.  During  part  of  the  months  of  January 
and  February,  1904,  however,  the  defendant  failed  to  supply  the- 
plaintiff  with  water.  During  part  of  this  time  the  supply  was 
<iuite  insuflScient,  and  during  the  balance  he  procured  no  appreciable 
•quantity  of  water  from  it,  and,  in  order  to  obtain  water  for  his 
necessary  domestic  uses,  he  was  compelled  to  employ  labor  and 
4ippar^tus  to  draw  water  from  a  cistern  into  a  tank  in  his  house,  and 
the  plaintiff  claims  to  be  damaged  to  the  extent  of  the  fair  value  of 
the  labor  he  employed.  There  is  no  dispute  on  the  question  that 
during  a  considerable  period  of  the  month  of  January  and  a  portion 
App  Div.— Vol.  CI.        8 
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of  the  month  of  February,  1904,  the  plaintiff  failed  to  receive  water 
through  the  pipes  from  the  defendant's  supply,  and  no  evidence 
was  offered  tending  to  contradict  that  of  the  plaintiff,  showing  the 
measure  of  his  damage. 

The  principal  question  presented  by  the  record  for  the  considera- 
tion of  the  court  is  whether  under  the  contract  existing  between 
the  parties  to  tliis  action  the  defendant's  failure  to  supply  water  ta 
the  plaintiff  during  a  considerable  portion  of  the  month  of  January 
and  part  of  the  month  of  February,  1904,  was  a  breach  of  that  con- 
tract, for  which  the  plaintiff  is  entitled  to  recover  as  damages  the 
fair  value  of  services  rendered  to  the  plaintiff  in  pumping  water 
from  his  cistern  for  his  use.  The  defendant  is  a  quasi-public  cor- 
poration, chartered  to  supply  water  to  citizens  of  what  was  formerly 
New  Brighton.  When  the  plaintiff  moved  into  his  present  resi- 
dence connection  had  been  made  between  that  residence  and  the 
defendant's  main  in  St.  Mark's  place  by  means  of  a  service  pipe^ 
and  upon  the  plaintiff's  taking  up  his  residence  there  he  paid  to  the 
defendant  the  sura  of  money  it  asked  each  year  for  the  supply  of 
water  which  he  proposed  to  use.  The  rate  was  readjusted  after  he 
had  lived  there  a  short  time  for  the  reason  that  he  thought  he  waa 
paying  a  larger  rate  than  the  regulations  of  the  defendant  called 
for.  One  of  the  defendant's  agents,  upon  the  basis  of  the  estab- 
lished rates,  took  an  inventory  of  what  the  plaintiff  was  using  and 
readjusted  the  rate.  This  rate  was  paid  for  many  years,  and  on  or 
about  the  1st  day  of  May,  1903,  tlie  plaintiff  again  paid  to  the 
defendant  and  the  latter  received  the  annual  rental.  Under  these 
circumstances  a  contract  is  implied  between  the  plaintiff  and  the 
defendant  corporatioTi  by  virtue  of  which  it  undertakes  to  supply 
him  with  water.  {McEritee  v.  Kingstoti  Water  Co.^  165  N.  Y.  27.) 
There  must  necessarily  be  implied  in  this  contract  a  provision  that 
the  supply  by  the  defendant  for  which  the  plaintiff  is  paying  shall 
be  sufficient  for  the  ordinary  uses  to  which  the  plaintiff  has  put  it. 
It  is  unquestioned  that  there  has  been  a  breach  of  that  contract  and 
the  measure  of  damages  adopted  by  the  plaintiff  is  not,  nor  could  it 
well  be,  questioned.  The  defendant  sought  to  escape  liability  on 
the  theory  that  the  contract  with  the  plaintiff  was  simply  to  supply 
water  at  the  junction  of  the  service  pipe  and  the  water  main  in  St.. 
Mark's  place,  and  that  because  the  plaintiff's  residence  was  on  an 
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eminence  and  at  an  altitude  considerably  above  other  premises  sup- 
plied from  the  St.  Mark's  main,  it  was  not  liable  provided  it  could 
show  that  water  could  have  been  obtained  from  the  junction  of  the 
main  and  the  service  pipe.  Such  was  not  the  contract  between  the 
parties.  Were  such  provision  properly  to  be  incorporated  into  an 
implied  contract  between  water  companies  and  consumers  it  would, 
at  the  option  of  the  water  company,  relieve  it  from  all  liability  for 
its  failure  to  force  water  into  the  houses  of  its  consumers  by  show- 
ing that  water  could  have  been  obtained  in  the  street  below  ground 
in  the  water  mains.  The  implied  contract  in  this  case  was  to  supply 
the  plaintiff  with  water,  no  matter  what  the  altitude  of  his  house 
was  above  the  water  main  ;  for  this  had  been  the  custom  for  many 
years  and  the  defendant  had  been  paid  the  rates  demanded  for  sup- 
plying water  at  the  house,  and  again  in  continuance  of  the  contract  on 
the  Ist  day  of  May,  1903,  the  defendant  accepted  payment  of  the 
full  rate  for  the  ensuing  year,  which  implied  a  contract  to  continue 
the  service  as  it  had  been  rendered  and  that  was  that  the  plaintiflE 
should  have  water  in  his  house. 

The  only  other  defense  relied  upon  by  the  defendant,  namely, 
that  owing  to  the  excessive  cold  weather  the  defendant  had  been 
unable  to  maintain  its  usual  pressure  on  account  of  the  fact  that  the 
watertaps  of  consumers  were  generally  open  and  allowed  to  remain 
60  to  keep  up  a  circulation  of  water  for  the  purpose  of  preventing 
freezing  is  not  sufficient  to  relieve  the  defendant  of  liability.  The 
action  is  not  one  of  negligence,  but  to  recover  damages  for  a  breach 
of  a  contract,  and  where  a  contract  is  absolute  the  vu  major  is  not 
an  excuse  for  non-performance.  {Harmony  v.  JSiJigharyi,  12  N.  Y. 
99;  Ward  v.  //.  7?.  B.  Co.,  125  id.  230.)  It  is  to  be  observed  that 
one  of  the  rules  and  regulations  of  the  defendant  company  incor- 
porated into  the  contract  between  it  and  its  consumers  and  num- 
bered section  12,  on  the  reverse  side  of  the  water  receipts,  reads  as 
follows :  "  It  is  mutually  understood  and  agreed  that  faucets  are 
not  to  be  left  open  to  prevent  frosting  of  pipes  in  cold  weather,  nor 
to  obtain  cool  water  in  warm  weather."  Such  a  regulation  appears 
on  its  face  to  be  reasonable,  and  it  is  clear  therefrom  that  the 
defendant  had  adopted  the  same  so  that  it  might  prevent  the  occur- 
rence of  such  a  condition  as  it  now  claims  was  accountable  for  the 
failure  of  the  plaintiflE  to  obtain  water  during  this  cold  weather. 
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Our  opinion  is  that  although  the  circumstance  is  not  in  any  event  a 
defense  to  this  action,  the  defendant  should  not  be  allowed  here  to 
take  advantage  of  its  failure  to  enforce  one  of  its  own  regulations, 
enacted  for  the  purpose  of  preventing  the  occurrence  complained  of. 
For  these  reasons  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

HiBSCHBERG,  P.  J.,  Babtlett  and  Woodward,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Joseph  D.  Armstrong,  PlaintifiF,  v.  The  County  of  Nassau  and 
Others,  Defendants. 

Tax  tale — purchate  of  land  by  the  eouiUy — reasaeesment  of  such  land  for  the  pur- 
poses  of  taxation — power  of  the  supervisors  to  change  tfie  assessment  roll  —  expenses 
of  sale  and  advertisement,  Juno  paid — form  of  the  notice  of  sale. 

Land  purchased  by  a  county  at  a  tax  salo  should  be  assessed  until  title  thereto  is 
perfected  and  vested  in  the  county  by  a  proper  deed  and  all  rights  of  redemp- 
tion are  extinguished. 

All  property  is  taxable  unless  exempt  by  law,  and  it-  is  not  within  the  power  of  a 
board  of  assessors  to  exclude  property  from  an  assessment  roll  or  in  any  man- 
ner to  change  such  roll  except  for  an  error  manifest  from  its  inspection  without 
argument  or  evidence. 

Under  sections  122.  125,  150,  151,  158  and  157  of  the  Tax  Law  (Laws  of  1896, 
chap.  908,  as  amd.),  where  land  offered  for  sale  at  a  tax  sale  is  bought  in  by  the 
county  pursuant  to  the  statute,  because  of  the  failure  of  other  parties  to  bid 
for  it,  the  same  payments  are  to  be  made  by  the  county  that  would  have  been 
required  of  an  individual,  e.  g.,  the  county  must  pay  a  proportionate  share  of 
the  expenses  of  sale,  including  the  expense  of  publishing  the  notice  of  sale, 
and  charge  the  same  pro  rata  on  the  real  property  sold. 

Inasmuch  as  the  statute  does  not  specifically  provide  the  form  of  the  notice  of 
sale  or  its  contents,  the  determination  of  the  contents  of  the  notice  rests  largely 
in  the  discretion  of  the  officer  charged  with  its  publication. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Eugene  W.  Denton^  for  the  plaintiff.  ^ 

HdUtead  Sciidder,  for  the  defendants. 
Kick,  J. : 

It  appears  from  the  admitted  facts  herein  that  the  county  of 
Nassau,  at  a  regularly  advertised  sale  of  real  property  for  unpaid 
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taxes,  held  in  December,  1902,  bought  in  6,500  lots  or  parcels  of 
land  having  an  assessed  valuation  of  $400,000 ;  that  title  to  this  land 
has  never  been  obtained  by  said  county,  and  the  taxes  still  remain 
unpaid ;  and  as  yet  the  land  is  unredeemed.  The  following  ques- 
tions are  presented  by  this  submission  : 

First.  Whether  the  county  of  Nassau  has,  through  its  board  of 
supervisors,  the  power  to  exclude  from  tlie  tax  rolls  upon  which  the 
tax  levy  for  the  year  1904  is  made  the  unredeemed  parcels  of  real 
property  struck  down  to  said  county  at  said  tax  sale. 

Second,  Whether  said  county  of  Nassau  has,  through  its  board  of 
supervisors,  the  power  to  exclude  from  the  tax  roll  of  the  town  of 
North  Hempstead  such  of  the  unredeemed  parcels  of  said  real  prop- 
erty struck  down  to  said  county  at  the  1902  sale  as  are  situate  within 
school  district  No.  1  of  said  town  and  subject  to  the  tax  levy  of  1904. 

Third,  Whetlier  said  county  of  Nassau  has,  through  its  board  of 
supervisors,  the  power  to  pay  out  of  the  general  or  contingent  funds 
of  the  county  the  expenses  of  publishing  the  notice  of  said  tax  sale 
and  notice  of  redemption,  and  charge  said  expenses  back  pro  rata 
on  the  real  property  sold  at  said  sale. 

The  disposition  of  this  controversy  requires  the  determination, 
firsts  of  whether  the  county  of  Nassau  acquired  title  to  the  several 
parcels  of  land  in  question  by  virtue  of  their  being  bought  in  by, 
or  struck  off  to,  it  for  unpaid  taxes  at  the  sale  held  in  1902,  or  by 
any  subsequent  action  on  the  part  of  its  officers;  and,  second^ 
whetlier  any  part  of  the  expenses  of  said  tax  sale  at  which  the  land 
in  question  was  sold,  including  the  expenses  of  the  publication  of 
notice  of  such  sale  and  notice  of  redemption,  may  lawfully  be 
included  in  the  tax  budget  of  said  county  for  the  year  1904. 

The  ownership  of  this  land  by  the  county  is  based  entirely  upon 
and  limited  to  whatever  rights  it  acquired  at  the  tax  sale,  at  which, 
no  bids  being  received  therefor,  the  several  parcels  were  bought  in 
by  said  county  pursuant  to  statutory  requirement.  No  deed  has 
ever  been  executed  conveying  the  land  so  sold  to  the  county,  and 
there  is  no  evidence  that  any  proper  notice  of  redemption  has  been 
served,  and  it  must,  therefore,  be  assumed  that  the  rights  of  owners 
and  others  interested  in  said  lands  have  never  been  extinguished 
and  yet  exist.  The  county  at  the  utmost,  therefore,  is  only  shown 
to  have  a  tax  title  to  said  lands,  which  has  not  yet  ripened  into  a 
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fee.  Owners  and  persons  interested  still  have  the  right  to  redeem, 
and  at  least  until  such  time  as  the  title  to  said  lands  is  perfected 
and  fully  vested  in  the  county  by  a  proper  deed,  and  all  rights  of 
redemption  extinguished,  the  premises  should  be  assessed.  (  WelU 
V.  Johnston^  171  N.  Y.  324.)  All  property  is  taxable  unless  exempt 
by  law,  and  it  is  not  within  the  power  of  a  board  of  supervisors  to 
exclude  property  from  an  assessment  roll,  or  in  any  manner  change 
such  roll,  except  for  an  error  manifest  from  its  inspection  without 
argument  or  evidence.  {Matter*  of  Buffalo  Mutual  Ga^s  Light 
Co.,  14A  N.  Y.  228.) 

The  plaintiflE's  contention  on  which  the  second  question  arises  is, 
first,  that  the  expenses  of  publishing  the  notice  of  sale  is  by  section 
150  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of 
1902,  chap.  171,  and  Laws  of  1903,  chap.  170)  made  a  charge  on 
the  real  property  sold ;  and,  second,  that  the  notice  of  sale  pub- 
lished contained  matter  not  authorized  by  the  statute,  and  that  the 
expense  of  publishing  such  unauthorized  matter  is  not  chargeable  to 
the  county.  Section  151  of  article  7  of  the  Tax  Law  (as  amd.  by 
Laws' of  1898,  chap.  362)  requires  the  county^  treasurer  to  publish 
notice  of  a  contemplated  sale  of  lands  for  unpaid  taxes  and  must  be 
read  in  conjunction  with  sections  122,  125,  150,  153  and  157  of 
the  same  statute  (as  amd.  »upra  and  by  Laws  of  1898,  chap.  339). 
From  these  sections,  read  and  construed  together,  the  manifest 
intention  of  the  statute  is  that  when  the  land  offered  for  sale  is 
bought  by  the  county  by  reason  of  the  failure  of  others  to  bid  for 
it,  the  same  payments  are  to  be  made  by  the  county  that  would 
have  been  required  of  an  individual.  An  individual  is  required  to 
pay,  as  part  of  the  unpaid  tax,  a  proportionate  share  of  the  expenses 
of  sale,  including  the  expense  of  publishing  the  notice  of  sale.  The 
statute  does  not  specifically  provide  the  form  of  the  notice  or  all  of 
its  contents ;  its  provisions  do  not  exclude  such  matter  as  the  county 
treasurer  published  in  his  notice  in  this  case.  In  the  absence  of 
specific  directions  the  contents  of  such  a  notice  proper  to  be  pub- 
lished rests  largely  in  the  discretion  of  the  officer  charged  with  the 
duty  of  its  publication,  and  we  are  satisfied  that  the  county  treasurer 
did  not,  in  this  case,  exceed  his  power  or  go  beyond  the  bounds  of 
a  proper  discretion.  In  saying  this  we  do  not  intend  to  pass  on  the 
propriety  of  the  amount  charged.     It  follows  : 
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First,  That  the  county  of  Nassau  has,  tlirough  its  board  of  super- 
visors, no  power  to  exclude  from  the  tax  rolls  upon  which  the  tax 
levy  for  the  year  1904  is  made  the  unredeemed  parcels  of  real  prop- 
erty struck  down  to  said  county  at  the  tax  sale  of  1902. 

Second.  That  the  county  of  Nassau  has,  through  its  board  of 
supervisors,  no  power  to  exclude  from  the  tax  rolls  of  the  town  of 
North  Hempstead  such  of  the  unredeemed  parcels  of  real  property 
struck  down  to  said  county  at  the  1902  tax  sale  as  are  situated 
within  school  district  No.  1  of  said  town  and  subject  to  the  tax  levy 
of  1904. 

Third.  That  the  county  of  Nassau  has,  through  its  board  of 
supervisors,  the  power  to  pay  out  of  the  general  or  contingent  funds 
of  the  county  the  expenses  of  publishing  the  said  notice  of  tax  sale 
and  notice  of  redemption  as  in  the  submission  set  forth,  and  charge 
said  expenses  back  j?7*(?  rata  on  the  real  property  sold  under  said  pale. 

Let  judgment  be  entered  accordingly. 

HiBSCHBEBG,     P.     J.,     WoODWARD,     JeNKS      and     MiLLEB,     J  J., 

concurred. 
Judgment  for  plaintiff  on  submission  of  controversy. 


Spkncee  L.  Higgins,  on  Behalf  of  Himself  and  of  All  Other 
Creditors  of  A.  Tcthill  Keeve,  Whose  Executions  Have  Been 
Returned  Unsatisfied,  Respondent,  v.  Nathan  A.  Downs  and 
Oliver  Downs,  as  Executors  and  Trustees  of  the  Estate  of  Rhoda 
J.  Reeve,  Deceased,  and  Others,  Appellants,  Impleaded  with 
A.  TuTHiLL  Reeve  and  Others,  Defendants. 

Wm — when  it  crectUs  a  tnutfar  the  testatrix's  son,  although  the  devise  is  to  tlie  son  — 
a  power  of  disposal  aecompanying  a  trust  is  not  within  section  129  of  the  Beat  Prop- 
erty Law — alternative  future  expectant  estates  may  be  created — t?ie  estate  is 
descendible,  etc, —  lien  of  a  judgment  thereon  —  tlie  judgment  creditor  may  not  sue 
in  equity  to  obtain  a  construction  of  the  wiU. 

A  will  provided  as  follows:  *' Lastly,  I  give,  bequeath  and  devise  to  my  son 
Tuthill  all  the  rest  and  residue  of  my  property,  both  real  ai^d  personal,  to  be 
held  in  trust,  nevertheless,  by  my  said  executors,  and  managed  and  cared  for 
by  them  for  my  son  TuthiIVs  benefit  until  he  shall  arrive  at  the  age  of  fifty 
years,  -when  said  trust  shall  continue  in  discretion  of  said  executors,  and  if  my 
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son  shall  die  while  it  is  in  force,  he  may  dispose  of  said  property  by  will,  and 
if  he  dies  intestate,  then  this  property  I  bequeath  to  my  heirs  at  law." 

Held,  that  the  clause  quoted  created,  not  a  mere  power,  but  a  valid,  express  trust 
in  the  executors  for  the  purpose  of  receiving  the  rents  and  profits  of  the  real 
property  devised  and  of  applying  them  to  the  use  of  the  testatrix's  son  during- 
his  life,  or,  in  the  discretion  of  the  executors,  until  he  should  arrive  at  the  age 
of  fifty  years; 

That  the  power  of  disposal  given  to  the  son,  being  accompanied  by  a  trust,  did 
not  fall  within  the  provisions  of  section  129  of  the  Real  Property  Law  (Lawa 
of  1896,  chap.  547); 

That  the  clause  in  question  created  two  future,  expectant  estates  to  take  effect 
in  the  alternative,  to  wit,  a  remainder  in  said  son  Tuthill  limited  upon  the  prec- 
edent estate  in  the  executors,  and  contingent  upon  his  arriving  "  at  the  age  of 
fifty  years,"  and  the  exercise  by  the  executors  at  that  time  of  their  discretion  to 
terminate  the  trust;  and,  second,  a  remainder  in  the  testatrix's  heirs  at  law 
limited  upon  the  same  precedent  estate  in  the  executors  and  contingent  upon 
the  failure  of  the  estate  to  vest  in  the  said  Tuthill,  and  also  upon  his  failure  to> 
exercise  the  power  of  disposal  by  will  during  the  term  of  the  trust; 

That  the  creation  of  such  future  estates  to  take  effect  in  the  alternative  waa 
authorized  by  section  41  of  the  Real  Property  Law; 

That  the  expectant  estate  in  remainder  created  in  the  testatrix's  son  Tuthill  was 
a  descendible,  devisable  and  alienable  estate  to  which  the  lien  of  a  judgment 
recovered  against  him  would  attach  and  which  might  be  sold  upon  execution; 

That  a  judgment  creditor  of  the  testatrix's  son  Tuthill  had.  however,  no  right  to 
maintain  an  action  to  obtain  a  judicial  construction  of  the  will,  in  order  to 
secure  an  adjudication  to  the  effect  that  his  judgment  debtor  took  an  interest 
under  the  will  to  which  the  lien  of  the  judgment  attached. 

Appeal  by  the  defendants,  Nathan  A.  Downs  and  another,  as 
executors  and  trustees  of  the  estate  of  Rhoda  J.  Reeve,  deceased, 
and  others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiflE,  entered  in  the  office  of  the  clerk  of  the  county  of  Suffolk 
on  the  16th  day  of  July,  1904,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Suffolk  Special  Term,  construing  the  will 
of  Rhoda  J.  Reeve,  deceased. 

Richard  L,  Siceezy  [^George  F,  Stackpole  with  him  on  the  brief], 
for  the  appellants. 

M.  Casewell  Heine  [  William  IL  Cornell  with  him  on  the  brief], 
for  the  respondent. 

Miller,  J. : 

This  is  an  appeal  by  the  defendants  from  a  judgment  of  the 
Special  Term  construing  the  will  of  Rhoda  J.  Reeve  in  favor  of  the 
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plaintiff,  who  sues  as  judgment  creditor  of  one  A.  Tuthill  Reeve,  a 
beneiiciary  named  in  said  will.  The  particular  clause  of  the  will  in 
controversy  is  as  follows :  "Za«%,  I  give,  bequeath  and  devise  to 
my  son  Tuthill  all  the  rest  and  residue  of  my  property,  both  real 
and  personal,  to  be  held  in  trust,  nevertheless,  by  my  said  executors^ 
and  managed  and  cared  ,for  by  them  for  my  son  Tuthill's  benefit 
until  he  shall  arrive  at  the  age  of  fifty  years,  when  said  trust  shall 
continue  in  discretion  of  said  executors,  and  if  my  son  shall  die 
while  it  is  ih  force,  he  may  dispose  of  said  property  by  will,  and  if 
he  dies  intestate,  then  this  property  I  bequeath  to  my  heirs  at  law.'* 

The  learned  court  at  Special  Term  held  that  the  clause  in  ques- 
tion was  ineffectual  to  create  a  lawful  express  trust  for  the  reason 
that  the  devise  was  not  made  to  the  executors  in  trust  but  to  A. 
Tathill  Keeve  in  express  terms,  and  because  the  purpose  of  the 
trust  was  not  one  of  those  enumerated  in  section  76  of  the  Real 
Property  Law  (Laws  of  1896,  chap.  547),  and  that  the  effect  of  the 
provision  for  the  benefit  of  the  son  Tuthill  was  to  vest  in  him  a 
life  estate  with  an  absolute  power  of  disposition  not  accompanied  by 
a  trust,  and  that  as  to  the  plaintiff  such  estate  was  changed  into  a 
fee  absolute  to  which  the  lien  of  the  plaintiff's  judgment  attached 
pursuant  to  section  129  of  the  Real  Property  Law.  The  appellants 
challenge  this  construction,  and  also  raise  the  question  of  jurisdic- 
tion. In  my  view  of  the  second  question  it  may  not  be  necessary 
to  determine  the  first  on  this  appeal,  but  a  determination  of  the 
interests  of  the  respective  parties  will  aid  in  determining  the  jurisdic- 
tion of  the  court  to  entertain  this  action  at  the  instance  of  the  plaintiff. 

The  province  of  construction  is  to  determine,  Jirstj  from  the 
language  used,  the  intention  of  the  testator,  and,  second,  whether 
that  intention  can  be  lawfully  effectuated.  It  is  true  that  by  the 
first  part  of  the  clause  in  question  the  testatrix  does  in  terms  devise 
the  residue  of  her  property  to  her  son  Tuthill  in  words  appropriate, 
when  standing  alone,  to  vest  in  him  a  fee  absolute,  but  when  con- 
strued in  connection  with  the  rest  of  the  will  it  becomes  apparent 
that  such  was  not  her  intention,  and  that  she  expressly  limited  the 
provision  for  his  benefit,  so  that  he  should  not  take  a  fee  absolute, 
and  by  appropriate  language  to  create  a  trust  she  expressly  provided 
that  the  property  disposed  of  for  the  benefit  of  her  son  Tuthill 
ahould  be  held  in  trust  by  her  executors,  and  that  if  the  power  of 
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disposition  of  the  property  by  will,  during  the  trust  terra,  given  to 
her  son  should  not  be  exercised,  the  property  should  descend  to  her 
own  heirs  at  law.  It  is  an  elementary  proposition  that  a  clause  in 
a  will  in  terms  devising  a  fee  absolute  may  be  so  limited  by  subse- 
quent provisions  as  to  give  only  a  life  estate  or  create  a  trust.  One 
of  the  findings  relied  on  to  support  this  judgment  is  "  that  the  pro- 
visions of  the  paragraph  *  Lastly '  of  said  will  purport  to  create  a 
trust ;"  such,  then,  being  the  manifest  intention  of  the  testatrix  as 
found  by  the  learned  trial  court,  the  discussion  is  narrowed  down  to 
the  proposition  as  to  whether  the  purpose  of  the  trust  is  a  lawful 
one.  It  is  true  that  the  language  used  is  n9t  the  language  of  the 
statute,  but  it  is  not  necessary  that  the  words  of  the  statute,  or,  in 
fact,  any  particular  words,  should  be  used,  if  the  language  employed 
clearly  manifests  an  intention  to  create  a  trust  for  a  lawful  purpose. 
The  phrase  "  to  be  held  in  trust,  nevertheless,  by  my  said  executors  " 
clearly  implies  possession,  and  the  phrase  ^'  managed  and  cared  for 
by  them  "  implies  that  they  should  receive  the  rents  and  profits, 
and  the  phrase  "  for  my  son  Tuthill's  benefit "  can  mean  nothing, 
if  it  does  not  mean  that  such  profits  should  be  applied  to  the  use  of 
said  Tuthill. 

It  is  urged  that  title  in  the  executors  is  not  necessary  for  man- 
agement and  care,  and  that  with  a  life  estate  in  the  son  Tuthill  the 
executors  under  a  power  could  have  full  management  and  care.  It 
seems  to  me  that  the  direction  that  the  property  should  be  held  in 
trust  by  the  executors  and  managed  and  cared  for  by  them,  is  incon- 
sistent with  a  life  estate  in  the  son  Tuthill.  I  am  aware  that  it  has 
been  said  that  management  and  control  may  be  exercised  under  a 
power  and  without  the  possession  of  the  legal  title,  but  I  am  unable 
to  understand  how  real  property  can  be  eflfectually  held,  managed 
and  cared  for  by  a  person  during  the  life  of  another  who  has  the  legal 
title.  Certainly,  the  testatrix,  by  the  language  used,  intended  that 
the  duties  of  the  executors  should  be  active  and  not  merely  advisory. 
It  is  true  that  title  in  trustees  will  not  be  implied,  except  such  is  the 
clear  intention  of  the  testator,  and  while  the  courts  have  frequently 
construed  even  express  devises  to  trustees  as  creating  only  a  power, 
such  constructions  have  been  adopted  for  the  reason  that  a  different 
construction  would  have  defeated  the  intention  of  the  testator, 
avoided  some  portion  of  the  will  or  produced  intestacy.    Title  in 


Digitized  by  VjOOQIC 


HiaaiNS  V.  DOWNS.  123 

App.  Di7.]  Second  Department,  Januabt,  1905. 

the  trustees  will  be  implied  where  snch  is  the  manifest  intention  of 
the  testator,  and  the  duties  imposed  are  active  and  render  the  pos- 
session of  the  legal  title  convenient  and  reasonably  necessary  for 
the  exercise  of  such  duties,  and  particularly  where  such  a  con- 
struction will  give  effect  to  the  entire  will  and  the  clearly 
expressed  intention  of  the  testator.  My  conclusion,  therefore,  is 
that  by  the  clause  "  Lastly  "  the  testatrix  did  create  a  valid  express 
trnst  in  her  executors  for  the  purpose  of  receiving  the  rents  and 
proiits  of  the  real  property  devised  and  applying  them  to  the  use  of 
the  said  son  Tut  hill  during  his  life,  or  the  shorter  period  mentioned 
in  the  will,  in  the  discretion  of  the  executors,  with  the  power  of 
disposal  of  said  property  by  will  in  the  said  son  Tuthill,  and  that 
said  power  of  disposal  being  accompanied  by  a  trust  does  not  fall 
;vithin  the  provisions  of  section  129  of  the  Eeal  Property  Law,  and 
that,  therefore,  the  said  Tuthill  did  not  become  vested  with  a  fee 
absolute  as  to  the  plaintiff ;  however^  it  is  also  a  rule  of  con- 
struction that  a  devise  in  terms  ample  to  create  a  fee  absolute  is 
only  limited  by  subsequent  provisions  to  the  extent  necessary 
to  give  effect  thereto;  it,  therefore,  follows  that  the  testatriK 
created  two  future  expectant  estates  to  take  effect  in  the  alter- 
native, to  wit,  u  remainder  in  said  son  Tuthill  limited  upon  the 
precedent  estate  in  the  executors  and  contingent  upon  his  arriving 
"  at  the  age  of  fifty  years "  and  the  exercise  by  the  executors  at 
tliat  time  of  their  discretion  to  terminate  the  trust ;  and,  second^  a 
remainder  in  her  own  heirs  at  law  limited  upon  the  same  prece- 
dent estate  in  the  executors  and  contingent  upon  the  failure  of  the 
estate  to  vest  in  the  said  Tuthill  and  also  upon  his  failure  to  exercise 
the  power  of  disposal  by  will  during  the  term  of  the  trust.  The  crea- 
tion of  snch  future  estates  to  take  effect  in  the  alternative  seems  to  be 
authorized  by  section  41  of  the  Real  Property  Law  ;  and  all  of  the 
contingencies  upon  which  said  estates  are  limited  must  happen  during 
the  life  of  said  Tuthill.  This  construction  effectuates  the  plain 
intention  of  the  testatrix ;  as  she  clearly  intended  that  upon  her 
son's  arriving  at  the  age  of  fifty  years  the  trust  might  be  terminated 
and  a  fee  absolute  vested  in  him  ;  that  during  the  continuance  of  the 
trust  he  should  have  the  power  of  disposal  by  will,  and  that  upon 
the  failure  of  all  these  contingencies  the  property  should  vest  in  her 
own  heirs  at  law. 
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The  said  Tuthill,  therefore,  did  take  a  descendible,  devisable  and 
alienable  estate  (Real  Prop.  Law,  §  49)  to  which  the  lieu  of  the 
plaintiflPs  judgment  attached  (Code  Civ.  Proc.  §  1251) ;  said  interest 
may  be  sold  upon  execution,  and  the  purchaser  at  such  sale  will 
become  the  owner  of  a  future  expectant  estate  contingent  npoa 
events  that  may  never  happen.  And  the  question  is  presented 
whether  a  person  having  a  lien  upon  such  an  interest,  created 
by  a  will,  can  ask  a  court  of  equity  to  say  by  judgment  that  such 
interest  was  in  fact  created,  upon  the  theory  that  somebody  might 
spell  out  a  different  meaning.  Such  is  not  the  province  of  actions 
for  construction  of  wills.  Prior  to  the  enactment  of  section  1866 
of  the  Code  of  Civil  Procedure  equity  took  cognizance  of  actions, 
for  the  construction  of  wills  only  by  reason  of  its  jurisdiction  over 
trusts.  An  heir  claiming  in  hostility  to  the  will  could  not  maintain 
such  an  action,  a  devisee  claiming  merely  a  legal  estate  could  not 
(  Weed  V.  Weedy  94  N.  Y.  243),  and  next  of  kin  were  permitted  to 
only  on  the  theory  that  in  case  of  the  invalidity  of  the  will  the  execu- 
tors hold  the  personal  property  upon  a  resulting  trust.  {Head  v. 
WiUiama,  125  N.  Y.  560.)  The  extent  to  which  section  1866  of 
the  Code  of  Civil  Procedure  has  extended  equitable  jurisdiction  in 
actions  for  construction  of  wills  has  not  been  settled.  The  well- 
considered  case  of  Whitney  v.  Whitney  (63  Hun,  59)  and  the  eases 
in  the  court  of  last  resort  of  Ilorton  v.  Cantwell  (108  N.  Y.  255) 
and  Anderson  v.  Anderson  (112  id.  104),  construing  this  section^ 
illustrate  the  tendency  of  the  courts  to  confine  its  application  to  cases 
presenting  some  feature  calling  for  the  interposition  of  equitable 
doctrines.  In  the  case  of  MeUen  v.  MeUen  (139  N.  Y.  210)  the 
court  said  that  a  purchaser  of  a  devisee  could  not  maintain  an 
action  under  section  1866  of  the  Code  of  Civil  Procedure,  and 
while  the  question  there  raised  related  to  the  validity  of  a  power  of 
sale  and  it  was  said  that  the  determination  of  that  question  did  not 
affect  the  "  validity,  construction  or  effect  of  a  testamentary  dispo- 
sition "  within  the  meaning  of  the  statute,  nevertheless  this  seems 
to  be  the  last  expression  of  the  Court  of  Appeals  on  the  question 
directly  presented  here,  and  may,  therefore,  be  accepted  as  decisive 
of  this  case ;  because  certainly  if  a  grantee  of  a  devisee  of  a  fee 
absolute  cannot  maintain  an  action  for  construction,  a  person  having 
a  lien  upon  a  future,  expectant  estate  cannot.    The  defendants  have 
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not  waived  the  right  to  insist  upon  this  objection.  The  court  found 
that  the  provisions  of  the  will,  unconstrued  of  record,  are  an 
inequitable  obstruction  to  the  enforcement  of  the  lien  of  the  plain- 
tiffs judgment.  How  an  instrument  creating  an  estate  to  which  ^ 
lien  attaches  can  be  an  inequitable  obstruction  to  the  enforcement 
of  such  lien  is  not  clear.  Exceptions  were  filed  to  the  findings 
relied  upon  to  support  this  judgment,  and  the  appeal  from  the  judg- 
ment presents  the  question  whether  a  case  for  equitable  relief  was 
established. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
tlie  complaint  dismissed,  with  costs. 

Babtlett,  Jenks,  Hooker  and  Eich,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 
costs. 


John  M.  Halsted  and  George  F.  Halsted,  Kespondents,  v.  Ven- 
NETTE  F.  Pelletreau,  Appellant. 

StiUute  of  Frauds —  an  agreement  to  iee  that  lumber  to  be  furnished  to  a  third  person 
is  paid  for,  held  not  to  be  an  original  contract  —  consideration  sufficient  to  sustain 
an  absolute  agreement, 

Ib  an  aciioQ  brought  to  recover  for  lumber,  furnished  for  use  in  the  erection  of  a 
buildiDg  upon  land  owned  by  one  MuUowney,  the  plaintiffs  gave  evidence 
tending  to  show  that  the  defendant,  who  was  cooneeted  with  the  premises  as  a 
broker,  orally  notified  the  plaintiffs  that  if  they  would  furnish  the  lumber  and 
charge  it  to  MuUowney  he  would  see  them  paid. 

Hdd,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiffs  should  be 
reversed,  as  the  entire  tenor  of  the  transaction  and  the  language  employed 
indicated  a  collateral  promise  to  pay  the  debt  of  another  void  under  the  Statute 
of  Frauds  as  much  as,  if  not  rather  than,  a  direct  promise  on  the  part  of  the 
defendant  to  pay  his  own  debt,  and  that  the  plaintiffs  consequently  had  not 
shown  by  a  fair  preponderance  of  proof  an  absolute  agreement  on  the  part  of 
the  defendant  to  pay  for  the  lumber. 

Smble,  that  if  the  defendant  had  made  an  absolute  agreement  to  pay  for  the 
lamber,  such  agreement  would  not  have  been  void  for  want  of  consideration. 

Appeal  bj  the  defendant,  Vennette  F.  Pelletreau,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York  in  favor  of 
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the  plaintiflfs,  entered  on  the  14:th  day  of  April,  1904,  upon  the  ver- 
dict of  a  jury. 

Van  Mater  Stilwell^  for  the  appellant. 

George  D.  Beattys^  for  the  respondents. 

HiKSCHBERG,  P.  J.  : 

The  pleadings  were  oral.  The  plaintiflfs  sued  for  the  purchase 
price  of  lumber  sold  and  delivered.  The  answer  was  a  general 
denial,  and  a  claim  that  the  oral  agreement  on  which  the  plaintiSa 
sought  to  hold  the  defendant  liable  was  void  under  the  Statute  of 
Frauds.  At  the  time  of  the  making  of  the  agreement  the  plaintiflfe 
had  been  asked  by  Richard  Mullowney  to  furnish  him  some  lumber 
for  the  building  of  a  house,  which  they  refused  to  do  because  of 
doubts  as  to  his  financial  responsibility-  Thereafter  an  interview 
was  had  between  the  defendant  and  one  of  the  plaintiflfs,  in  the 
course  of  which  it  is  claimed  that  the  defendant  became  personally 
liable  for  the  lumber  on  an  original  undertaking  to  pay  for  it  him- 
self. The  lumber  was  afterwards  furnished  by  the  plaintiflfs,  and 
charged  to  Frederick  C.  Mullowney,  the  owner  of  the  real  estate,  at 
the  defendant's  request  or  suggestion ;  and  on  failure  of  payment 
by  said  Frederick  C.  Mullowney,  the  plaintiflfs  have  recovered 
judgment  against  the  defendant  for  the  purchase  price. 

The  case  was  submitted  to  the  jury  upon  the  theory  that  the 
defendant  could  only  be  held  in  the  event  that  the  jury  should  find 
that  he  had  agreed  to  pay  for  the  lumber.  The  verdict  must  be 
assumed  to  be  based  upon  the  finding  of  such  an  agreement,  but  I 
think  that  the  evidence  fails  to  establish  such  an  agreement  by  a 
fair  preponderance  of  proof.  I  do  not  agree,  however,  with  the  con- 
tention of  the  appellant  that  had  the  defendant  made  an  absolute 
agreement  to  pay  it  would  have  been  void  for  want  of  consideration. 
The  defendant's  connection  with  the  property  as  broker  coupled  with 
the  agreement  to  furnish  the  materials  on  the  plaintiflfs'  part  would 
have  constituted  ample  consideration  to  support  the  defendant's 
engagement  to  pay,  had  such  engagement  been  established.  (See 
Mannetti  v.  Doege^  48  App.  Div.  667,  and  cases  cited.) 

But  the  whole  proof  indicates  an  oral  agreement  on  the  part  of 
the  defendant  only  to  pay  in  Mullowney's  default,  and  that  such 
was  the  plamtiflfs'  understanding  of  the  transaction.     This  is  clearly 
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indicated  by  the  evidence  of  the  plaintiflE  John  M.  Halsted,  with 
whom  the  agreement  was  made.  He  testified :  "  Mr.  Pelletreau 
said  '  I  want  you  to  sell  this  lumber,  and  if  you  will  furnish  the 
material  for  this  house  I  will  see  you  paid^  *  *  *  Q.  Finally 
did  you  agree  %  A.  Oh,  we  agreed  to  furnish  it  on  Mr.  Pelletreau's 
word  that  he  would  %ee  us  paid.  Q.  Did  Mr.  Pelletreau  say  any- 
thing to  you  to  whom  you  were  to  charge  the  bill  ?  A.  Yes,  he 
said  Mr.  Frederick  C.  Mullowney,  the  brother  of  Richard  MuUow- 
ney,  as  the  title  owner  of  this  property,  of  this  lot  that  is  going  to 
be  built  upon  —  'I  want  you  to  charge  this  lumber  to  Frederick  C. 
Mullowney.'  *  *  *  Q.  And  in  whose  name  was  it  to  be 
charged?  A.  This  lumber  was  to  be  charged  in  the  name  of 
Frederick  C.  Mullowney,  Q.  Did  you  say  anything  to  your  clerk 
about  any  other  name  ?  A.  I  told  him  at  the  time  we  came  back 
from  having  the  interview  with  Mr.  Pelletreau  and  Mr.  Mullowney 
in  Mr.  Pelletreau's  office,  that  this  lumber  was  to  be  charged  to 
Frederick  C.  Mullowney  and  Richard  Mullowney,  and  vouched  for 
by  Pelletreau.  Q.  That  is  the  defendant?  A.  Yes.  *  *  * 
Q.  Who  did  you  furnish  tliis  material  to  ?  A.  I  furnished  it  to 
Richard  Mullowney,  because  Mr.  Pelletreau  said  that  he  would  see 
that  we  were  paid.  *  *  *  Q.  What  were  the  facts  ?  A.  Why,. 
Mr.  Pelletreau  said  ^  I  want  you  to  furnish  the  material  for  this 
building  to  Mr.  Richard  Mullowney,  and  the  title  owner  is  Frede- 
rick C.  Mullowney,  his  brother,  and  yon  charge  it  to  Frederick  C. 
Mullowney  and  I  will  see  you  paid^  "  Nowhere  in  the  evidence 
on  behalf  of  the  plaintiffs  is  there  to  be  found  a  promise  on  the 
part  of  the  defendant  to  pay  for  the  lumber  himself,  but  only  to  see 
that  it  was  paid  for  if  deUvered  and  charged  as  requested.  The  evi- 
dence is  at  least  as  consistent  with  an  engagement  to  pay  only  in  the 
event  that  the  Mullowneys  failed  to  do  so,  as  it  is  with  an  original 
engagement  to  pay  absolutely  and  in  the  first  instance.  As  I  have 
said,  the  plaintiffs'  understanding  appears  to  have  been  that  the  sale 
was  made  to  the  Mullowneys  on  tlie  defendant's  agreement  to 
answer  for  their  default,  that  is,  on  the  defendant's  assurance  or 
guaranty  that  they  would  pay,  and  that  he  would  do  so  if  they  did 
not  —  a  contract  which  is  clearly  within  the  Statute  of  Frauds  (Laws 
of  1897,  chap.  417,  §  21).  This  is  indicated  by  the  correspondence 
between  the  parties.     After  all  the  lumber  was  delivered  the  plain- 
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tiflFs  wrote  to  the  defendant  as  follows :  "  We  would  never  have  sold 
Mr.  F.  C.  Mnllowney  but  for  your  assurance  to  us  that  we  would 
43nrely  get  our  money  on  the  Willoughby  St.  house.  We  never 
knew  the  MuUowneys  until  you  introduced  us  to  Mr.  K.  M.  in  your 
office.  We  were  there  on  other  matters,  but  you  told  us  that  you 
would  see  that  we  were  paid.  Will  you  still  live  up  to  what  you 
told  us,  for  it  was  on  your  assurance  to  us  that  we  sold  them^  and 
we  supposed  we  were  perfectly  safe  with  this." 

I  do  not  mean  to  assert  that  the  mere"  use  of  the  word  "  see  "  in 
making  the  promise  is  controlling ;  that  is,  that  a  promise  to  see  a 
person  paid  may  not  be  equivalent  to  a  promise  to  pay  him,  but 
only  that  in  this  instance  the  whole  tenor  of  the  transaction  and  the 
language  employed  indicate  a  collateral  promise  to  pay  the  debt  of 
another  as  much  as  if  not  rather  than  a  direct  promise  to  pay  one's 
own  debt.  The  leading  case  of  Raahe  v.  Squier  (148  N.  Y.  81)  dif- 
fers from  this  one  in  that  the  promise  there  was  on  the  part  of  the 
owner  to  withhold  money  due  to  the  builder  in  case  he  failed  to 
pay  the  materialman,  and  to  use  such  money  in  the  payment  for 
tlie  materials. 

The  judgment  must,  accordingly,  be  reversed. 

Bartlett,  Woodward  and  Hooker,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Anson  Cassavoy,  Appellant,  v.  William  L.  Pattison,  Respondent. 

CoiU  on  a  reversal  of  an  interlocutory  judgment  overruling  a  demurrer  to  two  only 
of  seven  causes  of  action  staled  in  a  complaint — wliat  costs  are  allowed — they 
are  not  immediately  collectible — proper  form  of  judgment  in  reepect  to  sucft  costs. 

A  decision  of  the  Appellate  Division,  made  on  an  appeal  from  an  interlocutory 
judgment  overruling  a  demurrer  to  two  of  seven  causes  of  action  stated  in  a 
complaint,  directing  that  *'  the  interlocutory  judgment  so  appealed  from  be, 
and  the  same  is  hereby  reversed,  and  demurrer  sustained,  with  costs/'  con- 
strued as  though  it  i-ead  *'  interlocutory  judgment  reversed,  with  costs,  and 
demurrer  sustained,  with  costs." 

In  such  a  case,  where  other  issues  remain  to  be  tried,  although  the  costs  awarded 
are  absolute,  they  are  not,  under  the  provisions  of  sections  8282  and  8288  of 
the  Code  of  Civil  Procedure,  immediately  collectible  by  execution. 
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The  judgmeat  entered  after  the  decision  of  the  Appellate  Division  should,  there- 
fore, not  provide  that  the  defendant  have  execution  for  the  costs  so  awarded 
to  him,  but  should  provide  that  such  costs  shall  be  included  in  the  final  Judg- 
ment if  rendered  in  favor  of  the  defendant  and  that  they  shaU  be  set  off  against 
the  plalntifTs  costs  if  final  Judgment  is  rendered  in  favor  of  the  latter. 

Appeal  by  the  plaintiff,  Anson  Cassavoy,  from  so  much  of  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  West- 
chester on  the  16th  day  of  June,  1904,  as  denies  the  plaintiflPs 
motion  for  a  retaxation  of  costs  by  striking  therefrom  certain  items 
and  for  an  amendment  of  the  judgment  theretofore  entered  against 
the  plaintiff. 

Nathan  P.  JBushnellj  for  the  appellant. 
Franklin  Cauohj  for  the  respondent. 

HiRSCHBEBa,  P.  J. : 

The  suit  is  for  slander  and  the  complaint  alleges  seven  separate 
causes  of  action.  To  two  of  them  the  defendant  demurred,  answer- 
ing  as  to  the  remaining  five.  The  demurrer  was  overruled  at  the 
Special  Term,  but  upon  appeal  from  the  interlocutory  judgment  we 
reversed  the  judgment  and  sustained  the  demurrer.  (See  Cassavoy 
V.  Pattisan^  93  App.  Div.  370.)  The  order  entered  upon  our 
decision  followed  the  direction  then  handed  down,  and  provided 
that  "the  interlocutory  judgment  so  appealed  from  be,  and  the 
same  is  hereby  reversed,  and  demurrer  sustained,  with  costs." 
Upon  the  reversal  the  clerk  taxed  both  the  costs  of  the  trial  of  the 
issue  of  law  and  the  costs  of  the  appeal,  and  entered  a  final  judg- 
ment directing  that  the  defendant  have  execution  for  the  costs  thus 
taxed.  Thereupon  the  plaintiff  applied  at  Special  Term  for  a  retax- 
ation of  the  costs  in  order  to  strike  out  so  much  of  the  bill  as  related 
to  the  trial  of  the  issue  of  law,  and  for  an  amendment  of  the  judg- 
ment in  so  far  as  it  directed  that  execution  issue.  The  learned  jus- 
tice at  Special  Term  struck  out  an  item  of  ten  dollars  allowed  for 
costs  before  notice  of  trial,  but  refused  to  interfere  further  with  the 
costs  as  taxed,  and  denied  the  motion  to  amend  the  judgment. 

So  far  as  the  costs  are  concerned,  it  is  enough  to  say  that  we 
intended  to  award  to  the  prevailing  party  upon  the  appeal  the  costs 
App.  Div.— Yol.  CI.        9 
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of  the  appeal  and  also  upon  the  sustaining  of  the  demurrer.  In  that 
respect  our  intention  has  been  carried  out  by  the  order  appealed 
from.  Our  decision  should  have  read :  "  Interlocutory  judgment 
reversed,  with  costs^  and  demurrer  sustained,  with  costs."  (See 
Hurley  v.  Brovm,  55  App.  Div.  8.)  In  the  form  in  which  our 
intended  decision  was  inaccurately  phrased,  a  question  might  well 
have  been  raised  as  to  the  costs  of  the  reversal,  but  hardly  as  to  the 
costs  of  the  Special  Term.  The  appellant,  however,  raises  no  ques- 
tion as  to  those  costs  (the  costs  of  the  reversal)  which  were  not 
explicitly  embraced  in  the  precise  terms  of  the  decision,  but  only  aa 
to  those  which  were  expressly  embodied  in  the  language  used  (the 
costs  of  the  Special  Term),  and  as  the  result  accords  with  our  inten- 
tion and  this  part  of  the  appeal  is  not  based  on  the  technical  over- 
sight, the  order  in  this  respect  should  be  affirmed. 

The  entry  of  a  final  judgment,  however,  directing  the  issue  of  an 
execution  was  improper.  We  so  held  in  Burnett  v.  Burnett  (85 
App.  Div.  386)  and  in  Doyle  v.  I^ritz  (Id.  515),  deciding  that  where 
other  issues  remain  to  be  tried  the  costs  on  the  determination 
of  a  demurrer,  although  they  may  be  absolute  and  not  dependent 
upon  the  final  event,  are  not  collectible  until  judgment  is  rendered 
on  the  other  issues.  While  the  language  of  sections  3232  and  323^ 
of  the  Code  of  Civil  Procedure  is  susceptible  of  a  different  inter- 
pretation, the  history  of  the  legislation,  and  the  litigation  relating  to 
the  question  support  our  conclusion.  Were  it  otherwise  we  would 
still  deem  it  proper  upon  a  mere  question  of  practice  which  involves 
no  principle  and  impairs  no  important  substantial  right  to  follow 
the  uniform  authority  of  nearly  a  quarter  of  a  century,  since  the 
sections  of  the  Code  of  Civil  Procedure  referred  to  went  into  eflfect 
on  September  1,  1880.  (See  Laws  of  1880,  chap.  178 ;  Code  Civ. 
Proc.  §  3356.) 

At  common  law  the  only  party  entitled  to  the  costs  of  the  trial 
of  an  issue  of  law  was  the  one  who  prevailed  on  the  whole  issne. 
{Williams  v.  Wright,  1  Wend.  277;  Wriyht  v.  Williams,  2  id. 
632 ;  Osborne  v.  Lawrence,  9  id.  135.)  By  the  Revised  Statutes 
(2  R.  S.  617,  §§  26-28)  provision  was  made  for  costs  where  several 
issues  were  joined  in  a  cause  and  were  found  in  favor  of  the  dif- 
ferent litigants,  the  last  section  cited  providing  that  "  when  judg- 
ment  shall  be  rendered  in  favor  of  a  defendant  upon  general 
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demurrer  to  one  or  more  counts  in  a  declaration  and  the  plaintiff 
shall  have  judgment  on  other  counts,  on  demurrer,  on  verdict  or 
by  default,  the  defendant  shall  be  allowed  his  costs  upon  such 
judgment  in  his  favor.**  It  is  obvious  that  the  allowance  referred 
to  was  upon  a  determination  of  the  entire  issues,  as  the  differiTig 
results  suggested  by  the  statutory  provision  could  not  be  sooner 
ascertained.  Under  the  Code  of  Procedure  it  seems  to  have 
remained  unsettled  whether  the  one  who  succeeded  on  a  demurrer 
to  one  of  two  or  more  defenses  was  entitled  to  the  costs  of  the  issue 
of  law  at  all  unless  he  finally  succeeded  on  the  whole  record. 
{Mara  v.  Sun  Mutual  Ins.  Co.,  13  Abb.  Pr.  804,  308  ;  Palme?*  v. 
Smedley,  Id.  185.)  It  was  held,  with  practical  unanimity  that  where 
an  issue  of  law  and  an  issue  of  fact  were  both  joined  in  a  case,  no 
judgment  for  costs  could  be  entered  in  favor  of  the  party  who  pre- 
vailed upon  the  issue  of  law  until  the  issue  of  fact  was  disposed  of. 
{Masters  v.  Barnard,  6  How.  Pr.  113 ;  Belknap  v.  Mclntyre,  2 
Abb.  Pr.  866 ;  Palmer  v.  Smedley,  swpra;  Sutherland  v.  Tyler j 
11  How.  Pr.  251 ;  Wigktman  v.  Shankland,  18  id.  79.)  When  the 
Code  of  Civil  Procedure  was  adopted  the  question  was  unsettled,  as 
Mr.  Throop  states  in  his  note  to  section  3232  (Throop's  Code  Civ. 
Proc.  ed.  1880),  whether  section  28  of  title  1  of  chapter  10  of  part  3 
of  the  Revised  Statutes,  hereinbefore  quoted,  had  been  repealed  by 
implication  {i.  e.,  by  the  adoption  of  the  Code  of  Procedure),  and  as 
a  result  the  practice  varied  in  reference  to  the  rights  and  remedies 
of  a  party  succeeding  upon  a  demurrer  and  entitled  to  costs  there- 
upon. The  learned  codifier  cites  in  the  note  as  instances  of  the 
varying  practice  the  cases  (supra)  of  Wiffhtma7i  v.  ShanJdand  and 
Belknap  v.  Mclntyre,  An  examination  of  those  cases  shows  the 
point  of  divergence.  In  Belknap  v.  Mclntyre  it  was  held  that 
where  an  answer  sets  up  more  than  one  defense  and  one  of  them 
was  held  bad  on  demurrer,  the  only  judgment  which  the  plaintiff 
could  have  must  be  one  conditioned  upon  his  final  success  on  the 
other  issues  joined.  In  Wigktman  v.  Sha/nkland  it  was  held  that 
where  the  answer  of  the  defendant  is  sufiicient  to  har  the  action, 
and  a  demurrer  to  the  answer  is  overruled,  the  defendant  is  entitled 
to  final  judgment  dismissing  the  complaint,  notwithstanding  there 
may  be  issues  of  fact  joined  in  the  cause.  It  is  to  be  noted  that 
there  is  no  suggestion  in  Mr.  Throop's  note,  or  in  the  cases  referred 


Digitized  by  VjOOQIC 


132  CASSAVOY  v.  PATTISON. 

Second  Department,  January,  1905.  [Vol.  101. 

to  therein,  suggesting  in  any  way  a  doubt  of  the  propriety  of  the 
many  adjudications  that  the  costs  of  the  demurrer,  however  absolute, 
were  not  properly  collectible  until  all  the  issues  had  been  finally 
determined. 

In  order  to  settle  the  question  whether  costs  of  a  demurrer,  where 
other  issues  were  still  to  be  determined,  should  be  absolute,  or 
should  depend  upon  ultimate  success,  section  3232  of  the  Code  of 
Civil  Procedure  appears  to  have  been  framed,  re-enacting  section 
28  of  title  1  of  chapter  10  of  part  3  of  the  Kevised  Statutes  {s^ipra\ 
as  Mr.  Throop  says  in  the  note  referred  to,  "  with  some  amend- 
ments ; "  and  it  provides  that  "  where  an  issue  of  law  and  an  issue 
of  fact  are  joined,  between  the  same  parties  to  the  same  action,  and 
the  issue  of  fact  remains  undisposed  of,  when  an  interlocutory  judg- 
ment is  rendered  upon  the  issue  of  law ;  the  interlocutory  judgment 
may,  in  the  discretion  of  the  court,  deny  costs  to  either  party,  or 
award  costs  to  the  prevailing  party,  either  absolutely ^  or  to  abule  the 
event  of  the  trial  of  the  issue  of  fact."  In  this  section  no  suggestion 
is  to  be  found  that  the  costs,  if  absolute,  should  be  presently  col- 
lectible. Section  3233,  however,  provides  that  section  779  of  the 
Code  of  Civil  Procedure  shall  apply  to  the  costs  awarded  as  pre- 
scribed in  the  preceding  section  as  if  they  were  costs  of  a  motion, 
and  inasmuch  as  motion  costs  are  collectible  before  final  judgment, 
it  is  claimed  on  the  respondent's  behalf  that  the  intention  was  to 
make  the  interlocutory  costs  likewise  so  collectible. 

The  caption  of  section  3233,  referring  to  the  costs  in  question,  is 
"  how  collected,"  not  when  collected ;  and  section  779  provides  for 
a  set-oflE  when  motion  costs  previously  awarded  have  not  been  col- 
lected at  the  time  of  final  judgmeut,  or  have  been  made  to  abide  the 
event,  and  final  costs  are  awarded  to  the  adverse  party.  In  this 
respect  the  application  of  section  779  to  the  subsequent  sections  is 
obvious.  Nevertheless,  as  has  been  said,  the  language  of  sections 
3232  and  3233  is  broad  enough  to  justify  the  interpretation  that  the 
legislative  design  was  to  make  the  interlocutory  costs,  if  absolute, 
immediately  collectible  by  execution,  in  spite  of  the  previously 
unbroken  line  of  adjudication  to  the  contrary,  and  we  might  feel  at 
liberty  so  to  hold  were  it  not  for  the  fact  that  the  subsequent 
authoritative  adjudications  have  been  in  harmony  with  the  preced- 
ing  ones,  in  recognition  of  the  absence  of  any  evident  or  declared 
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legislative  intention  to  make  trial  costs  collectible  before  final  judg- 
ment. Thus,  in  Hohinson  v.  Hall  (35  Hun,  214),  it  was  held  by 
the  General  Term  in  the  fifth  department  in  January,  1885,  more 
than  four  years  after  the  Code  provisions  under  consideration  went 
into  effect,  that  a  final  judgment  could  not  be  entered  until  all  the 
issues  were  disposed  of,  and  that  the  entry  of  judgment  with  costs 
on  sustaining  a  demurrer  to  one  of  five  causes  of  action,  was  irregu- 
lar. In  Oesterreiches  v.  Janes  (45  Hun,  246)  it  was  held  two  years 
later  by  the  former  General  Term  in  this  department,  that  the  entry 
of  a  final  judgment  with  costs  where  a  demurrer  to  a  counterclaim 
had  been  sustained,  was  irregular,  where  the  answer  took  general 
issue  upon  the  facts;  the  court  saying  (p.  248)  that  the  costs  ^^ could 
not  he  enforced  until  the  final  judgment  was  rendered."  Two  years 
later  the  General  Term  of  the  third  department  in  Fales  v.  Globe 
Knitting  Co,  (51  Hun,  487)  went  still  further,  and  held  that  where 
the  demurrer  of  one  defendant  was  overruled,  the  interlocutory 
judgment  should  not  provide  for  the  payment  of  costs  where  there 
remain  other  issues  to  be  disposed  of  which  are  raised  by  the 
answers  of  other  defendants. 

These  decisions  are  in  harmony  with  the  provisions  of  section  1221 
of  the  Code  of  Civil  Procedure,  to  the  effect  that  in  an  action  in 
which  one  or  more  issues  of  law  and  one  or  more  issues  of  fact  arise, 
final  judgment  can  only  be  taken  when  all  the  issues  have  been 
tried.  They  decide,  as  we  did  in  the  two  cases  first  cited  in  this 
opinion  on  the  question  now  under  consideration,  that  costs  on  the 
determination  of  the  demurrer  may  be  granted  absolutely,  but. may 
not  be  collected  until  the  trial  of  other  issues  not  yet  disposed  of. 

It  follows  that  the  order  appealed  from  should  be  modified  by 
granting  the  plaintiflPs  motion  to  the  extent  of  striking  out  the  pro- 
vision that  the  defendant  have  execution  for  his  costs,  and  by  insert- 
ing in  lieu  thereof  a  provision  that  such  costs  are  to  be  included  in 
the  final  judgment  if  rendered  in  favor  of  the  defendant,  and  to  be 
set  ofF  if  uncollected  and  final  judgment  is  rendered  in  favor  of  the 
plaintiff ;  and  as  modified  the  order  sliould  be  afiirmed,  without  costs. 

Babtlett,  Woodward,  Jenks  and  Hookeb,  JJ.,  concurred. 

Order  modified  in  accordance  with  opinion  by  Hirschbebo^  P.  J., 
and  as  modified  aflSrmed,  without  costs. 
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Joseph  McLaughlin,  Appellant,  v.  Interurban  Street  Railwat 
Company,  Respondent. 

ITegligenoe  —  an  employee  of  a  street  railway  company,  injured  while  traveling  free 
at  a  time  when  temporarily  relieved  from  duty  hecauee  of  sickness  —  the  Employ^ 
ers^  Liability  Act  does  not  apply  to  such  a  ease. 

Il  conductor  in  the  employ  of  a  street  railway  company,  who,  while  temporarily 
relieved  from  active  duty  on  account  of  illness,  boarded  one  of  the  street  rail- 
way company's  cars  and  was  allowed  to  ride  free  thereon  because  he  was  wear- 
ing his  conductor's  uniform  and  badge,  cannot  recover  damages  for  personal 
injuries  sustained  by  him  while  thus  riding  on  the  car  in  consequence  of  the 
negligence  of  the  driver  or  conductor  of  the  car,  as  he  must  be  regarded  as 
being  in  the  service  of  the  street  car  company  at  the  time  of  the  accident,  and 
the  negligence  causing  the  accident  as  behig  that  of  a  coemployee. 

Tlie  provision  of  the  Employers'  Liability  Act  (Laws  of  1902,  chap.  (WO)  making 
the  employer  liable  to  the  employee  for  injuries  sustained  through  the  negli- 
gence of  a  coemployee  where  the  negligent  coemployee  is  "in  the  service  of" 
the  employer  entrusted  with  and  exercising  superintendence,  whose  sole  or 
principal  duty  is  that  of  superintendence,  or  in  the  absence  of  such  superin- 
tendent, of  any  person  cuiting  as  superintendent  with  the  authority  or  consent 
of  such  employer,"  relates  to  that  class  of  servants  who  are  generally  known 
^s  superintendents  and  whose  sole  or  principal  duty  is  to  oversee  the  work  of 
others.  It  does  not  apply  to  the  conductor  or  driver  of  a  street  car,  although 
their  duties  require  the  exercise  of  superintendence  to  the  extent  that  intelli- 
j^ent  watchfulness  is  essential  to  the  careful  performance  of  their  work. 

Appeal  by  the  plaintiff,  Joseph  McLaughlin,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Queens  on  the  30th  day  of  January, 
1904,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Queens  County  Trial  Term. 

John  C.  Robinson^  for  the  appellant. 

Bayard  IL  Ames  [Henry  A,  Hohinson  with  him  on  the  brief], 
for  the  respondent. 

HlRSOHBERO,  P.  J. : 

The  plaintiff  was  seriously  injured  on  December  17,  1902,  while 
riding  on  one  of  the  defendant's  horse  cars  on  Avenue  A,  in  the 
vicinity  of  Second  street,  in  the  borough  of  Manhattan.  He  was  a 
conductor  in  the  defendant's  employ,  but  had  been  laid  off  a  few 
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days  before  because  of  illness,  but  had  received  on  the  day  of  the 
accident  a  physician's  certificate,  required  by  the  defendant's  rules, 
attesting  that  he  would  be  able  to  resume  his  duties  on  December 
eighteenth.  He  boarded  one  of  the  defendant's  cars  on  tlie  day  of 
the  accident  and  was  allowed  to  ride  free  because  he  vras  wearing 
the  uniform  of  a  conductor  and  was  regarded  as  being  in  the 
defendant's  employment.  The  conductor  of  the  car  required  him 
to  ride  on  the  front  platform,  and  while  he  was  there  the  driver 
suddenly  loosened  the  brake,  and  the  resulting  movement  of  the  car 
threw  him  off  and  inflicted  the  very  serious  injury  of  which  he  com- 
plains. The  complaint  is  framed  under  the  act  commonly  known 
as  the  Employers'  LiabiUty  Act  (Laws  of  1902,  chap.  600),  and  proof 
was  given  of  the  service  of  the  notice  required  by  section  2  of  that 
statute. 

Conceding  that  the  plaintiff  was  free  from  negligence  which  con- 
.  tributed  to  his  accident,  and  that  the  act  of  the  driver  in  suddenly 
releasing  the  brake  constituted  negligence,  I  am  of  opinion  that  the 
plaintiff  cannot  maintain  this  action  because  the  negligence  was  that 
-of  a  co-employee.  The  plaintiff  must  be  regarded  as  in  the  defend- 
ant's service,  under  the  circumstances  of  the  case,  notwithstanding 
the  fact  that  he  was  temporarily  relieved  from  active  duty  by  reason 
of  hifi  sickness.  He  understood  that  he  was  traveling  free  because 
ef  his  uniform  and  because  of  his  employment.  He  testified :  "  On 
the  strength  of  my  uniform  and  the  badge  I  had  on  I  had  not  paid 
any  fare  when  I  went  into  the  car.  I  intended  to  take  a  seat  when 
—  I  had  not  paid  any  fare  at  this  time.  I  got  on  at  14th  street, 
and  stood  on  the  front  platform  and  paid  no  fare.  The  reason  I 
did  that  was  because  I  had  my  badge  on  and  uniform."  That  an 
employee  of  a  common  carrier,  riding  free  because  of  his  employ- 
ment, cannot  recover  for  injuries  sustained  by  reason  of  the  negli- 
gence of  a  fellow-servant  is  settled  law  in  this  State.  {Ross  v. 
K  T.  a  dk  H.  R.  R.  R.  Co.,  5  Hun,  488;  affd.,  74  K  Y.  617; 
Vick  V.  N.  Y.  C,  (6  R.  R.  R,  R.  Co,,  95  id.  267.) 

The  provisions  of  the  Employers'  Liability  Act  {supra)  extend 
the  liability  of  the  employer  to  a  case  in  which  the  injury  results 
from  the  negligence  of  a  co-employee  only  where  the  negligent 
person  is  "  in  the  service  of  the  employer  entrusted  with  and  exer- 
<5i8ing  superintendence  whose  sole  or  principal  duty  is  that  of 
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superintendence,  or  in  the  absence  of  sack  superintendent,  of  any 
person  acting  as  supeHntendent  with  the  authority  or  consent  of 
such  employer."  The  learned  counsel  for  the  appellant  insists  that 
the  duties  of  a  conductor  embrace  superintendence,  and  that  it  was 
negligence  on  the  part  of  the  conductor  having  charge  of  the  car 
to  compel  the  plainti£F  to  occupy  a  dangerous  position  upon  the  front 
platform.  It  is  true  that  in  a  general  sense  the  duties  both  of  a 
car  conductor  and  of  a  car  driver  require  the  exercise  of  superin- 
tendence to  the  extent  that  intelligent  watchfulness  is  essential  to 
the  careful  performance  of  their  work,  but  the  superintendence 
referred  to  in  the  statute  is  something*  more  than  this,  and  is  intended 
to  relate  to  that  class  of  servants  who  are  generally  known  as  super- 
intendents, and  whose  sole  or  principal  duty  is  to  oversee  the  work 
of  others. 

The  technical  point  is  made  on  the  appellant's  behalf  that  his  tes- 
timony was  to  the  effect  that  in  December,  1902,  he  was  employed 
by  the  Metropolitan  Street  Railway  Company,  and  that  there  is  no 
evidence  that  that  company  and  the  defendant  are  identical.  This 
point  is  destroyed  by  the  notice  of  the  accident  hereinbefore  referred 
to,  signed  and  served  by  the  plaintiff,  which  is  addressed  to  the 
defendant,  the  Interurban  Street  Railway  Company,  in  which  the 
plaintiff  states,  referring  to  the  date  of  the  accident,  ^^  that  at  that 
time  I  was  on  your  employment  list  of  conductors." 

The  judgment  should  be  affirmed. 

Present — Hirschbeeo,  P.  J.,  Woodward,  Jenks  and  Hooker,  J  J. 
Judgment  unanimously  affirmed,  with  costs. 


Richard  Briggs,  Jr.,  Respondent,  v,  William  J.  IxAhet,  Appellant. 

Corporation  counsel  in  New  York  eity —  authority  of,  to  appear  in  an  action  againtt 
any  dty  officer,  subordinate  or  employee  —  Vie  decision  of  the  head  of  the  depart- 
ment, office  or  bureau  is  conclusive. 

Under  section  256  of  the  charter  of  the  city  of  New  York  (Laws  of  1901,  chap. 
466,  as  amd.  by  Laws  of  1904,  chap.  396),  which  provides,  "the  corporation: 
counsel  may  in  his  discretion  appear,  or  direct  any  of  his  assistants  so  to  do,  in 
any  action  or  proceeding,  criminal  or  civil,  brought  against  any  officer,  subor- 
dinate or  employee  in  the  s^'rvice  of  the  dty  of  New  Tork«  or  of  any  of  the 
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coanties  embraced  therein,  by  reason  of  any  acts  done  or  omitted  while  in  the 
performance  of  his  duty  by  such  officer,  subordinate  or  employee,  whenever 
said  appearance  is  requested  by  the  head  of  the  department,  office  or  bureau  in 
which  said  officer,  subordinate  or  employee  Is  employed,"  the  head  of  the 
department,  office  or  bureau,  in  which  the  officer,  subordinate  or  employee  sued 
is  employed,  is  invested  with  a  discretion  to  determine  whether  the  action  is 
prima  facie  one  instituted  by  reason  of  any  acts  done  or  omitted  by  the  defend- 
ant while  in  the  performance  of  his  duty;  and  the  determination  of  such  head 
of  department,  office  or  bureau  to  that  effect,  followed  by  a  request  to  the  cor- 
poration counsel  to  appear  and  defend  the  action,  is  final  and  conclusive,  and  is 
not  subject  to  Judicial  review. 

Appeal  by  the  defendant,  William  J.  Lahey,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  oflSee  of  the  clerk  of  the  county  of  Kings  on  the  12th 
day  of  August,  1904,  denying  the  defendant's  motion  to  require  the 
plaintiff  to  accept  the  answer  theretofore  served  by  the  corporation 
counsel  of  the  city  of  New  York. 

James  D.  Bell  [Bichard  B.  Oreerwoood  and  John  J.  Ddany 
with  him  on  the  brief],  for  the  appellant. 

B,  Percy  Chittenden^  for  the  respondent. 

WiLLARD  BaETLETT,  J.  I 

This  appeal  presents  the  question  whether  the  corporation  counsel 
of  the  city  of  New  York  can  lawfully  appear  in  this  action  as 
attorney  for  the  defendant,  a  policeman,  who  is  sued  for  false 
imprisonment. 

TJnder  the  Greater  New  York  charter  as  it  stood  prior  to  April 
26, 1904,  the  corporation  counsel  had  no  power  to  appear  in  behalf  of 
the  defendant  in  an  action  brought  against  a  policeman  of  the  city  of 
New  York  to  recover  damages  for  an  assault  committed  by  him 
upon  the  plaintiff  while  arresting  the  latter.  {Donahv^  v.  Keeahan^ 
91  App.  Div.  602.)  Presumably  in  consequence  of  the  decision  of 
this  Appellate  Division  in  the  case  cited,  the  Legislature  of  1904,  by 
an  act  which  became  a  law  on  the  twenty-sixth  day  of  April  in  that 
year,  amended  section  256  of  the  charter  (Laws  of  1901,  chap.  466) 
by  adding  these  words :  "  But  the  corporation  counsel  may  in  his 
diBcretion  appear  or  direct  any  of  his  assistants  so  to  do  in  any  action 
cor  proceeding,  criminal  or  civil,  brought  against  any  officer,  subordi- 
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nate  or  employee  in  the  service  of  the  city  of  New  York,  or  of  any 
of  the  counties  embraced  therein,  by  reason  of  any  acts  done  or 
omitted  while  in  the  performance  of  his  duty  by  such  oflScer,  subor- 
dinate or  employee,  whenever  said  appearance  is  requested  by  the 
head  of  the  department,  office  or  bureau  in  which  said  officer,  sub- 
ordinate or  employee  is  employed."     (Laws  of  1904,  chap.  396.) 

After  he  was  served  with  the  summons  and  complaint  in  the 
present  action  the  defendant  presented  to  the  police  commissioner 
of  the  city  of  New  York  a  petition  stating  that  prior  thereto  one 
Hichard  Briggs,  Jr.  (the  plaintiff),  while  employed  at  No.  455  Fifth 
fitreet  in  the  borough  of  Brooklyn,  became  involved  in  a  quarrel 
with  the  occupant  of  said  premises ;  that  the  petitioner  was  called 
for  the  purpose  of  having  him  removed  therefrom;  that  upon 
requesting  him  to  leave  the  house  Briggs  refused  in  the  most  vio- 
lent and  profane  language,  and  that  his  conduct  was  so  disorderly 
that  the  petitioner  was  compelled  to  place  him  under  arrest  and  to 
use  force  in  getting  him  from  the  house.  The  petitioner  further 
set  forth  that  he  arraigned  Briggs  before  a  magistrate  in  the 
borough  of  Brooklyn  ;  that  the  magistrate  reprimanded  Briggs  and 
stated  that  the  petitioner  was  justified  in  arresting  him ;  and  that 
the  magistrate  then  allowed  Briggs  to  go  on  his  own  recognizance, 
warning  him  that  sentence  would  be  suspended  subject  to  his  future 
conduct.  Upon  this  petition  the  police  commissioner  referred  the 
action  to  the  corporation  counsel,  with  a  request  that  he  defend  the 
same. 

Notwithstanding  these  facts,  the  learned  judge  at  Special  Term 
has  held  that  the  plaintiff's  attorneys  were  right  in  refusing  to 
accept  the  answer  served  upon  them  by  the  corporation  counsel,  on 
the  ground  that  the  defendant  obtained  from  the  police  commis- 
sioner his  request  that  the  corporation  counsel  defend  the  action 
by  a  statement  which  was  false  both  in  its  assertion  and  conceal- 
ment of  the  facts.  In  effect  the  decision  below  was  based  on  the 
assumption  that  in  any  case  where  the  corporation  counsel  under- 
takes to  defend  an  officer,  subordinate  or  employee  in  the  service 
of  the  city  of  New  York,  under  section  256  of  the  charter  as 
amended  in  1904,  the  question  whether  the  acts  charged  against  the 
defendant  were  really  done  while  in  the  performance  of  his  duty  is 
one  which  may  be  raised  by  the  plaintiff  and  determined  at  the 
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Special  Term  in  advance  of  the  trial  of  the  action ;  and  that  if  the 
Special  Term  determines  this  question  adversely  to  the  defendant, 
the  appearance  of  the  corporation  counsel  in  his  behalf  is  without 
authority  of  law  and  ineffective. 

It  does  not  seem  to  me  that  it  was  the  intent  of  the  Legislature  in 
enacting  the  amendment  of  1904  to  permit  any  such  preliminary 
procedure.  If  in  every  case  where  a  policeman  is  sued  for  false 
imprisonment,  and  claims  that  the  acts  charged  in  the  complaint 
were  done  by  him  in  the  performance  of  his  duty  as  an  officer,  the 
plaintiff  is  entitled  to  a  trial  on  motion,  before  any  issue  is  joined  in 
the  action,  of  the  question  whether  he  was  really  acting  as  an  officer 
or  not  in  respect  to  the  matters  alleged  in  the  complaint,  a  most 
complicated  and  objectionable  method  of  practice  will  be  introduced 
in  this  class  of  litigations  —  a  practice  manifestly  so  intolerable  as  not 
to  be  sanctioned  if  the  statute  is  fairly  susceptible  of  any. other  con- 
struction. I  think  that  the  amendment  may  be  fairly  construed  as 
investing  the  head  of  the  department,  office  or  bureau  in  which  the 
officer,  subordinate  or  employee  is  employed  with  a  discretion  to 
determine  whether  the  action  is  prima  facie  one  instituted  by  rea- 
son of  any  acts  done  or  omitted  by  the  defendant  while  in  the  per- 
formance of  his  duty ;  and  that  the  determination  of  such  head  of 
department,  office  or  bureau  to  that  effect,  followed  by  a  request  to 
the  corporation  counsel  to  appear  and  defend  the  action,  is  final 
and  conclusive,  and  is  not  subject  to  judicial  review,  resulting,  per- 
haps, in  a  determination  that  the  corporation  counsel  has  no  author- 
ity to  appear.  The  police  commissioner  in  the  present  case  having 
exercised  such  discretion  in  favor  of  the  defendant,  the  corporation 
counsel,  upon  being  requested  to  appear  in  his  behalf  by  the  police 
commissioner,  was  entitled  to  appear  and  put  in  an  answer ;  and  the 
motion  to  compel  the  acceptance  of  the  answer  should  have  been 
granted. 

The  order  appealed  from  should  be  reversed,  and  the  defendant's 
motion  shonld  be  granted. 

HiBSCHBEBO,  P.  J.,  WooDWABD,  Jenks  and  HOOKEB,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs. 
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Guy  C.  Bailey,  Kespondent,  v.  Herbert  D.  Fransioli  and  Others, 

Appellants. 

Judgment  creditor* s  suit  —  wluU  eitMUihes  an  intent  to  drfraud  creditors  —  uihat 
must  be  shown  to  overcame  it  —  the  examination  in  supptemeniary  proceedings  of 
the  judgment  debtor  is  not  competent  far  that  purpose — what  is  estabtis/ied  by  a 
transcript  of  a  judgment. 

In  an  action  brought  by  a  judgment  creditor  against  the  judgment  debtors,  a 
husband  and  wife,  and  their  son,  to  set  aside,  on  the  ground  that  it  was  fraudu- 
lent and  void  as  to  creditors,  an  assignment  of  a  claim  executed  by  the  judg- 
es ment  debtors  to  the  son,  evidence  that  the  assignment  was  executed  after  the 
recovery  of  Ihe  judgment  and  the  return  unsatisfied  of  an  execution  issued 
thereon;  that  the  claim  constituted  the  only  property  possessed  by  the  judg> 
ment  debtors  available  for  the  payment  of  the  judgment;  that  the  son  was  an 
unmarried  man,  twenty-two  years  of  age,  who  had  always  redded  with  his 
parents  and  who  was  familiar  with  their  financial  embarrassments,  is  sufficient 
to  establish  that  the  assignment  was  executed  by  the  judgment  debtors  with 
intent  to  hinder,  delay  and  defraud  their  creditors. 

Such  evidence  establishes  the  Invalidity  of  the  assignment,  unless  the  son  shows 
that  he  took  the  claim  for  a  valuable  consideration  and  without  previous  notice 
of  the  fraudulent  intent  of  the  judgment  debtors. 

The  son  must  sustain  this  burden  by  affirmative  evidence,  and  cannot  avail  him> 
self  of  the  testimony  given  by  the  judgment  debtors  in  proceedings  supple- 
mentary to  execution,  which  testimony  was  introduced  in  evidence  by  the 
plaintiff  for  the  purpose  of  showing  facts  and  circumstances  warranting  the 
conclusion  that  the  judgment  debtors  had  assigned  the  claim  with  intent  to 
hinder,  delay  and  defraud  their  creditors. 

While  a  transcript  of  a  judgment  is  not  evidence  of  the  contents  of  the  judg- 
ment roll,  so  as  to  operate  as  an  estoppel,  it  is,  under  section  983  of  the  Code  of 
Civil  Procedure,  evidence  of  the  fact  that  a  judgment  has  been  duly  recovered, 
and  of  all  of  the  matters  which  it  recites  under  the  provisions  of  law,  for  the 
purpose  of  showing  the  right  of  the  party  recovering  the  judgment  to  main- 
tain a  judgment  creditor's  action. 

Appeal  by  the  defendants,  Herbert  D.  Franeioli  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  2d  day  of 
February,  1904,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  setting  aside  a  certain  assign- 
ment as  fraudulent 

WiUiam  0.  MUes^  for  the  appellants  Herbert  D.  Fransioli  and 
Margaret  P.  Fransioli. 
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AuffTietics  C.  jFransioliy  appellant,  in  person. 

Ernest  G.  Stevens^  for  the  respondent. 

Woodward,  J. : 

The  plaintiff,  a  judgment  creditor,  brings  this  action  to  set  icside 
as  frandulent  an  assignment  by  Augustus  C.  and  Margaret  P.  Fran- 
«ioli  to  their  son  Herbert  D.  Fransioli  of  a  claim  for  $100,000 
against  the  Pike  and  Craighead  estates  in  the  State  of  New  Jersey, 
such  claim  resulting  from  personal  services  rendered  by  Augustus 

C.  Fransioli  as  an  attorney  and  counselor  at  law.  At  the  time  this 
assignment  was  made  on  April  27, 1903,  the  claim  had  been  settled, 
or  negotiations  looking  to  that  end  had  been  practically  consum- 
mated, for  $11,000,  but  the  money  had  not  been  paid  over.  The 
plaintiff  held  a  judgment  of  the  Supreme  Court,  entered  in  Dutchess 
connty  June  9,  1899,  against  the  assignors  for  $2,408.90,  and  it  is 
not  disputed  that.the  latter  had  no  other  property  out  of  which  to 
satisfy  this  judgment.  Execution  had  been  returned  unsatisfied 
July  2, 1902,  and  the  complaint  demanded  that  the  assignee  account 
to  the  respondent  and  satisfy  his  judgment.  Upon  the  trial  of  the 
action  the  learned  court  made  findings  of  fact  and  conclusions  of 
law,  and  directed  the  entry  of  judgment  granting  the  plaintiff  the 
relief  demanded.     The  defendants  appeal  to  this  court. 

Aside  from  the  formal  proof  of  the  judgment  debt,  the  plaintiff 
put  in  evidence  examinations  of  the  several  defendants  in  supple- 
mentary proceedings,  in  one  of  which  the  defendant  Augustus  C. 
Fransioli  swore  that  he  had  assigned  the  claim  against  the  New  Jer- 
sey parties  to  his  wife  and  one  John  T.  Speroni  in  payment  of  debts 
due  to  them ;  that  he  owed  them  about  $29,000,  and  that  this  assign- 
ment of  the  claim  fully  paid  such  indebtedness  to  Speroni.  Subse- 
quently, in  another  proceeding  supplementary  to  execution,  he  testi- 
iied  that  he  had  assigned  this  same  claim  to  the  defendant  Herbert 

D.  Fransioli  in  payment  of  borrowed  money,  and  that  he  owed 
this  claim  all  of  the  time  up  to  the  time  that  he  made  the  assignment 
to  his  son.  He  says  that  "  I  signed  an  assignment  to  John  T.  Spe- 
roni and  my  wife  April  2d,  1901,  but  that  assignment  was  never 
delivered."  He  had,  on  his  former  examination,  testified  to  the 
assignment  to  Speroni  "  just  after  this  suit  was  commenced,  4  or  5 
or  6  months  ago  by  an  instrument  in  writing  duly  sealed  and 
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acknowledged  and  delivered  in  duplicate,  one  to  my  wife  and  one  to 
Speroni."  And  to  make  the  matter  more  definite  and  certain  he  tes* 
tified  that  "  Mr.  Speroni  gave  np  an  obligation  of  mine  on  account  of 
this  transfer.  This  was  in  the  form  of  an  account  stated  between 
me  and  Speroni  showing  a  balance  due  Speroni  from  me,  $8,597 
with  interest  from  31  of  May,  1901.  This  settled  our  accounts  and 
I  now  owe  him  nothing  whatever." 

Both  of  these  statements,  made  under  oath,  cannot  be  true,  and 
the  plaintiff  to  make  the  case  stronger  called  Mr.  Speroni  and 
proved  by  him  that  the  defendant  Augustus  C.  Fransioli  had  never 
delivered  any  such  assignment  to  him,  and  that  the  witness  had 
never  surrendered  any  obligation  which  he  might  have  held  against 
the  said  defendant,  and  as  the  defendants  offered  no  evidence  in  the 
case,  this  is  entirely  uncontradicted.  This  evidence,  in  connection 
with  the  fact  that  the  assignment  of  April  27,  1903,  was  made  ta 
Herbert  D.  Fransioli,  son  of  the  other  two  defendants,  an  unmarried 
man,  twenty-two  years  of  age,  who  had  always  lived  at  home  with 
his  parents,  and  who  concededly  knew  in  a  general  way  of  hia 
father's  financial  embarrassments,  and  in  connection  with  the  fact 
that  this  was  all  of  the  property  of  the  other  defendants  available  for 
the  payment  of  the  plaintiff's  judgment,  is  sufficient,  we  believe,  to 
establish  that  the  defendants  Augustus  C.  Fransioli  and  Margaret  P. 
Fransioli  conveyed  the  claim  against  the  !New  Jersey  clients  for  the 
purpose  of  hindering,  delaying  or  defrauding  the  creditors  of  the 
assignors.  (Pers.  Prop.  Law  [Laws  of  1897,  chap.  417],  §  24.)  lu  . 
a  somewhat  analogous  case  {First  NaiiondL  Ba/nh  v.  Miller^  16S 
N.  Y.  164,  167)  the  court  say :  "  The  trial  court  found  the  value  of 
the  real  estate  to  exceed  $45,000,  and  there  was  testimony  to  that 
effect.  The  consideration,  consisting  (with  the  exception  of  a  small 
amount)  of  past  indebtedness  due  from  the  father  to  the  daughter^ 
is  not  claimed  by  the  defendants  to  have  exceeded  $38,000.  Of 
this  amount  over  $1,000  certainly  was  not  a  valid  obligation  of  the 
father.  The  father,  by  the  conveyance  and  transfer,  stripped 
himself  of  all  his  property.  This  fact  was  known  to  the  daughter. 
The  parties  resided  together  and  constituted  members  of  the 
same  family.  The  transfers  were  made  about  a  month  before  the 
maturity  of  a  note  for  some  $9,000  made  by  the  father  upon 
which  the  judgment,  which  was  the  basis  of  this  action,  was  subee^ 
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quently  recovered.  There  appears  to  have  been  no  change  in  the 
possession  of  the  personal  property  transferred.  *  Courts  scrutinize 
with  the  ntmost  care  business  transactions  between  husband  and  wife 
alleged  to  be  fraudulent  as  against  creditors,  because  fraud  is  so 
easily  practiced  and  concealed  under  cover  of  the  marriage  relation.' 
Fraud  is  one  of  the  broadest  issues  known  to  the  law,  for  it  can 
seldom  be  proved  by  direct  evidence,  but  is  dependent  upon  circum- 
stances which,  separately  considered,  may  be  quite  immaterial,  but 
when  combined  are  not  only  material  but  have  great  persuasive 
force.'  (  White  v.  Benjamin^  150  N.  Y.  258,  265.)  The  same  rule 
applies,  though  possibly  in  a  less  degree,  to  a  transfer  from  father 
to  daughter  when  they  are  both  members  of  the  same  family.'^ 

Obviously,  the  same  rule  applies  in  the  present  case,  and  the  fact 
that  there  was  an  actual  delivery  of  the  assignment  to  Herbert  D. 
Fransioli,  who  remained  at  home  and  presumptively  brought  the 
money  subsequently  realized  upon  the  claim  into  the  family,  has  no 
particular  bearing  upon  the  case,  except  that  it  discloses  the  subtle 
cunning  of  the  lawyer  in  dealing  with  the  situatioiv 

If  we  are  right  in  the  conclusion  that  the  evidence  justified  the 
finding  of  the  court  at  Special  Term  that  the  conveyance  was  made 
on  the  part  of  the  assignors  for  the  purpose  of  delaying,  hindering 
or  defrauding  their  creditors,  it  follows  that  such  conveyance  was 
void  (Pers.  Prop.  Law,  §  24)  unless  the  assignee  took  the  claim  for 
a  valuable  consideration  and  without  previous  notice  of  the  fraudu- 
lent intent  of  his  immediate  vendor.  (Pers.  Prop.  Law,  §  29.)  In 
considering  similar  provisions  of  the  Revised  Statutes  the  court  in 
Starin  v.  ^elli/  (88  N.  Y.  418,  421)  say :  "  The  statute  declares 
that  every  conveyance  or  assignment  of  property,  made  with  the 
intent  to  hinder,  delay  or  defraud  creditors  shall,  as  against  the 
person  so  hindered,  delayed  or  defrauded,  be  void,  except  that  the 
title  of  a  purchaser  for  a  valuable  consideration  shall  not  in  any 
manner  be  affected  or  impaired  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his  immediate 
grantor.  (2  K.  S,  137,  §§  1  and  6.)  To  maintain  the  issue  on  the  part 
of  the  defendant  it  was  sufficient  for  him  in  the  first  instance  to 
show  Eesson's*  fraudulent  intent  in  making  the  sale.  Then  it  was 
for  the  plaintiff  to  show  that  he  purchased  the  property  for  a  valua- 
ble consideration.    His  title  would  then  be  unimpeachable  nnless 
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the  defendant  should  make  it  appear  that  he  had  previous  notice  of 
Besson's  fraudulent  intent  or  that  he  participated  in  the  fraud. 
Under  the  statute  a  creditor  assailing  a  transfer  of  property  as 
fraudulent  may  succeed  by  simply  showing  a  fraudulent  intent  on 
the  part  of  the  vendor  or  such  intent  on  the  part  of  the  vendee. 
If,  however,  the  vendee  shows  that  he  paid  a  valuable  consideration 
for  the  property  transferred  to  him  then  proof  of  the  fraudulent 
intent  of  the  vendor  only  is  not  sufficient ;  then  there  must  be  proof 
also  of  a  fraudulent  intent  on  the  part  of  the  vendee,  or  that  he  had 
notice  of  the  vendor's  fraudulent  intent.  *  *  *  The  proof  of 
notice  on  the  part  of  the  purchaser  of  the  fraudulent  intent  of  the 
vendor,  when  it  is  necessary  to  establish  it,  need  not  be  direct  and 
positive,  but  such  notice  may  be  proved  like  any  other  fact  in  the 
case  by  circumstances  and  proper  and  legitimate  inferences  to  be 
drawn  from  the  whole  transaction."  (See,  also,  Greenwald  v.  Wales, 
174  N.  T.  140, 144.) 

The  defendants  offered  no  evidence,  but  it  is  urged  upon  this 
appeal  that  as  the  plaintiff  introduced  in  evidence  the  testimony  of 
the  several  defendants  in  the  supplementary  proceedings,  and  as 
this  evidence  shows  that  the  defendant  Herbert  D.  Fransioli  gave  a 
valuable  consideration  for  the  assignment  of  the  claim,  and  as  this 
was  undisputed,  the  plaintiff  is  bound  by  such  evidence.  We 
believe,  however,  that  this  contention  is  not  sound.  The  salient 
issue  in  this  action  is  fraud.  The  plaintiff  did  not  call  the  defend- 
ants as  witnesses ;  he  merely  put  in  evidence  their  sworn  declara- 
tions as  against  each  one  personally,  for  the  purpose  of  showing 
what  they  had  said  in  reference  to  this  claim  under  different  circnm- 
stances,  and  from  which  the  inference  of  a  fraudulent  intent  on  the 
part  of  the  assignors  might  be  inferred.  In  doing  this  the  plaintiff 
did  not  assume  to  vouch  for  the  honesty  of  the  witnesses  who  had 
given  this  testimony,  for  his  object  was  to  show  by  their  own  state- 
ments, when  tlieir  interests  changed,  that  they  were  not  honest, 
and  this  is  peculiarly  the  effect  of  the  testimony  of  Augustus  C. 
Fransioli,  as  we  have  already  pointed  out.  The  latter  has  been 
shown,  by  his  contradictory  sworn  statements  in  reference  to  the 
same  matter,  to  be  entirely  unworthy  of  belief,  so  that  if  his  testi- 
mony, as  taken  from  the  record  in  the  supplementary  proceeding, 
was  to  be  considered  in  reference  to  the  alleged  valuable  considera- 
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tioQ,  the  coart  would  have  been  justified  in  disregarding  it  as  having 
DO  probative  force.  The  testimony  of  the  assignee  of  the  claim, 
detailing  as  it  does  the  alleged  circumstances  under  which  the  assign- 
ment was  made  to  him,  tends  to  show  fraudulent  intent  upon  the 
part  of  the  father,  and  this  was  the  purpose  of  its  introduction. 
While  fraud  is  not  to  be  presumed,  but  must  be  proved,  it  js  rarely 
sasceptible  of  direct  proof,  and  may  be  inferred  from  facts  and  cir- 
cumstances which  warrant  the  conclusion  {Greenwald  v.  WcdeSy 
supra,  145),  and  the  plaintiff  having  introduced  his  examination  in 
supplementary  proceedings  for  the  purpose  of  showing  facts  and 
circumstances  which  warrant  the  conclusion  that  the  assignors  of 
this  claim  acted  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing their  creditors,  the  assignee  of  such  claim  cannot  make  use  of 
the  declarations  in  such  examination  to  support  an  affirmative  propo- 
sition which  he  has  neither  pleaded  nor  attempted  to  assert  upon 
the  trial.  Until  the  plaintiff  has  established  a  prima  fade  case  of 
fraudulent  intent  on  the  part  of  the  assignors  the  assignee  could 
remain  passive,  but  when  the  evidence  reached  a  point  where  the 
inference  could  be  properly  drawn  that  there  was  such  fraudulent 
intent  on  the  part  of  the  assignors  of  the  claim,  it  became  incumbent 
upon  the  assignee  to  establish,  by  evidence  directed  to  that  issue, 
that  he  had  paid  a  valuable  consideration  for  this  assignment.  This 
he  failed  to  do.  The  case  is  absolutely  without  evidence  to  show  that 
the  assignee  ever  gave  any  valuable  consideration  for  this  claim,  his 
declarations  in  his  own  behalf  in  another  proceeding  not  being  avail- 
able here.  He  cobld  not  have  hitroduced  these  examinations  in  his 
own  behalf  in  support  of  this  issue,  nor  can  he  take  advantage  of 
them  because  the  plaintiff,  in  support  of  the  issue  of  fraud,  has  placed 
them  in  evidence.  Their  only  proper  office  in  the  case  now  under 
consideration  is  to  show  the  facts  and  circumstances  on  which  the 
plaintiff  relies  to  establish  fraud  in  the  transfer.  In  this  respect  all 
of  the  examinations  shoulc^  be  considered,  and  we  are  of  opinion 
that  they  fully  support  the  conclusion  that  the  transfer  was  fraudu- 
lent. The  affirmative  proposition  that  tlie  assignee  gave  a  valuable 
consideration  having  no  support  in  the  evidence,  that  issue  never 
having  been  met,  there  is  no  escape  from  the  conclusion  that  the 
finding  of  the  court  that  the  transfer  of  this  claim  was  without  con- 
sideration was  correct,  and  should  be  sustained. 
App.  Div.— Vol.  CI.        10 
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But,  if  there  was  donbt  upon  this  proposition,  and  the  testimony  of 
the  assignee  of  the  claim  was  deemed  to  be  in  evidence  for  the  pur- 
pose of  showing  a  valuable  consideration,  we  are  still  of  the  opin- 
ion that  the  judgment  in  this  case  should  be  affirmed.  If  the 
examination  in  supplementary  proceedings  was  in  evidence  for 
the  purpose  of  showing  the  alleged  valuable  consideration,  consisting 
of  a  past  indebtedness  to  this  boy  who  had  made  his  home  with  his 
parents,  and  who  had  barely  entered  upon  man's  estate,  with  alleged 
loans  from  another  brother,  passing  through  the  hands  of  this  young 
man,  it  must  be  considered  for  all  of  the  purposes  of  the  action,  and 
we  are  clearly  of  opinion  that  it  shows  a  state  of  facts  wholly  incon- 
sistent with  the  idea  that  the  assignee  took  this  claim  for  a  valuable 
consideration  and  in  good  faith.  "  There  can  be  no  doubt  that  it  is 
legitimate  for  th^  jury  in  such  cases  to  consider  whether  the  vendee 
had  knowledge  of  facts  pointing  to  a  fraudulent  intent  or  calculated 
to  awaken  suspicion,  and  that  actual  notice  of  a  fraudulent  intent 
on  the  part  of  the  vendor  need  not  be  established  by  direct  proof. 
The  fact  of  notice  or  knowledge  may  be  inferred  from  circum- 
stances." {Parker  v.  Conner,  93  N.  Y.  118,  124.)  "  The  pre- 
sumption is  that  a  man  intends  the  natural  consequences  of  his  act. 
If  the  effect  of  the  sale  by  the  plaintiffs'  vendor  was  to  deprive  his 
creditors  of  the  means  of  collecting  their  debts  it  might  be  pre- 
sumed, in  the  absence  of  other  motive  or  inducement,  that  his 
intention  was  to  accomplish  that  object,  and  if  the  plaintiffs  had 
knowledge  that  this  was  to  be  the  result  it  was  for  the  jury  to  say 
whether  such  knowledge  did  not  give  them  notice  that  Hapgood's 
intent  was  fraudulent."  {Greenwald  v.  Wales,  supra,  145.)  The 
details  of  the  vendee's  connection  with  this  transfer,  in  connection 
with  the  fact  that  he  was  a  member  of  his  father's  household,  in 
which  this  claim  was  a  matter  of  frequent  discussion,  shows  con- 
clusively to  us  that  he  must  have  had  notice  of  facts  which  pre- 
cluded his  taking  this  assignment  in  good  faith.  He  does  not  pre- 
tend to  state  how  much  his  father  owed  him ;  the  largest  amount 
which  can  be  gathered  from  the  record  is  only  about  one-half  of 
the  amount  at  which  the  claim  was  paid,  and  the  whole  story  of 
this  boy,  who  claims  to  have  been  earning  $800  to  $900  per  year 
for  three  years  past,  that  his  father  owed  him  several  thousands  of 
dollars,  is  far  from  convincing.    We  think  the  evidence,  conceding- 
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the  examination  in  supplementary  proceeding  to  be  evidence  of  all 
that  it  embraces,  is  fully  as  strong  in  support  of  the  conclusion  that 
the  assignee  did  not  take  this  transfer  in  good  faith  as  it  is  in  support 
of  a  valuable  consideration,  so  that  in  any  view  of  the  case  upon  the 
merits  the  judgment  should  be  sustained. 

We  have  examined  the  technical  objections  raised  in  reference 
to  the  admission  of  the  transcript  of  the  original  judgment  in  evi- 
dence, and  we  are  persuaded  that  they  are  without  merit.  While  the 
transcript  of  a  judgment  would  not  be  evidence  of  the  contents  of 
the  judgment  roll,  so  as  to  operate  as  an  estoppel,  we  are  satisfied 
that  under  the  provisions  of  section  933  of  the  Code  of  Civil  Pro- 
cedure, it  is  evidence  of  the  fact  that  a  judgment  has  been  duly 
recovered,  and  of  all  of  the  matters  which  it  recites  under  the  pro- 
visions of  law,  for  the  purpose  of  showing  the  right  of  the  plaintiff 
in  this  action  to  the  relief  which  he  seeks.  {IfonrElectric  Fibre 
Mfg.  Co.  V.  Peabody,  28  App.  Div.  442,  444.) 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Present  —  Hiksohberg,  P.  J.,  Babtlett,  Woodward,  Jenks  and 
Hooker,  JJ.     Babtlett  and  Jenks,  JJ.,  concurred  in  result. 

Judgment  unanimously  affirmed,  with  costs. 


John  J.  Cullen,  Respondent,  v.  William  E.  Uptegrove  & 
BRotHER,  Appellants. 

Slay  of  proceedingif  except  to  appeal,  from  an  order  netting  atide  a  verdict  urUeea 
plaintiff  consents  to  its  reduction,  and  extending  the  time  of  consent  until  tJie  deci- 
sion on  the  appeal. 

Where  both  parties  to  an  action  to  recover  damages  for  personal  injuries  have 
taken  an  appeal  from  an  order,  made  on  the  defendant's  motion,  setting  aside 
a  verdict  rendered  in  favor  of  the  plaintiff  for  |6,000,  unless  the  plaintiff, 
within  twenty  days  after  service  of  a  copy  of  the  order  upon  his  attorney, 
should  stipulate  to  reduce  the  verdict  to  $1,500,  the  court  may,  in  its  dis- 
cretion, make,  upon  the  plaintiff's  motion,  an  order  staying  all  proceedings 
under  the  order  reducing  the  verdict,  except  to  appeal  therefrom,  and  direct- 
ing that  the  time  within  which  the  plaintiff  may  stipulate  to  reduce  the  ver- 
dict be  extended  for  twenty  days  from  the  determination  of  the  appeals  from 
said  order  reducing  the  verdict. 
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Appeal  by  the  defendants,  William  E.  Uptegrove  &  Brother, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Terra  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  8th  day  of  August,  1904,  granting  the  plaintiffs 
motion  for  a  stay  of  proceedings  pending  an  appeal  by  both  parties 
from  an  order  entered  in  said  clerk's  office  on  the  28th  day  of  July, 
1904,  setting  aside  as  excessive  a  verdict  theretofore  rendered  in 
favor  of  the  plaintiff. 

John  Vemou  Bouvier^  Jr.  \Franh  Verner  Johnson  with  him  on 
the  brief],  for  the  appellants. 

Ira  Leo  Bamberger  [Abraham  Oherstein  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J. : 

In  an  action  to  recover  damages  for  personal  injuries,  the  defend- 
ants' motion  to  set  aside  a  verdict  in  favor  of  the  plaintiff  for  $6,000, 
on  the  ground,  among  others,  that  it  was  excessive,  was  granted 
"  unless  *  *  *  within  twenty  days  after  service  of  a  copy  of 
this  order,  with  notice  of  the  entry  thereof,  upon  plaintiffs  attorney, 
plaintiff  shall  stipulate  to  reduce  said  verdict  to  fifteen  hundred 
dollars  ($1,500),  and  shall  file  such  stipulation  in  the  office  of  the 
Clerk  of  the  County  of  Kings,  and  serve  upon  defendants'  attorney 
a  copy  thereof,  with  notice  of  such  tiling."  Thereafter  the  plaintiff 
appealed  from  "  each  and  every  part  of  the  said  order,"  and  the 
defendants  from  "so  much  of  .the  order  *  *  *  as  denies  defend- 
ants' motion  to  set  aside  the  verdict  and  the  defendants'  motion  for 
a  new  trial."  The  plaintiff  then  obtained  an  order  at  Special  Term 
staying  "  all  proceedings  under  the  order  entered  herein  *  *  * 
reducing  the  verdict  herein  to  $1,500,  save  to  appeal  from  said 
order,"  and  directing  "  that  the  time  within  which  the  plaintiff  may 
stipulate  to  reduce  said  verdict  be  and  the  same  is  hereby  extended 
to  and  including  twenty  days  from  and  after  the  hearing  and  deter- 
mination of  the  appeal  from  said  order."  From  this  order  the 
defendants  appeal. 

In  applying  for  a  stay  of  proceedings  under  the  order  granting, 
conditionally,  the  defendants'  motion  to  set  aside  the  verdict,  the 
plaintiff  asked  no  more  than  that  he  be  left  in  statu  quo  as  of  the 
date  that  order  was  made,  until  the  order  might  be  reviewed  on 
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appeal.  He  has  not  attempted  to  exercise  the  inconsistent  rights  of 
enjoying  the  fruits  of  the  order  and  at  the  same  time  appealing 
from  it  as  erroneous.  Quite  the  reverse.  He  asks  that  the  alleged 
benefit  of  the  order  be  not  forced  upon  him  so  precipitously  as  to 
imperil  a  privilege  which  he  seems  to  esteem  more  highly  —  his 
right  to  appeal.  The  order  of  tlie  trial  court  did  not  present  to  the 
plaintiff  the  alternatives  of  appealing  or  of  stipulating  for  a  reduc- 
tion in  the  verdict,  but  rather  of  stipulating  or  of  permitting  the 
verdict  to  be  set  aside. 

In  the  case  of  Bennett  v.  Van  Syckel  (18  N.  T.  481)  the  defend- 
ant had  taken  proceedings  to  obtain  certain  moneys  deposited  in 
court  pursuant  to  the  judgment  from  another  part  of  which  he  had 
appealed,  and  he  had  also  proceeded  upon  an  indemnity  bond  exe- 
cuted and  filed  by  the  plaintiff  pursuant  to  that  judgment.  It  was 
held  that  the  election  to  take  these  proceedings  to  enforce  the  part 
of  the  judgment  which  was  in  his  favor  operated  as  a  waiver  of  his 
right  to  appeal  from  those  portions  of  the  judgment  which  were 
against  him.  So  in  Knapp  v.  Brown  (45  N.  Y.  207),  where  the  plain- 
tiff iiad  issued  execution  on  the  part  of  the  judgment  rendered  in 
his  favor,  and  had  collected  the  amount  thereof,  it  was  held  that  his 
riglit  to  appeal  from  the  judgment  had  been  waived.  And  in 
Alexander  v.  Alexander  (104  N.  F.  643)  the  plaintiff,  after  perfect- 
ing an  appeal,  accepted  and  retained  a  portion  of  the  proceeds  of  a 
partition  sale  awarded  him  by  the  judgment  appealed  from.  His 
appeal  was  dismissed.  In  all  of  this  line  of  cases  the  rule  relied 
upon  by  the  defendants  has  been  applied  only  where  the  party 
appealing  has  accepted  some  substftntial  benefit  under  the  judgment 
appealed  from.  But  this  plaintiff  has  done  nothing  of  the  kind. 
Nor  is  it  true,  in  any  proper  sense,  that  he  is  seeking  by  this  appeal 
to  "gain  the  right  to  recover  more  without  incurring  the  hazard  of 
recovering  less,"  as  was  said  in  the  Alexander  Case  {supra,  645). 
He  has  appealed  from  the  etitire  order.  The  appellate  court  may 
dispose  jof  the  case  in  any  of  the  various  ways  mentioned  in  section 
1317  of  the  Code  of  Civil  Procedure.  He  may  "  recover  more," 
and  the  possibility  of  "  recovering  less  "  is  not  a  remote  one. 

The  plaintiff  has  his  right  of  appeal,  and  a  rule  which  would 
invest  the  order  of  the  trial  court  with  such  finality,  in  whole  or  in 
part,  as  would  cut  off  this  right,  would  be  a  highly  improper  one. 
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In  the  authorities  above  cited  it  was  the  affirmative  act  of  the 
appealing  parties  that  worked  the  waiver,  not  the  judgments  or 
orders  themselves.  The  very  act  which  the  defendants  demand 
that  the  plaintiff  shall  perform  has  been  held  sufficient  to  defeat  a 
right  to  appeal,  In  Sperry  v.  HeUman  (36  N.  Y.  St.  Repr.  62)  a 
plaintiff  who  had  stipulated  that  the  amount  of  a  judgment  be 
reduced  to  a  specified  sum,  pursuant  to  the  direction  of  the  General 
Term  of  the  City  Court  of  the  city  of  New  York,  was  held  to  have 
thereby  waived  his  right  to  take  a  further  appeal  to  the  General 
Term  of  the  New  York  Common  Pleas. 

It  will  work  no  hardship  to  the  defendants  if  the  plaintiff  retains 
his  right  to  stipulate  for  a  reduction  until  after  the  determination  of 
the  cross-appeals,  while  the  defendants'  contention  that  they  may 
properly  accept  the  obvious  benefit  of  that  part  of  the  order  which 
requires  the  plaintiff  to  stipulate,  and  at  the  same  time  prosecute  au 
ilppeal  from  the  remainder  of  the  order,  suggests  an  anomaly  which 
is  made  more  striking  by  their  argument  against  the  plaintiff's  rights 
in  the  matter. 

We  think  the  order  was  granted  by  the  Special  Term  in  the 
proper  exercise  of  its  discretion,  and  should  not  be  disturbed.  (See 
Patterson  v.  Ho/rCy  74  Hun,  269.) 

The  order  should  be  afiirmed,  with  ten  dollars  costs  and 
disbursements. 

HiBSOHBEEO,  P.  J.,  Jenks  and  Hooker,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Application  of  Jane  Gilfeather,  Bespondent, 
for  a  Peremptory  Writ  of  Mandamus  against  Edwabd  M.  Grout, 
as  Comptroller  of  the  City  of  New  York,  Appellant,  to  Cancel  a 
Certain  Assessment  against  the  Lands  of  the  Petitioner. 

Aneument  for  a  local  improvement — reduction  thereof  by  statute — construction  of 
the  stcUtUe,  as  amended,  containing  a  provision  as  to  interest  inconsistent  vtith  the 
original  act  —  both  construed  as  one  act  and  favorably  to  the  property  otensr. 

Chapter  523  of  the  Laws  of  1809  provided  for  the  cancellation  of  an  assessment 
leTied  fot  the  grading  of  Surf  avenue.  Coney  Island,  upon  the  payment  of  one- 
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third  of  the  original  assessment.  Section  1  thereof  contained  the  following 
provision:  "The  payment  hereinbefore  provided  for  may  be  made  within 
ninety  days  after  the  passage  of  this  act  with  interest  at  the  rate  of  six  per 
centum  per  annum,  from  the  day  of  its  passage." 

Section  2  provided:  "  Any  person  interested  who  shall  not  avail  himself  of  the 
privilege  afforded  by  the  foregoing  section,  shall  have  no  right  to  make  pay- 
ments except  on  the  following  terms:  He  shall  pay  one  per  centum  interest  for 
each  calendar  month  upon  the  sum  directed  to  be  paid  by  this  act  from  the 
time  of  the  passage  thereof,  and  all  rights  to  make  such  payments  are  extended 
only  to,  and  shall  cease  at  the  end  of,  the  present  calendar  year  with  three  days 
added  thereto,  after  which  time  the  installments  of  assessment  shall  be  col- 
lected as  now  otherwise  provided  by  law  and  the  same  shall  be  in  all  things 
confirmed." 

Chapter  808  of  the  Laws  of  1008  amended  section  2  of  the  act  of  1800  so  as  to 
read  as  follows:  "  Any  person  interested  who  shall  not  avail  himself  of  the 
privilege  afforded  by  the  foregoing  section,  ou  or  before  June  first,  nineteen 
hundred  and  three,  shall  have  no  right  to  make  payments  except  for  the  fol- 
lowing terms:  He  shall  pay  one  per  centum  interest  for  each  calendar  month 
upon  the  sum  directed  to  be  paid  by  this  act  from  the  time  of  the  passage 
thereof,  and  all  rights  to  make  such  payments  are  extended  only  to  and  shall 
cease  at  the  end  of  the  present  calendar  year  with  three  days  added  thereto, 
after  which  time  the  installments  of  assessments  shall  be  collected." 

EBld,  that  the  statute  as  amended  should  be  construed  as  though  it  read  that 
"  the  payment  hereinbefore  provided  for  may  be  made  on  or  before  June  first, 
nineteen  hundred  and  three,  with  interest  at  the  rate  of  six  per  centum  per 
annum  from  the  day  that  the  amount  became  fixed  by  the  passage  of  the 
original  act; " 

That  an  owner  whose  predecessor  in  title  had  paid  one-third  of  the  original 
assessment  was  thereby  estopped  to  deny  the  validity  of  the  obligation  created 
by  the  original  assessment. 

An  original  statute  with  all  its  amendments  must  be  read  together  and  viewed  as 
one  act  passed  at  the  same  time. 

An  act  affecting  an  assessment  for  a  local  improvement  must  be  construed  in 
favor  of  the  property  owners  rather  than  against  them. 

Appeal  by  Edward  M.  Grout,  as  comptroller  of  the  city  of  New 
York,  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  EingB  on  the  30th  day  of  September,  1904,  granting  a 
peremptory  writ  of  mandamus. 

James  D,  Bell  [P.  E.  CaUahan  and  John  J.  Ddany  with  him 
on  the  brief],  for  the  appellant. 

Jcmu8  A.  Sheehany  for  the  respondent. 
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WOODWAKD,  J. : 

Tlie  petitioner  is  the  owner  of  certain  premises  situated  at  Coney 
Island,  known  on  the  assessment  map  of  the  grading  of  Surf  avenue 
as  assessment  No.  35.  In  a  proceeding  instituted  in  1891  for  the 
grading  of  Surf  avenue  the  .property  of  the  petitioner  was  assessed 
for  the  sum  of  $2,843.10.  This  assessment  remained  unpaid,  and 
in  1899  the  Legislature  of  this  State  enacted  chapter  522  of  the 
laws  of  that  year,  which  provided  that  upon  the  payment  of  one- 
third  of  the  original  assessment  the  various  officials  having  a  record 
of  sucli  assessment  upon  the  books  and  documents  in  their  offices 
should  cancel  the  same.  Section  1,  which  contained  this  provision, 
concluded  with  the  following  sentence:  "The  payment  herein- 
before provided  for  may  be  made  within  ninety  days  after  the  pass- 
age of  this  act  with  interest  at  the  rate  of  six  per  centum  per 
annum,  from  the  day  of  its  passage." 

Section  2  provided :  "  Any  person  interested  who  shall  not  avail 
himself  of  the  privilege  afforded  by  the  foregoing  section,  shall  have 
no  right  to  make  payments  except  on  the  following  terms :  He  shall 
pay  one  per  centum  interest  for  each  calendar  month  upon  the  sum 
directed  to  be  paid  by  this  act  from  the  time  of  the  passage  thereof, 
and  all  rights  to  make  such  payments  are  extended  only  to  and  shall 
cease  at  the  end  of  the  present  calendar  year  with  three  days  added 
thereto,  after  which  time  the  installments  of  assessment  shall  be  col- 
lected as  now  otherwise  provided  by  law  and  the  same  shall  be  in 
all  things  confirmed." 

It  seems  entirely  clear  to  us  that  under  the  provisions  of  this  act 
the  property  owner  was  to  have  three  months  in  which  to  make  the 
payment  of  one-third  upon  the  ori^nal  assessment,  upon  the  pay- 
ment of  six  per  cent  interest  from  the  date  of  the  passage  of  the  act. 
If  lie  failed  to  act  within  three  montlxs  he  was  penalized  to  the 
extent  of  six  per  cent  per  annum.  That  is,  if  he  ran  over  ninety 
days  he  was  to  pay  interest  at  one  per  cent  per  month,  or  twelve  per 
cent  per  annum,  instead  of  six  per  cent  per  annum,  and  the  time 
within  which  payment  could  be  made  at  all  under  the  reduced 
assessment  was  limited  to  three  days  beyond  the  then  current  calen- 
dar year,  at  the  end  of  which  time  the  original  assessment  was  to  be 
reinstated  and  confirmed. 

The  petitioner,  or  her  predecessor  in  title,  made  no  payment 


Digitized  by 


Google 


MATTER  OF  QILFEATHER.  153 

App.  Div.]  Second  Department,  January,  1906. 

under  the  provisions  of  chapter  522  of  the  Laws  of  1899,  but  in  the 
year  1903  the  Legislature  enacted  chapter  398  of  the  laws  of  that 
year,  in  which  section  2  of  chapter  622  of  the  Laws  of  1899  was 
amended  "  so  as  to  read  as  follows :  §  2.  Any  person  interested  who 
shall  not  avail  himself  of  the  privilege  afforded  by  the  foregoing 
section,  on  or  before  June  firet,  nineteen  hundred  and  three,  shall 
have  no  right  to  make  payments  except  for  the  following  terms :  He 
shall  pay  one  per  centum  interest  for  each  calendar  month  upon  the 
snm  directed  to  be  paid  by  this  act  from  the  time  of  the  passage 
thereof,  and  all  rights  to  make  such  payments  are  extended  only  to 
and  shall  cease  at  the  end  of  the  present  calendar  year  with  three 
days  added  thereto,  after  which  time  the  installments  of  assessments 
shall  be  collected  as  now  otherwise  provided  by  law  and  the  same 
shall  be  in  all  things  contirmed."  Subsequent  to  the  passage  of  the 
act  of  1903  the  petitioner's  predecessor  in  title  paid  one-third  of  the 
amount  of  the  original  assessment,  without  interest,  to  the  deputy 
collector  of  assessments  and  arrears,  and  received  a  receipt  therefor. 
The  comptroller,  however,  contending  that  the  payment  should 
have  included  interest,  refused  to  cancel  the  assessment,  whereupon 
this  proceeding  was  instituted  to  compel  him  to  do  so. 

Under  the  settled  rule  of  statutory  construction  that  an  original 
statute  with  ail  its  amendments  must  be  read  together  and  viewed 
as  one  act  passed  at  the  same  time  {Lyon  v.  M.  R.  Co,^  142  N.  T. 
298, 303,  and  authority  there  cited),  chapter  522  of  the  Laws  of  1899 
is  to  be  read,  for  the  purposes  of  this  controversy,  as  though  it  con- 
tained section  2  as  amended  by  chapter  398  of  the  Laws  of  1903,  and 
as  thus  viewed  there  are  irreconcilable  inconsistencies  in  the  act. 
Where  there  is  any  necessity  to  resort  to  construction  at  all,  it  must 
be  in  favor  of  the  property  owner,  rather  than  against  him  {Neha- 
mne  Park  Assn.  v.  Lloyd^  167  N.  Y.  431, 436,  and  authorities  there 
cited),  and  as  section  2  of  the  act,  as  amended,  gives  the  property 
owner  the  right  to  pay  one-third  of  the  original  assessment,  and  to 
be  discharged  from  the  remainder  on  or  at  any  time  prior  to  June  1, 
1903,  the  provision  of  section  1  of  the  original  act  that  the  same 
might  be  paid  within  "  ninety  days  after  the  passage  of  this  act 
with  interest  at  the  rate  of  six  per  centum  per  annum,  from  the  day 
of  its  passage,"  must  be  deemed  to  have  been  repealed  in  so  far  as  it 
fixed  a  limitation  of  ninety  days  from  the  date  of  the  original  enact- 
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ment  for  taking  advantage  of  its  provisions  upon  the  payment  of 
dix  per  cent  interest,  bat  we  can  see  no  reason  for  believing  that  the 
Legislature  intended  to  relieve  the  property  owner  from  the  payment 
of  interest  upon  an  ascertained  amount  of  the  assessment.  It  is 
generally  recognized  as  the  law  of  the  land  that  where  one  is 
indebted  to  another,  and  this  amount  is  known,  interest  upon  the 
amount  unpaid  follows  as  a  matter  of  course,  and  we  can  see  no  dif- 
ference in  principle  because  the  amount  is  owed  to  a  municipal  corpo- 
ration for  a  public  improvement  instead  of  to  an  individual  or  pri- 
vate corporation.  We  are  of  the  opinion,  therefore,  that  the  act 
dhould  be  construed  to  read  that  '^  the  payment  hereinbefore  pro- 
vided for  may  be  made,  on  or  before  June  first,  nineteen  hundred 
add  three,  with  interest  at  the  rate  of  six  per  centum  per  annum 
from  the  day  tliat  the  amount  became  fixed  by  the  passage  of  the 
original  act."  This  gives  to  the  petitioner  all  of  the  rights  which 
were  accorded  to  others  by  the  provisions  of  the  original  act  in  1899, 
and  as  she  has  had  the  use  of  the  money  which  belonged  to  the  city 
of  New  York  from  the  date  of  the  original  act,  she  is  in  justice 
bound  to  pay  for  the  use  of  the  same.  If  we  are  right  in  this  con- 
clusion, it  follows  that  the  petitioner,  or  her  predecessor  in  title, 
could  not  discharge  the  obligation  owed  to  the  city  of  New  York 
by  the  payment  of  one-third  of  the  amount  of  the  original  assess- 
ment, without  interest,  and  that  the  peremptory  writ  of  mandamus 
could  not  properly  issue  to  compel  the  cancellation  of  the  apparent 
lien  upon  the  premises. 

The  petitioners  predecessor  in  title,  by  paying  one-third  of  the 
original  assessment,  has  estopped  those  claiming  under  him  to  deny 
the  validity  of  the  obligation  created  by  the  original  assessment,  and 
as  the  amount  became  fixed  under  the  provisions  of  chapter  622  of 
the  Laws  of  1899,  there  was  a  debt  owing  to  the  city  of  New  York 
from  the  5th  day  of  May,  1899,  when  said  statute  took  eflEect,  to  the 
time  of  the  payment  in  May,  1903,  and  the  statute  did  not  authorize 
the  comptroller  to  receive  less  than  the  debt,  with  interest. 

If  the  petitioner's  predecessor  in  title  had  not  paid  the  assessment 
until  afte^  the  1st  day  of  June,  1903,  he  would  have  been  per- 
mitted to  pay  the  same  upon  the  condition  that  he  should  "  pay  one 
per  centum  interest  for  each  calendar  month  upon  the  sum  directed 
to  be  paid  by  this  act  from  the  time  of  the  passage  thereof,"  which 
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ooald  refer  to  no  other  time  than  the  date  of  the  passage  of  the 
original  act  whicli  fixed  the  amount  to  be  paid.  It  would  be  absurd 
to  say  that  the  Legislature  intended  to  extend  the  interest  of  one 
per  cent  per  month  back  to  the  time  of  the  passage  of  the  original 
act,  in  case  of  default,  and  to  entirely  relieve  the  property  owner 
from  the  payment  of  simple  interest  over  the  same  term  where  he 
complied  with  the  provisions  of  the  act  and  paid  on  or  before  the  first 
day  of  June.  Reading  the  whole  act  together,  for  the  purpose  of 
learning  tlie  legislative  intent,  we  can  reach  no  other  conclusion 
than  that  the  order  appealed  from  should  be  reversed. 

j  The  order  appealed  from  should  be  reversed,  with  ten  dollars 

I       costs  and  disbursements. 

HiRSGHBERG,  P.  J.,  Babtlett,  Jbnks  and  HooKEB,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied. 


In  the  Matter  of  the  Application  of  Joseph  H.  Fbiel,  Appellant, 
for  a  Peremptory.  Writ  of  Mandamus  against  William  MoAdoo, 
as  Police  Commissioner  of  the  Police  Department  of  the  City  of 
I  New  York,  Respondent. 

I        Bight  cf  reiiremeni  after  twenty  yeanf  terviee  qf  a  member  of  the  New  York  city 

I  poUee  foree^  traneferred  from  the  city  of  Brooklyn  brfore  twenty  yeari  eerviee  in 

that  city — the  exercise  of  a  discretionary  power  not  compelled  by  mandamus, 

fiectioQs  41  to  48,  inclusiye,  of  title  11  of  the  charter  of  the  former  city  of  Brook- 
lyn (Laws  of  1888,  chap.  588),  creating  a  police  pension  fund  for  disabled  and 
retired  policemen  in  the  city  of  Brooklyn,  subdivision  6  of  section  42  of  title  11 
of  which  entitled  a  member  of  such  police  force  who  had  served  twenty  years 
to  be  retired  on  his  own  application^  was  merged  in  section  355  of  the  Greater 
New  York  charter  (Laws  of  1897,  chap.  878,  as  amd.  by  Laws  of  1901,  chap. 
466),  creating  a  pension  fund  for  the  police  force  of  the  consolidated  city. 

Consequently,  a  member  of  the  police  force  of  the  city  Af  Brooklyn  who,  at  the 
time  he  was  transferred  to  the  police  force  of  the  consolidated  city  had  not 
served  twenty  years,  is  not.  upon  completing  his  twenty -year  term  of  service, 
entitled,  as  a  matter  of  right,  to  demand  his  retirement  on  a  pension,  as  sec- 
!  tion  855  of  the  Greater  New  York  charter  confers  no  such  right  upon  him,  but 

I  amply  gives  to  the  police  commissioner  the  power,  in  his  discretion,  to  retire 

him. 

The  exercise  of  such  power  cannot  be  compelled  by  mandamus. 
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Appeal  by  the  petitioner,  Joseph  H.  Friel,  from  an  order  of  the 
Supreme  Court,  made  at  tlio  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  5th 
day  of  October,  1904,'  denying  the  petitioner's  motion  for  a  per- 
emptory writ  of  mandamus. 

Jacob  Iiou88  \_Louis  J.  Grant  with  him  on  the  brief],  for  the 
appellant. 

Jaraes  J9.  Bell  {John  J.  Delany  with  him  on  the  brief],  for  the 
respondent. 

Woodward,  J. : 

The  relator  was  appointed  to  the  police  force  of  the  city  of 
Brooklyn  pn  or  about  the  10th  day  of  January,  1884,  and  became  a 
member  of  the  police  force  of  the  city  of  New  York  by  virtue  of 
the  provisions  of  chapter  378  of  the  Laws  of  1897,  and  has  since 
continued  to  be  a  member  of  such  force.  On  or  about  the  15th  day 
of  March,  1904,  he  caused  a  demand  to  be  made  upon  the  police 
commissioner  that  he  be  retired  upon  a  pension,  as  provided  by  law, 
because  appellant  had  served  in  the  police  department  for  upwards 
of  twenty  years.  This  demand  was  denied,  and  the  relator  has 
sought  by  a  peremptory  writ  of  mandamus  to  compel  the  police 
commissioner  to  retire  him.  The  application  for  such  writ  was 
denied  by  the  learned  court  at  Special  Term,  the  relator  appealing 
from  the  order  denying  the  relief. 

The  charter  of  the  former  city  of  Brooklyn  (Laws  of  1888,  chap. 
583,  tit.  11,  §§  41-43)  provided  for  the  creation  of  a  police  pension 
fund  for  disabled  and  retired  policemen  in  the  city  of  Brooklyn, 
and  subdivision  6  of  section  42  of  title  11  of  such  charter  provided  : 
"  Any  such  member  of  the  police  force  or  attache  of  said  police 
department  who  has  or  shall  have  performed  police  duty  for  a 
period  of  twenty  yeqrs  or  upwards,  shall,  upon  his  own  application 
in  writing,  be  retired  from  service  and  placed  upon  the  police  pen- 
sion roll,  and  thereupon  shall  be  awarded,  granted  and  paid  from 
said  police  pension  fund  by  the  trustees  thereof,  an  annual  sum 
during  his  life-time  equal  to  one-half  the  full  pay  of  a  member  of 
said  police  force  of  the  rank  of  the  member  so  retired."  The  que&- 
tion  presented  on  this  appeal  is  whether  this  provision  of  law  snr- 
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Yived  the  act  of  1897,  under  section  1  of  which  the  city  of  Brooklyn 
was  merged  in  and  consolidated  with  the  city  of  New  York,  the 
charter  of  which  latter  city  provides  a  different  scheme  of  police 
pensioning.  We  are  of  opinion  tliat  it  did  not,  and  that  the  relator^s 
rights  must  be  determined  by  the  provisions  of  law  as  they  now 
exist. 

Section  355  of  chapter  378  of  the  Laws  of  1897,  being  the  Greater 
New  York  charter,  as  amended  by  and  re-enacted  in  section  355  of 
chapter  466  of  the  Laws  of  1901,  provides,  in  so  far  as  it  has 
any  bearing  upon  the  question  here  at  issue,  as  follows :  "  Any 
member  of  the  police  force  being  of  the  age  of  fifty-five  years  who 
has  or  shall  have  performed  duty  on  such  police  force  as  aforesaid 
for  a  period  of  twenty  years  or  upwards,  upon  his  own  application 
in  writing,  may,  or  upon  a  certificate  of  so  many  of  the  police  surgeons 
as  the  police  commissioner  may  require,  showing  (that)  a  member  of 
whatever  age  wlio  has  served  twenty  years  is  permanently  disabled, 
physically  or  mentally  so  as  to  be  unfit  for  duty,  shall,  by  order  of 
the  police  commissioner,  be  relieved  and  dismissed  from  said  force 
and  service  and  placed  on  the  roll  of  the  police  pension  fund,  and 
awarded  and  granted,  to  be  paid  from  said  pension  fund,  an  annual 
pension  during  his  lifetime  of  a  sutn  not  less  than  one-half  of  the 
fall  salary  or  compensation  of  such  member  so  retired ;  and  any 
member  of  the  police  force  wlio  lias,  or  shall  have  performed  duty 
on  any  such  force  aforesaid,  for  a  period  of  twenty-five  years 
or  upwards,  being  of  the  age  of  fifty-five  years,  *  *  *  upon 
his  own  application  in  writing,  provided  there  are  no  charges  against 
him  pending,  must  be  relieved  and  dismissed  from  said  force  and 
service  by  the  department  and  placed  on  the  roll  of  the  police  pen- 
sion fund,  and  awarded  and  granted,  to  be  paid  from  said  pension 
fund,  an  annual  pension  during  his  lifetime  of  the  sum  not  less  than 
one-half  of  the  full  salary  or  compensation  of  such  member  so 
retired ;  *  *  *  provided,  however,  that  no  member  of  either 
of  the  police  forces  by  this  act  consolidated,  having  a  right  to  retire 
upon  a  pension  at  the  time  this  act  takes  effect^  shall  be  deprived  of 
such  right  by  reason  of.  his  remaining  upon  the  police  force,  or  of 
anything  in  this  act  contained."  That  is,  any  one  who  had  acquired 
the  right  to  retirement  under  the  provisions  of  the  act  relating  to 
the  Brooklyn  police  pension  fund,  at  the  time  that  this  act  went  into 
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effect,  was  not  to  lose  this  right  by  retaining  his  place  upon  the  active 
police  force  of  the  city  of  Greater  New  York,  but  as  to  those  who 
had  not  gained  the  right  to  retirement  on  a  pension  a  new  rule  was 
established,  and  the  section  last  above  cited  provided  that  in  '^  deter- 
mining the  terms  of  service  of  any  member  of  the  police  force,  serv- 
ice in  the  municipal  and  metropolitan  force,  and  subsequently  in  the 
police  force  of  The  City  of  New  York,  as  heretofore  constituted,  or 
in  any  police  force  within  the  limits  of  The  City  of  New  York  as 
hereby  constituted,  and  thereafter  in- the  police  force  created  by  this 
act,  shall  be  counted  and  held  to  be  service  in  the  police  force  of 
The  City  of  New  York  for  all  the  purposes  of  this  chapter." 

There  can  be  no  mistaking  the  purpose  of  this  legislation ;  it  con- 
templated the  abolition  of  the  special  acts  in  reference  to  the  police 
pension  fund  of  the  city  of  Brooklyn,  preserving  the  rights  which 
liad  become  fixed  under  those  statutes  at  the  time  of  the  Greater 
New  York  charter  going  into  effect,  and  establishing  a  new  pension 
fund  to  be  applied  on  terms  of  equality  to  all  of  the  members  of  the 
police  force  of  the  consolidated  city,  but  permitting  all  police  oflS- 
cers  of  the  various  municipalities  to  be  credited  with  the  length  of 
time  which  they  had  been  in  the  public  service.  The  relator  had  no 
vested  right  in  an  act  of  the  Legislature ;  the  State,  in  the  exercise  of 
its  sovereign  authority,  might  have  repealed  absolutely  the  statute  of 
1888  under  which  he  claims,  and  it  might  have  abolished  the  oflSce 
of  policeman  in  the  city  of  Brooklyn,  or  have  destroyed  absolutely  the 
municipal  corporation,  and  the  relator  would  have  had  no  legal  right 
to  complain.  (See  Pennie  v.  Rei%^  132  XJ.  S.  464,  470,  471.)  The 
Legislature  has,  however,  contented  itself  with  what  amounts  to  an 
amendment  of  subdivision  6  of  section  42  of  title  11  of  chapter 
683  of  the  Laws  of  1888,  and  has  given  the  police  commissioner 
the  power  to  retire  the  relator  after  serving  twenty  years,  if  he 
is  at  that  time  fifty-five  years  of  age.  This  is,  however,  a  discre- 
tionary power,  and  one  which  cannot  be  compelled  by  mandamus. 
When  the  relator  has  served  twenty-five  years,  computing  the  time 
from  his  orighial  appointment  to  the  police  force  of  the  city  of 
Brooklyn,  if  he  is  then  fifty-five  years  of  age,  and  there  are  no 
charges  pending  against  him,  he  will  be  entitled  to  retirement ;  but 
up  to  that  time  the  law  simply  gives  permission  for  his  retirement 
at  the  discretion  of  the  police  commissioner,  and  as  this  court  is  with- 
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out  power  to  control  the  discretion  which  the  law  has  placed  in  the 
police  commissioner,  it  follows  that  the  relator  cannot  gain  upon  this 
appeal  the  relief  which  he  seeks. 
The  order  appealed  from  should  be  affirmed,  with  costs. 

HiRscHBERG,  P.  J.,  Bartlett,  Jenks  and  Hooker,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Application  of  the  Long  Beach  Land  Com- 
pany, Appellant,  for  an  Apportionment  of  Certain  Taxes. 

Assessors  of  the  Town  of  Hempstead,  Kespondents. 

Apportionment  of  a  tax  on  land,  mm  to  cuiesi  the  land  to  one  person  and  the  buHd' 
%ng»  tJiereon  to  anotlier  —  eueJi  a  eeveranee  may  be  created  by  contract  — ejfect  of 
the  erection  ofbuMinge  on  land  —  intent  that  the  huildinge  maybe  removed — 
what  proof  does  not  establieh  it  —  effect  of  a  prior  aseeeement  in  w?iich  tJie  land  and 
buildings  were  separately  assessed —  a  prior  adjudication  is  not  res  ad  judicata  cls 
to  those  not  notified  thereof — permanent  buildings  are  not  removable  as  trade 
fixtures. 

Forties  may,  by  contract,  so  regulate  their  respective  interests  in  real  estate  that 
one  may  be  the  owner  of  the  buildings  and  the  other  of  the  land,  and  In  such 
a  case  each  interest  may  be  assessed  to  its  owner,  and  an  assessment  of  the 
buildings  as  real  estate  is  proper. 

A  contract  is  necessary  to  oyercome  the  rule  that  when  structures  are  erected  by 
persons  not  owners  of  the  land  they  become  part  of  the  realty,  and,  as  such, 
the  property  of  the  landowner. 

In  1880  the  town  of  Hempstead,  through  the  town  board,  leased  to  one  Sharp, 
for  a  term  of  fifty  years,  "all  that  certain  piece  or  parcel  of  beach  lands  situate 
in  said  Town,  and  lying  southerly  of  the  Village  of  East  Rockaway  and  being 
known  as  Long  Beach,  •  •  •  for  the  period  of  Fifty  (50)  years  from  the 
date  hereof  at  the  yearly  rental  of  seven  hundred  dollars  ($700.00),  payable 
annually  to  the  Supervisors  of  said  Town  of  Hempstead.  •  •  ♦  And  the 
said  party  of  the  second  part  hereby  covenants  and  agrees  to  and  with  the  said 
party  of  the  first  part,  to  expend  or  cause  to  have  expended  within  the  said 
Town  of  Hempstead  and  south  of  the  Village  of  East  Rockaway,  either  in  the 
construction  of  a  railroad  or  improvements  on  said  demised  premises  within 
cue  year  from  the  date  hereof  not  less  than  One  hundred  thousand  dollars,  and 
it  is  agreed  that  if  any  rent  ^shall  be  due  and  unpaid,  or  if  default  shall  be 
made  in  any  of  the  covenants  herein  contained,  then  it  shall  be  lawful  for  the 
parties*  of  the  first  part  to  re  enter  the  said  premises  and  to  remove  all  persons 

*Sic, 
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therefrom,  and  to  occupy  and  use  for  the  henefit  of  the  party  of  the  first  part 
all  improvements  erected  thereon,  and  the  said  party  of  the  first  part  hereby 
covenants  and  agrees  that  the  party  of  the  second  part,  or  assigns,  on  paying 
the  said  yearly  rent  and  performing  the  covenants  aforesaid,  shall  and  may 
peaceably  and  quietly  have,  hold  and  enjoy  the  said  demised  premises  for  the 
term  aforesaid." 

Sharp  assigned  the  leases  to  the  Long  Beach  Association,  which  constructed  on 
the  demised  premises  two  large  hotels  and  thirty -three  cottages.  In  1900  the 
town  of  Hempstead  conveyed  the  demised  premises  to  the  Long  Beach 
Land  Company,  subject  to  the  leases,  making  no  mention  of  the  buildings  or 
improvements. 

In  a  proceeding  to  have  an  assessment  of  the  land  by  the  town  assessors  in  1908, 

.  to  the  Long  Beach  Land  Company,  apportioned  in  such  wise  that  the  value  of 
the  buildings  should  be  assessed  to  the  Long  Beach  Association  as  belonging 
to  it,  it  was 

Held,  that  as  the  lease  was  silent  upon  the  subject  of  the  buildings,  and  there 
being  no  other  evidence  concerning  the  intention  of  the  parties  as  to  their  being 
removed,  such  buildings  belonged  to  and  were  properly  assessed  to  the  Long 
Beach  Land  Company; 

That  the  provision  in  the  lease  that  if  any  rent  should  be  due  and  unpaid  that  the 
party  of  the  first  part  might  reenter  and  ''occupy  and  use  for  the  benefit  of  the 
party  of  the  first  part  all  improvements  erected  thereon,"  showed  that  it  was  not 
intended  thai  the  said  improvements  should  be  removed  or  that  they  were  in 
any  manner  severable  from  the  land; 

That  the  lease  having  been  made  on  behalf  of  the  town  by  the  supervisor,  the 
town  clerk  and  the  j  astices  of  the  peace,  who  were  the  only  persons  authorized 
to  act  for  the  town  in  the  matter,  the  fact  that  the  assessors  of  the  town  had 
previous  to  1903  assessed  the  buildings  to  the  tenants,  was  not  conclusive  upon 
their  successors  or  upon  the  town; 

That  a  previous  adjudication  of  the  point  involved  in  the  present  proceeding 
made  by  a  County  Court,  in  reference  to  a  previous  assessment,  upon  the 
default  of  the  assessors  then  in  office,  was  not  res  adjudicata  in  the  present  pro- 
ceeding, it  appearing  that  the  Long  Beach  Association  was  not  a  party  to  the 
former  proceeding  and  that  no  notice  of  the  adjudication  was  ever  served  upon 
the  assessors  then  in  office  or  upon  the  present  board  of  assessors; 

That  the  contention  that  these  permanent  hotel  buildings  and  cottages  come 
under  the  rule  which  permits  the  rcmovnl  of  structures  erected  for  the  purpose 
of  carrying  on  the  trade  of  the  lessee,  was  untenable. 

Semble,  that  the  parties  to  this  lease  might  have  entered  into  a  parol  agreement, 
subsequent  to  the  lease,  by  which  the  tenants  might  have  been  given  the  right 
to  erect  buildings  upon  the  land,  and  to  remove  them  at  the  close  of  the  term. 

Appeal  by  the  petitioner,  the  Long  Beach  Land  Company,  from 
an  order  of  the  County  Court  of  Nassau  county,  entered  in  the 
office  of  the  clerk  of  the  county  of  Nassau  on  the  2l6t  day  of  July, 
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1904,  denying  the  petitioner's  application  for  an  apportionment 
between  two  corporations  of  an  assessment  on  a  certain  piece  of 
land  for  the  year  1903. 

Fred  Ingraham^  for  the  appellant. 
George  Wallacej  for  the  respondents. 

Woodward,  J.  : 

The  assessors  of  the  town  of  Hempstead  for  the  year  1903  have 
assessed  to  the  Long  Beach  Land  Company  certain  real  estate  within 
that  township,  and  this  proceeding  was  instituted  in  the  County 
Court  of  Nassau  county,  under  the  provisions  of  section  257  of  the 
Tax  Law  (Laws  of  1896,  chap.  908),  for  an  apportionment  of  the 
assessment,  it  being  claimed  that  the  buildings  upon  such  property 
belong,  not  to  the  Long  Beach  Land  Company,  but  to  the  Long 
Beach  Association.  Upon  the  trial  of  the  issues  the  learned  court 
below  made  findings  of  fact  and  conclusions  of  law,  denying  the 
application,  upon  the  ground  that  the  buildings  constituted  a  part 
of  the  real  estate,  and  were  properly  assessed  against  the  Long 
Beach  Land  Company.     The  latter  appeals  from  this  decision. 

There  is  no  doubt  that  in  this  State  parties  may,  by  contract,  so 
regulate  their  respective  interests  in  real  estate  that  one  may  be  the 
owner  of  the  buildings  and  the  other  of  the  land,  and  in  such  a  case 
each  interest  may  be  assessed  to  its  owner,  and  an  assessment  of  the 
buildings  as  real  estate  is  proper.  {People  ex  rel.  MuUer  v.  Board 
of  Assessors^  93  N.  T.  308,  311,  and  authorities  there  cited.)  But 
a  contract  is  necessary  to  overcome  the  familiar  rule  that  when 
structures  are  erected  by  persons  not  owners  of  the  land  they  become 
part  of,  the  realty,  and,  as  such,  the  property  of  the  landowner. ' 
{People  ex  rd.  International  Navigation  Co.  v.  Barker^  153  N.  T. 
98,  100,  101.)  We  are  unable  to  find  in  the  evidence  before  the 
court  any  contract  between  the  parties  or  their  predecessors  in  title 
which  would  justify  the  inference  that  the  buildings  upon  the  lands 
of  the  Long  Beach  Land  Company  belong  to  the  Long  Beach  Asso- 
ciation. On  the  contrary,  we  are  of  opinion  that  as  a  matter  of  law 
these  buildings  belong  to  the  Long  Beach  Land  Company,  and,  as 
such,  were  properly  assessed  to  the  petitioners.  The  lands  in  ques- 
App  Div.— Vol.  CL        11 
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tioD  originallj  belonged  to  the  town  of  Hempstead.  In  1880  the 
town  of  Hempfitead  entered  into  written  leases  of  the  premises  to 
one  Thomas  R.  Sharp  for  a  term  of  fifty  years.  These  leases  were 
subsequently  assigned  to  the  Long  Beach  Association,  now  in  tlie 
hands  of  a  receiver,  the  latter  being  in  possession  of  the  premises 
under  those  leases  and  a  party  to  this  proceeding.  Sobsequently, 
and  in  the  year  1900,  the  town  of  Hempstead  conveyed  the  lands 
in  question  to  tlie  Long  Beach  Land  Company,  subject  to  the  leases, 
making  no  mention  of  the  buildings  or  improvements.  The  appel- 
lant urges  that  the  proper  construction  of  the  leases  shows  that  the 
buildings,  consisting  of  two  large  hotels  and  thirty-three  cottages^ 
belong  to  the  tenants.  It  becomes  important,  therefore,  to  consider 
the  terms  of  the  lease  covering  the  premises  upon  which  these 
buildings  are  erected.  This  lease  lets  and  rents  unto  the  party  of 
the  second  part  (Thomas  R.  Sharp),  and  the  party  of  the  second  part 
hires  and  takes  from  the  party  of  the  first  part  (Town  of  Hempstead)^ 
^^all  that  certain  piece  or  parcel  of  beach  lands  situate  in  said  Town, 
and  lying  southerly  of  the  Tillage  of  East  Rockaway  and  being' 
known  as  Long  Beach,  *  *  *  for  the  period  of  Fifty  (50)  years 
from  the  date  hereof  at  the  yearly  rental  of  seven  hundred  dollars. 
($700.00),  payable  annually  to  the  Supervisors  of  said  Town  of  Hemp- 
stead. *  *  *  And  the  said  party  of  the  second  part  hereby  cove- 
nants and  agrees  to  and  with  the  said  party  of  the  first  part,  to  expend 
or  cause  to  have  expended  within  the  said  Town  of  Hempstead  and 
south  of  the  Village  of  East  Rockaway,  either  in  the  construction  of 
a  railroad  or  improvements  on  said  demised  premises  within  one  year 
from  the  date  hereof  not  less  than  One  hundred  thousand  dollars,  and 
it  is  agreed  that  if  any  rent  shall  be  due  and  unpaid,  or  if  default  shall 
be  made  in  any  of  the  covenants  herein  contained,  then  it  i^hall  be 
lawful  for  the  parties*  of  the  first  part  to  reenter  the  said  premises 
and  to  remove  all  persons  therefrom,  and  to  occupy  and  use  for  the 
benefit  of  the  party  of  the  first  part  all  improvements  erected  thereon, 
and  the  said  party  of  the  first  part  hereby  covenants  and  agrees  that 
the  party  of  the  second  part,  or  assigns,  on  paying  the  said  yearly 
rent  and  performing  the  covenants  aforesaid,  shall  and  may  peace- 
ably and  quietly  have,  hold  and  enjoy  the  said  demised  premises  for 
the  term  aforesaid." 
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What  is  the  fair  construction  of  these  provisions,  for  there  are 
no  others  having  any  bearing  upon  the  question  ?  The  contract  con- 
templated the  expenditure  of  $100,000  either  in  tlie  construction  of 
a  railroad  or  improvements  on  said  demised  premises  within  one 
year  from  the  date  of  the  same,  so  that  the  matter  was  fairly  within 
the  consideration  of  the  parties,  yet  we  find  no  mention  of  any 
intention  of  reserving  the  ownership  of  any  of  these  improvements 
to  the  lessee  or  his  assigns,  and  the  latter  having  elected  to  construct 
these  buildings  upon  the  demised  premises,  we  see  no  escape  from 
the  conclusion  that  the  parties  fairly  contemplated  that  the  improve- 
ments were  to  become  part  of  the  realty  and  become  the  property 
of  tlie  lessors  at  the  end  of  the  demised  term.  In  other  words,  the 
lessee  agreed  to  improve  the  premises  to  the  extent  of  $100,900  and 
to  pay  an  annual  rental  of  $700  per  year  for  a  period  of  fifty  years, 
in  consideration  of  a  lease  of  this  land  for  that  period,  which,  inde- 
pendent of  considerations  of  interest  and  possible  deterioration  in 
the  buildings,  was  equivalent  to  an  annual  rental  of  $2,700  per  year, 
which  it  would  seem  was  not  an  unreasonable  contract,  considering 
the  advantages  of  tlie  loci^tion  and  the  purposes  intended.  Every 
man  is  presumed  to  know  the  law,  and  the  parties  to  this  contract 
must  be  presumed  to  have  known  that  in  the  absende  of  a  contract 
between  them  the  improvements  would  belong  to  the  land.  Tlie 
fact  that  they  are  absolutely  silent  upon  the  subject,  though 
expressly  covenanting  for  very  important  improvements,  would  seem 
to  be  conclusive  that  they  intended  that  the  ordinary  rule  of  law 
should  prevail.  The  fact  that  the  lessee  had  the  option  of  making 
this  expenditure  upon  a  railroad  outside  of  the  premises  demised 
does  not  detract  from  this  view.  The  lessor  might  have  thought 
that  the  construction  of  a  railroad,  with  the  improvements  which 
the  lessee  must  make  to  get  any  adequate  return  for  its  annual 
rentals,  would  be  equivalent  to  the  expenditure  of  the  stipulated 
sum  upon  the  demised  premises,  and  the  agreement  that  if  any  rent 
should  be  due  and  unpaid  that  the  party  of  the  first  part  might 
re-enter  and  "  occupy  and  use  for  the  benefit  of  the  party  of  the  first 
part  all  improvements  erected  thereon,"  shows  that  it  was  not 
intended  that  the  said  improvements  should  be  removed  or  that 
they  were  in  any  manner  severable  from  the  land.  The  provisions 
of  the  lease  are  identical  with  those  of  the  former  lease  of  the  west 
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portion  of  Long  Beach  in  so  far  as  it  has  any  bearing  upon  the  ques- 
tion at  issue  here.  We  can  discover  no  intimation  in  the  contract 
that  there  was  any  understanding  between  the  parties  except  such 
as  is  evidenced  by  the  ordinary  construction  of  the  language  used, 
and  which  appears  to  have  contemplated  a  long  time  lease  of  premises 
for  the  purposes  of  a  seaside  resort,  the  lessee  agreeing  to  make 
improvements  of  a  given  value  and  to  pay  an  annual  rental  for 
the  use  of  the  premises  as  so  improved.  This  was  a  good  investment 
for  the  town  of  Hempstead  ;  the  covenant  to  make  these  important 
improvements  was  a  guaranty  of  the  erection  of  summer  hotels 
and  cottages,  affording  an  immediate  market  for  the  products  of  the 
fisheries  and  farms  of  the  locality,  and  placing  the  town  in  the 
possession  of  a  valuable  property  at  the  end  of  the  demised  term,  in 
the  meanwhile  realizing  in  rentals  a  sum  of  money  which  was  prob- 
ably in  excess  of  any  possible  income  from  that  source  at  the  time 
of  this  lease.  The  contract  involved  large  sums  of  money ;  it  was 
to  extend  over  a  period  of  half  a  century,  conditions  likely  to  insure 
caution  and  precision  in  its  terms,  and  there  is  no  possible  justifica- 
tion for  reading  into  it  limitations  which  the  contracting  parties 
have  not  expressed. 

It  is  true,  as  suggested  by  the  learned  counsel  for  the  appellant, 
that  whether  the  right  to  removal  of  the  buildings  exists  is  a  ques- 
tion of  existing  intention  of  the  parties  at  the  time  of  the  annexa- 
tion, but  the  difficulty  is  that  there  is  no  evidence  in  the  case, 
nor  was  any  offered,  to  show  that  there  was  an  existing  intention  of 
the  parties  to  the  effect  that  the  improvements  might  be  removed 
at  the  time  of  the  annexation.  The  improvements,  at  least  to  the 
extent  of  the  sums  named  in  the  leases,  were  annexed  to  the  prem- 
ises, in  contemplation  of  law,  at  the  time  a  valid  contract  was  made 
and  delivered  for  the  construction  of  such  improvements;  that  was 
the  time  that  the  intention  of  the  parties  became  operative,  and 
there  is  no  suggestion  in  the  contract  of  any  intention  to  modify  the 
ordinary  rule  of  law  in  respect  to  these  improvements.  Nor  could 
the  fact  that  the  board  of  assessors  in  years  subsequent  to  the  mak- 
ing of  the  lease,  and  prior  to  1903,  assessed  the  buildings  to  the 
tenants  add  anything  to  the  agreement.  The  assessors  of  the  town 
of  Hempstead  were  not  parties  to  the  contract ;  the  leases  were 
signed  by  the  supervisor,  tlie  town  clerk  and  the  justices  of  the 
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peace,  the  only  persons  authorized  by  law  to  act  in  behalf  of  the 
town  in  matters  of  this  character,  and  the  assessors,  by  mistaking 
their  dnties  nnder  the  law,  could  not  change  the  contract  existing 
between  the  town  and  the  lessee. 

It  is  probably  true,  as  suggested  by  counsel,  that  the  parties  to 
this  lease  might  have  entered  into  a  parol  agreement,  subsequent  to 
the  lease,  by  which  the  tenants  might  have  been  given  the  right  to 
erect  buildings  upon  the  land,  and  to  remove  them  at  the  close  of 
the  term.  But  such  a  contract  would,  of  necessity,  have  been  an 
entirely  independent  contract,  resting  upon  a  valid  consideration, 
and  there  is  not  the  slightest  evidence  in  this  case  to  sliow  that  there 
was  ever  any  agreement  between  the  parties,  in  respect  to  this  mat- 
ter, except  such  as  is  expressed  in  the  leases.  Stephens  v.  Ely 
(162  N.  Y.  79)  merely  held  that  where  there  was  a  written  lease  of 
premises,  and  subsequent  developments  showed  that  the  same  were 
unfit  for  the  purposes  for  which  they  were  rented,  the  parties  might 
make  an  independent  contract  by  which  the  tenant  was  to  make  the 
improvements,  with  permission  to  remove  them  at  the  end  of  the 
demised  term. 

The  suggestion  that  these  permanent  hotel  buildings  and  cottages 
come  under  the  rule  which  permits  the  removal  of  structures  erected 
for  the  purpose  of  carrying  on  the  trade  of  the  lessee  is  without 
force,  and  we  are  clear  that  the  case  of  Schoellkopf  v.  CoaUworik 
(166  N.  Y.  77)  does  not  help  tlie  appellant.  In  that  case  the  con- 
tract provided  for  the  erection  of  certain  buildings,  and  it  was  pro- 
vided that  the  lease  should  run  for  fifteen  years,  and,  unless  a  notice 
was  given  six  months  before  the  expiration  of  such  term,  the  lease 
should  be  deemed  to  be  extended  for  five  years  longer,  and  so  on 
indefinitely  for  five-year  periods.  It  was  also  provided  that  if  the 
lessors  elected  to  terminate  the  lease  at  the  end  of  tlie  term  they  should 
pay  the  value  of  such  buildings  to  the  lessee,  the  point  determined 
being  that  the  contract  for  payment  of  the  value  of  the  buildings 
was  a  continuing  one,  going  to  the  end  of  the  leased  term,  as 
extended  from  time  to  time  under  its  provisions.  It  was  in  connec- 
tion with  this  state  of  facts  that  the  court  used  the  language  cited  by 
the  appellant,  in  which  it  was  said  that ''  If  it  had  been  the  under- 
standing of  the  lessors  that  at  the  end  of  twenty  years  they  became 
the  absolute  owners  of  the  buildings,  as  well  as  the  land,  it  would 
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be  folly  to  suppose  that  tbej  would  have  permitted  the  original 
agreement  to  continue  and  have  received  a  rent  of  only  seven  hun- 
dred dollars  for  the  use  of  premises  which  had  been  increased  in 
value  $30,000  by  the  buildings  erected,  or  to  nearly  three  times  the 
value  of  the  land."  But  here  there  is  no  contract  on  the  part  of 
the  lessor  to  pay  for  the  buildings  at  the  end  of  the  term,  and  the 
rent  of  $700  per  year  is  only  a  part  of  the  consideration  for  the 
lease,  the  remainder  being  the  added  value  to  the  premises,  wliich 
may  revert  to  the  lessor  at  any  time  during  the  demised  term  for  a 
breach  of  the  covenants. 

We  are  of  opinion  that  a  previous  adjudication  of  this  question 
before  the  County  Court  upon  the  default  of  the  assessors  does  not 
operate  to  determine  the  duty  of  the  present  board  of  assessors,  par- 
ticularly as  it  is  alleged  in  the  answer,  and  not  controverted  by  the 
evidence,  that  no  notice  of  such  determination  was  ever  served  upon 
the  board  of  assessors  at  that  time,  or  upon  the  present  board  of 
assessors.  The  petition  in  ^this  matter  does  not  show  that  the  first 
petition,  which  related  to  the  assessment  of  a  previous  year,  was  duly 
served  upon  the  assessors,  or  upon  the  ^^  party  whose  premises  are 
included  in  such  wrongful  assessment "  (Tax  Law,  §  257),  and  in 
a  proceeding  of  this  character  the  ownership  of  the  property  could 
not  be  determined  without  the  presence  of  the  Long  Beach  Asso- 
ciation. A  judgment  or  order  entered  by  default  of  the  assessors, 
no  notice  having  been  given  to  the  Long  Beach  Association,  could 
not  become  res  adjudicata  in  the  pi*esent  proceeding,  and  this  court 
is  not  bound  to  presume  anything  beyond  what  is  contained  in  the 
record. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

HiRSCHBEBG,  P.  J.,  Babtlett,  Jenks  and  Hooker,  JJ.,  concurred. 

Order  of  the  County  Court  of  Nassau  county  affirmed,  with  ten 
dollars  costs  and  disbursements. 
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AxFSED  E.  Sandes,  Appellant,  v.  Ai.ma  Louise  Labneb, 

Respondent. 

IV^iLUAM   MoRsis  BiTTLEs,  Appellant,  v.  Alica  Louise  Labneb, 

Respondent. 

'Ctmmisaion  to  inquire  (u  to  mental  capacity — what  orde^  directing  the  payment 
of  tJie  commimanerif  feee,  where  the  alleged  incompetent  is  found  to  be  capable  of 
managing  Tier  affaire,  are  not  enforeiUe  out  of  her  eetate. 

The  proceedings,  had  before  a  commission  to  inquire  into  the  mental  capacity  of 
Alma  Louise  Laroer,  an  alleged  incompetent,  resulted  in  a  finding  that  she  was 
capable  of  managing  her  own  affairs.  This  finding  was  confirmed  by  an  order 
which  fixed  the  fees  of  the  commissioners  at  1350  each,  and  ordered  a  trust  com- 
pany, which  had  previously  been  appointed  trustee  of  the  estate  of  the  said  Alma 
Louise  Lamer,  to  pay  the  same  out  of  her  estate.  This  order  was  resettled  by 
■another  order  which  directed  the  trust  company  to  pay  *'  for  and  on  behalf  of 
the  said  Alma  Louise  Lamer "  to  the  commissioners  the  amount  theretofore 
fixed  as  their  fees.  The  trust  company,  which  was  not  a  party  to  the  proceed- 
ing before  the  commissioners,  entirely  disregarded  the  orders  and  no  appeal 
was  ever  taken  therefrom,  either  by  the  trust  company  or  by  the  said  Alma 
Louise  Larncr. 

MUd,  that  the  commissioners  could  not  maintain  an  action  against  Alma  Louise 
Larner  to  recover  the  amount  of  their  fees  as  fixed  by  the  orders; 

Tliat,  as  such  orders  did  not  direct  her  to  do  anything  and  the  court  did  not  have 
Jurisdiction  of  the  trust  company,  the  orders  did  not  constitute  an  adjudication 
that  she  owed  the  commissioners  anything  or  render  it  necessary  for  her  to 
appeal  therefrom. 

Amble,  that  sections  2838,  2884  and  2886  of  the  Ckxle  of  Civil  Procedure  do  not 
authorize  the  awarding  of  costs  against  the  defendant  in  such  a  proceeding 
where  it  results  in  an  adjudication  that  she  is  competent  to  manage  her  own 
affairs. 

Appeal  in  each  of  the  above-entitled  actions  by  the  respective 
plaintiffs,  Alfred  E.  Sander,,  and  William  Morris  Butler,  from  a 
judgment  of  the  Municipal  Conrt  of  the  city  of  New  York,  bor- 
ough of  Brooklyn,  in  each  action  in  favor  of  the  defendant,  entered 
on  the  13th  day  of  September,  1904,  dismissing  the  complaint  in 
«ach  action. 

Alfred  E.  Sander ^  for  the  appellants, 
Marry  D.  Nima^  for  the  respondent. 
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Woodward,  J. : 

The  two  actions  in  which  appeals  Imve  been  taken  are  identical, 
except  that  the  plaintiffs  are  different  persons.  They  were  tried 
together ;  they  are  likewise  joined  in  this  appeal,  so  that  but  one 
discussion  is  necessary  for  both  actions. 

On  the  14th  day  of  December,  1903,  Louise  A.  Coddington, 
daughter  of  tlie  defendant,  petitioned  the  Supreme  Court  for  a 
commission  to  inquire  into  the  mental  capacity  of  the  defendant  in 
these  actions,  it  being  alleged  that  the  latter  was  an  habitual  drunk- 
ard and  incapable  of  managing  her  estate.  A  commission  was 
issued  to  Alfred  E.  Sander,  counselor  at  law;  William  M.  Butler, 
physician,  and  another,  to  inquire,  by  a  jury,  into  the  matters  set 
forth  in  the  petition.  The  jury  found  the  defendant  to  be  com- 
petent to  care  for  herself  and  her  property,  and  on  the  4th  day  of 
March,  1904,  the  Supreme  Court  in  the  county  of  Kings  issued  a 
final  order  confirming  the  findings  of  the  jury  and  fixing  the  fees  of 
Alfred  E.  Sander  and  William  M.  Butler,  commissioners,  at  $350 
each,  and  ordered  the  Farmers'  Loan  and  Trust  Company,  which 
had  previously  been  made  the  trustee  of  defendant's  estate,  to  pay 
the  same  out  of  the  body  of  the  estate  of  Alma  Louise  Lamer. 
The  trust  company  was  not  a  party  to  the  proceeding  in  any  way, 
and  refused  to  make  the  payment.  On  the  20th  day  of  March, 
1904,  a  further  order  was  made,  resettling  the  order  of  March  4, 
1904,  and  providing  that  the  Farmers'  Loan  and  Trnst  Company 
should  pay,  and  it  was  commanded  to  pay,  "  for  and  on  behalf  of 
said  Alma  Louise  Larner,  to  Alfred  £.  Sander,  Esq.,  as  and  for  his 
fees,  as  such  commissioner  in  these  proceedings,  the  sum  of  $350." 
A  like  provision  was  made  for  the  other  plaintiff.  This  order  the 
Farmers'  Loan  and  Trust  Company  entirely  disregarded,  although 
served  with  a  certified  copy  of  the  order,  probably  upon  advice  of 
counsel,  as  it  had  never  been  a  party  to  tlie  proceeding  in  any  waj'. 
The  amount  of  the  two  orders  not  being  paid,  the  plaintiffs  brought 
these  actions,  upon  the  theory  that  the  order  of  the  court,  never 
having  been  appealed  from,  was  an  adjudication  that  the  defendant 
owed  them  the  sums  fixed  by  such  order,  and  that  there  was  an 
implied  promise  on  her  part  to  pay  the  fees  of  the  commissioners 
in  the  proceeding  brought  to  determine  her  capacity  to  deal  with 
her  own  property. 
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Sections  2333,  2334  and  233G  of  the  Code  of  Civil  Procedure 
deal  with  the  questions  of  costs  and  expenses  in  matters  of  this 
character,  and  we  find  no  jnstification  for  awarding  any  costs  against 
the  defendant  in  the  proceeding  before  the  commissioners,  which 
proceeding  resulted  in  a  determination  that  she  was  not  incapable  of 
managing  her  own  affairs.  The  orders,  if  obeyed,  might  result  in 
taking  her  funds  for  the  payment  of  the  claims  of  the  plaintiffs 
but  as  they  did  not  direct  her  to  do  anything,  and  the  court  did  not 
have  jurisdiction  of  the  Farmers'  Loan  and  Trust  Company  in  con- 
nection with  that  proceeding,  there  was  no  occasion  for  her  to 
appeal  from  the  orders.  Thej*  did  not  constitute  an  adjudication 
that  she  owed  the  plaintiffs  anything,  and  they  could  not,  therefore, 
afford  any  foundation  for  the  causes  of  action  attempted  to  be  set 
up  in  the  pleadings. 

The  judgments  appealed  from  should  be  affirmed,  with  costs. 

HiKscHBEBo,  P.  J.,  Bartlett  and  Hooker,  JJ.,  concurred. 

In  each  case  judgment  of  the  Municipal  Court  affirmed,  with 
costs. 


Louis  Messer,  Respondent,  v.  Samuel  Aaron,  Appellant. 

BiU  of  particulars  in  an  aetion  for  tpedfic  performance  of  a  contra^  to  convey  land 
—  when  a  party  mil  not  he  required  to  epecify  in  detail  oljections  to  the  title 
appearing  of  record — discretion  of  the  Special  2'enn,  when  not  interfered  icith 
by  the  Appellate  Division  —office  of  a  hill  of  particulars. 

The  com  plaint  in  an  action  brought  for  the  specific  performance  of  a  contract  for 
the  conveyance  of  land,  alleged,  among  other  things,  that  the  defendant  was 
"  unable  and  unwilling  to  make  the  conveyance  of  the  said  premises  in  accord- 
ance with  the  said  contract/'  The  defendant  having  moved  for  a  bill  of  par- 
ticulars, "  setting  forth  in  detail  the  particulars  in  respect  to  which  plaintiff 
claims  that  the  defendant  was  unable  to  convey  the  premises,"  the  plaintiff, 
pursuant  to  an  order  of  the  court  made  upon  his  default,  served  a  bill  of  par- 
ticulars stating  that  "  the  plaintiff  claims  that  the  defendant  was  unable  to  give 
a  good  and  marketable  title  to  the  premises  described  in  the  complaint  herein, 
in  accordance  with  the  contract  referred  to  in  the  said  complaint  because 
Tarious  grantees  of  Gilbert  Thatford,  the  original  owner  of  the  premises  in 
question  with  other  lands  on  the  east  side  of  Thatford  avenue,  have  or  claim 
an  easement  or  right  of  way  over  a  strip  of  land  on  the  easterly  side  of  That* 
ford  ayenue,  ten  (10)  feet  in  width,  including  the  premises  in  question." 
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BM,  that  such  a  bill  of  particulars  is  not  insufficient  "  because  it  does  not  state 
the  names  of  the  various  grantees  of  Gilbert  Thattord,  who  have  or  claim  an 
easement  or  right  of  way  over  the  premises  described  in  the  complaint,  and 
because  it  does  not  state  specifically  the  nature  and  ground  of  such  claim/'  and 
that  the  court  properly  denied  a  motion  for  a  further  bill  of  particulars  espe- 
cially as  the  title  to  the  premises  was  a  matter  of  public  record  and  as  there 
was  nothing  in  the  moving  papers  to  show  that  the  defendant  did  not  have  all 
of  the  information  which  he  sought  to  have  the  plaintiff  furnish. 

The  granting  of  an  order  for  a  bill  of  particulars  is  discretionary  with  the  court; 
and  where  it  appears  that  the  facts  are  as  fully  within  the  knowledge  of  the 
party  demanding  it  as  they  can  be  on  the  part  of  the  party  upon  whom  the 
demand  is  made,  and  that  the  real  object  of  the  bill  of  particulars  is  to  limit 
the  party  furnishing  the  same  to  the  exact  allegations  of  such  bill  of  particu- 
lars, the  Appellate  Division  will  not  interfere  to  control  the  discretion  of  the 
court  below  in  denying  the  motion. 

The  office  of  a  bill  of  particulars  is  to  amplify  a  pleading  and  to  inform  the  party 
with  reasonable  ceiiainty  of  the  nature  of  the  claim  made  by  his  adversary  in 
order  to  prevent  surprise  and  to  enable  him  to  meet  intelligently  the  issue  upon 
the  trial. 

Appeal  by  the  defendant,  Samuel  Aaron,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  Countj  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  17th 
day  of  November,  1904,  denying  the  defendant's  motion  for  a 
further  bill  of  particulars. 

Nathan  Burkan^  for  the  appellant. 

Herman  G.  Loew^  for  the  respondent. 

Woodward,  J. : 

This  action  was  brought  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  certain  real  estate,  or  for  damages  for  a  fail- 
ure to  perform.  The  plaintiff  alleged  the  contract,  the  payment  of 
$800  on  account  of  the  same,  and  his  readiness  to  perfoiTu  all  of  the 
conditions  of  such  contract  on  the  day  and  date  for  the  transfer  of 
title,  but  that  the  defendant  was  ^'  unable  and  unwilling  to  make 
the  conveyance  of  the  said  premises  in  accordance  with  the  said 
contract."  The  defendant  moved  for  a  bill  of  particulars  "  setting 
forth  in  detail  the  particulars  in  respect  to  which  plaintiff  claims 
that  the  defendant  was  unable  to  convey  the  premises  more  fully 
mentioned  and  described  in  the  complaint  herein,"  etc.  The  plain- 
tiff subsequently  served  a  bill  of  particulars,  pursuant  to  an  order  of 
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the  conrt  made  upon  his  default,  in  which  it  was  stated  that  "  the 
plaintiff  claims  that  the  defendant  was  unable  to  give  a  good  and 
marketable  title  to  the  premises  described  in  the  complaint  herein, 
in  accordance  with  the  contract  referred  to  in  the  said  complaint 
because  various  grantees  of  Gilbert  Thatford,  the  original  owner  of 
the  premises  in  question  with  other  lands  on  the  east  side  of  That- 
ford avenue,  have  or  claim  an  easement  or  right  of  way  over  a  strip 
of  land  on  the  easterly  side  of  Thatford  avenue,  ten  (10)  feet  in 
width,  including  the  premises  in  question."  This  bill  of  particulars 
was  returned  as  insufScient,  ^'  because  it  does  not  state  the  names  of 
the  various  grantees  of  Gilbert  Thatford,  who  have  or  claim  an 
easement  or  right  of  way  over  the  premises  described  in  the  com- 
plaint and  because  it  does  not  state  specifically  the  nature  and 
ground  of  such  claim." 

Subsequently  the  defendant  moved  for  another  or  further  bill  of 
particulars,  and  from  the  order  denying  this  motion  he  appeals  to 
this  court.  There  is  nothing  in  the  moving  papers  to  show  that  the 
defendant  has  not  all  of  the  information  which  he  seeks  to  have  the 
plaintiff  furnish,  and  as  the  title  to  the  premises  is  a  matter  of  public 
record  it  is  within  the  reach  of  the  defendant  quite  as  well  as  of  the 
plaintiff,  and  it  is  not  the  legitimate  purpose  of  a  bill  of  particulars 
to  impose  a  needless  burden  upon  the  opposite  party.  The  grant- 
ing of  an  order  for  a  bill  of  particulars  is  discretionary  with  the 
court ;  and  where  it  appears  that  the  facts  are  as  fully  within  the 
knowledge  of  the  party  demanding  as  they  can  be  on  the  part  of 
the  party  from  whom  the  demand  is  made,  and  that  the  real  object 
of  the  bill  of  particulars  is  to  limit  the  party  furnishing  the  same  to 
the  exact  allegations  of  such  bill  of  particulars,  this  court  will  not 
interfere  to  control  the  discretion  of  the  court  below  in  denying  the 
motion.  {AArens  v.  Moadinger^  41  App.  Div.  355,  356 ;  CoMtahle 
V.  Hardenhergh^  76  Hun,  434,  438,  439 ;  Spmcer  v.  Fart  Orange 
Paper  Co.,  74  App.  Div.  74.) 

We  think  the  original  bill  of  particulars  set  forth  the  claim  of 
the  plaintiff,  and  that  he  was  not  called  upon  to  di&close  the  names 
of  his  witnesses  or  other  matters  of  evidence.  The  office  of  a  bill 
of  particulars  is  to  amplify  a  pleading  and  to  inform  the  party  with 
iBasonable  certainty  of  the  nature  of  the  clainji  made  by  his  adver- 
sary in  order  to  prevent  surprise  and  to  enable  him  to  intelligently 
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meet  the  issue  upon  the  trial  {Taylor  v.  Security  Mutual  Life  Im^ 
Co. J  73  App.  Div.  319,  323,  and  authorities  there  cited),  and  as  all 
of  the  information  which  the  defendant  demands  is  as  fnlly  within 
his  reach  as  in  that  of  the  plaintiff,  and  it  does  not  appear  that  the 
defendant  is  ignorant  of  the  facts,  the  learned  court  at  Special  Term 
very  properly  refused  to  grant  the  order. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

HiBscHBBBo,  P.  J.,  Babtlett,  Jenks  and  Hooker,  J  J.,  concurred. 

Order  afSrmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Application  of  Josiah  J.  Wnrrs,  Ouardian  of 
the  Person  of  Fkedkbic  Hall  White,  an  Infant,  to  Compel  au 
Accounting  of  the  Long  Island  Loan  and  Tkust  Company,  as 
Guardian  of  the  Property  of  Said  Infant. 

In  the  Matter  of  the  Application  of  Fbbderio  Hall  White,  an 
Infant  over  the  Age  of  Fourteen  Years,  for  the  Payment  by  the 
Long  Island  Loan  and  Tbust  Company,  as  Guardian  of  the 
Property  of  Said  Infant,  of  the  Requisite  Funds  for  the  Support 
and  Maintenance  of  Said  Infant. 

In  the  Matter  of  the  Application  of  Josiah  J.  White,  as  Guardian 
of  the  Person  of  Fbedebic  Hall  White,  an  Infant,  for  the  Pay- 
ment by  the  Long  Island  IjOan  and  Tbust  Company,  as  Guardian 
of  the  Property  of  Said  Infant,  for  the  Requisite  Funds  for  the 
Support  and  Maintenance  of  Said  Infant  and  for  Other  Purposes. 

Josiah  J.  White,  Individually,  as  Guardian  of  the  Person  and 
as  Guardian  ad  Litem  of  Fbedebic  Hall  White,  an  Infant, 
Appellant ;  Long  Island  Loan  and  Tbust  Company,  as  Guardian 
of  the  Property  of  Fbedebic  Hall  White,  an  Infant,  and 
Others,  Respondents. 

JUvtew  of  the  discretion  of  one  Special  Term  by  another —  ths  AppeUaie  Dieinon  wiU 
not  interfere  with  the  discretion  of  the  Special  Term,  nor  with  the  manner  of  die- 
patch  of  businesi  at  the  Special  Term  —  when  p  review  i»  proper. 

The  practice  of  seeking  a  review  of  the  action  of  one  Special  Term  by  an  appli- 
cation to  another  Special  Term  is  improper. 
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Such  a  motion,  if  proper  at  all,  is  addressed  to  the  discretion  of  the  court,  and  the 
Appellate  Division  will  not  interfere  with  the  disposition  of  the  motion,  unless 
it  appears  that  the  discretion  was  not  fairly  exercised  within  judicial  bounds. 

No  other  justice  and  no  other  court  can  make  a  hard  and  fast  rule  for  the  dis- 
patch of  business  at  Special  Term.  That  must  be  regulated  by  the  Tolume  of 
business,  the  wish  of  the  justice  presiding  for  long  or  brief  argument,  and  it  is 
naturally  subject  to  the  individual  temperament  and  individual  method  of  the 
justice.  There  may  be  a  review  where  there  is  absolute  oppression  or  absolute 
suppression,  but  not  short  of  this. 

Appeal  by  Josiah  J.  White,  individually,  as  guardian  of  the 
person  and  as  guardian  ad  litem  of  Frederic  Hall  White,  an 
infant,  from  two  several  orders  of  the  Supreme  Court  in  the  liret 
above-entitled  proceeding,  and  from  two  several  orders  in  the  second 
and  third  above-entitled  proceedings  respectively,  made  at  the 
Kings  County  Special  Term  and  entered  in  the  ofBce  of  the  clerk 
of  the  county  of  Kings  on  the  15th  day  of  August,  1904,  denying 
motions  to  vacate  a  decree  and  three  orders  made  at  another  Special 
Term  presided  over  by  another  justice. 

Josiah  J.  WhiUy  individually,  guardian  of  the  person  and  guardian 
ad  litem  of  Frederic  Hall  White,  appellant. 

George  JS.  Ingrahara^  for  the  respondent,  the  Long  Island  Loan 
and  Trust  Company. 

Henry  Eschar^  Jr.^  respondent,  individually  and  as  attorney  for 
Norman  S.  Dike,  and  for  Frederic  Hall  White,  an  infant. 

Pek  Curiam  : 

This  is  an  appeal  from  four  orders  of  the  Special  Term  denying 
motions  to  vacate  orders  made  at  another  Special  Term  presided 
over  by  another  justice.  It  is  not  proper  practice  to  seek  a  review 
of  one  Special  Term  by  another,  as  in  this.case,  but  to  appeal  to  an 
appellate  court.  We  might  with  clear  authority  dispose  of  the 
appeal  by  the  application  of  this  rule.  In  Clajyp  v.  Atterbury  (57 
N.  Y.  Super.  Ct.  579),  which  presented  the  question  of  an  appeal 
from  an  order  denying  a  motion  to  vacate  an  order,  the  General 
Term  said :  "  The  only  ground  on  which  the  appellants  could  have 
claimed  the  order  should  have  been  vacated  was  that  the  order  was 
erroneous.  It  was  not  claimed  that  the  former  order  was  made 
without  notice,  or  that  there  was  any  irregularity  of  practice  as  to 
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it.  The  order  was  valid  until  reversed  for  error.  The  learned 
judge  below  was  not  bound  to  hear  an  appeal  from  the  order.  Or, 
if  he  still  thought  there  was  no  error,  even  if  it  were  supposed  that 
error  existed,  a  refusal  to  vacate  was.  not  injnrious  to  appellant,  for 
he,  unless  there  had  been  laches,  could  appeal  and  have  the  erroneous 
order  reversed.  And  further,  this  court  cannot  proceed  to  inquire 
if  there  were  error  in  the  order  so  long  as  it  is  not  brought  before 
it  upon  an  appeal."  In  Piatt  v.  N.  T.  <Sk  Sea  Beach  Ry.  Co.  (170 
N.  Y.  451)  the  court  say  (p.  458) :  "  The  practice  of  moving  before 
one  judge  at  Special  Term  to  declare  void  the  order  or  judgment 
of  another  judge  at  Special  Term  is  not  sanctioned  by  any  pro- 
vision of  the  Code  that  I  am  aware  of,  or  by  any  controlling 
authority.  It  virtually  amounts  to  an  appeal  from  one  Special 
Term  to  another  Special  Term  for  a  review  of  the  first  order." 

If,  however,  we  pass  on  to  discuss  this  case,  our  action  must  nOb  be 
taken  as  any  indication  of  a  policy  to  depart  from  the  rule,  or  of  an 
intent  to  make  a  precedent.  There  are  some  reasons  why  we  deem 
it  proper  to  make  an  exception.  It  must  be  borne  in  mind  that  we 
cannot  and  we  do  not  consider  these  appeals  as  if  taken  from  the 
orders  themselves,  which  course  was  free  to  the  appellant,  for  the 
question  presented  is  whether  the  orders  refusing  to  vacate  the  orders 
were  erroneously  made.  If  they  were  not,  then  the  appeals  must 
fail.  This  is  the  peril  of  an  appellant  who  has  chosen  to  rest  his 
case  not  upon  a  direct  review,  but  upon  the  refusal  of  one  Special 
Term  to  undo  what  another  has  done.  These  motions  were  addressed 
to  discretion,  and  it  should  appear  that  the  discretion  was  not  fairly 
exercised  within  judicial  bounds  before  we,  in  the  exercise  of 
our  discretion,  disturb  the  results  reached.  By  grace  of  this  court 
the  appellant  was  permitted  to  present  his  appeals,  in  one  record. 
That  record  is  long  and  replete  with  orders  and  affidavits.  For 
convenience  of  identification  each  order  and  afiidavit  has  been 
marked  by  the  appellant  by  the  figures  1,  2,  3  and  4,  many,  how- 
ever, bearing  more  than  one  mark,  to  indicate  the  particular  motion 
to  which  such  order  or  affidavit  refers.  It  has  been  no  easy  task  to 
render  each  order  and  affidavit  to  its  particular  motion.  And  yet, 
though  we  must  limit  our  view  to  the  record  presented  upon  the 
motions  for  vacation,  practically  it  is  not  much  confined,  for  the 
recitals  of  these  orders  are  very  comprehensive.    And  in  the  course 
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of  onr  discQssion  we  shall  consider  the  more  salient  points  made  by 
the  appellant,  though  he  does  not  always  remember  the  difference 
between  a  direct  review  and  tliat  which  we  must  make  in  this  appeal. 
Tlie  first  order  refuses  to  vacate  an  order  which  settles  the 
accoants  of  the  Long  Island  Loan  and  Trust  Company  as  guardian 
of  the  property  of  Frederic  Hall  White,  the  infant  son  of  the  appel- 
lant The  appellant  moves  as  guardian  of  the  person  and  as 
gnardian  ad  litem.  It  is  urged  that  it  was  shown  to  the  Special 
Term  that  the  trust  company  and  its  attorney  were  stayed  at  the 
tune  they  obtained  the  order  to  show  cause  which  initiated  the  pro- 
ceedings terminating  in  this  order  or  decree.  To  sustain  him  the 
appellant  referred  to  an  order,  which  is  found  in  separate  Appendix 
A.  In  his  affidavit  he  deposed  that  the  order  denied  a  motion  of 
the  attorney  of  the  trust  company,  with  ten  dollars  costs,  and  stayed 
the  trust  company  f roYn  proceeding  further  in  the  matter.  But  the 
opposing  afiidavit  of  that  attorney  (which  was  omitted  in  the  recital 
of  the  order  now  on  appeal,  and  was  inserted  only  by  a  resettle- 
ment) jshowed  that  this  order  relied  upon  by  the  appellant  was 
secured  in  April,  that  he  had  thereunder  ten  days  to  file  amended 
objections  to  the  account,  that  the  stay  extended  only  for  those 
ten  days,  and  that  no  objections  up  to  that  time  (July)  had  ever  been 
filed  to  tlie  best  of  the  afiiant's  information  and  belief.  Examination 
of  the  order  seems  to  sustain  tliis  view.  Of  course  tlie  appellant  by 
his  omission  to  file  objections  could  not  make  the  stay  perpetual,  or 
even  extend  it.  The  appellant  deposed  that  the  trust  company  was 
primarily  at  fault  because  although  it  had  filed  the  account,  yet  it  had 
not  filed  vouchers  and  other  specified  accounts  so  that  he  could  object. 
Bat  the  opposing  afSdavit  is  contrary.  If  the  papers  actually  filed 
were  not  those  required  or  all  of  those  required,  the  appellant  was  free 
to  move  under  the  order  itself.  He  construed  the  compliance  he 
admitted  as  not  full  compliance  at  the  peril  of  having  such  allega- 
tion of  non-compliance  controverted,  and  if  the  controversy  pre- 
vailed of  being  himself  charged  with  fault.  We  cannot  say  that 
the  court  erred  if  it  accepted  the  version  of  the  trust  company's 
attorney  as  correct,  and  if  it  did,  then  certainly  there  was  no  stay 
after  the  lapse  of  ten  days,  and  the  failure  during  that  period  of  the 
appellant  to  file  objections.  The  second  ground  of  objection  is  that 
there  was  practically  no  hearing  when  the  motion  was  heard.    The 
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defendant  bad  engaged  counsel  the  night  before,  and  the  connsel 
naturally  wished  an  adjournment  for  a  week,  and  besides,  made 
excuse  that  he  was  actually  engaged.  The  court  regarded  the 
engagement,  but  set  the  hearing  down  for  the  next  day.  No  reason 
appears  why  the  appellant  delayed  this  retainer  until  the  eve  of  the 
bearing.  And  at  the  time  appointed  when  further  delay  was  denied, 
the  appellant  and  counsel  went  on  with  the  argument. 

This  complaint  as  to  the  hearing  is  twofold.  Firsts  it  is  urged  that 
the  moving  party  made  little  or  no  mention  of  .his  motion.  That  was 
his  own  concern  alone.  Second^  it  is  urged  that  the  appellant  had  lit- 
tle or  no  opportunity  to  present  his  side  of  the  controversy,  either  by 
stating  or  reading  the  affidavits  or  by  argument.  The  conduct  of 
the  motion  was  naturally  within  the  control  of  the  justice  presiding. 
No  other  justice  and  no  other  court  can  make  a  hard  and  fast  rule 
for  the  dispatch  of  business  at  Special  Term.  That  must  be  regu- 
lated by  the  volume  of  business,  the  wish  of  the  judge  presiding  for 
long  or  brief  argument,  and  it  is  naturally  subject  to  the  individual 
temperament  and  individual  method  of  the  justice.  Of  course 
there  may  be  a  review  where  there  is  absolute  oppression  or  abso- 
lute suppression,  but  not  short  of  this.  But  there  was  presented  to 
the  Special  Term  that  made  this  order  appealed  from,  the  affidavit 
of  the  opposing  counsel  tliat  each  counsel  was  allowed  by  the  court 
all  the  time  he  chose  to  occupy.  And  the  court  was  free  to  accept 
such  statement.  And,  in  addition,  such  affidavit  set  forth  the  follow- 
ing as  the  facts  :  The  infant  at  this  time  was  a  young  man  of  twenty 
years  of  age.  He  had  been  furnished  with  a  copy  of  the  account 
and  of  this  appellant's  (his  father)  objections  thereto.  The  infant 
had  stated  to  the  affiant  that  he  wished  the  accounts  to  stand  as  sub- 
mitted. He  had  also  stated  that  he  desired  the  removal  of  the 
appellant  as  guardian  ad  litemy  as  he  wished  to  make  his  own 
choice,  and  had  given  apparently  substantial  reasons  for  that  wish, 
which  were  set  forth,  but  which  we  will  not  repeat.  The  infant  and 
his  father  were  in  court.  The  attorney  for  the  accounting  party 
then  said  to  the  court  that  since  the  preparation  of  the  papers 
the  infant  desired  to  have  the  appellant  removed  and  Mr.  Dike 
appointed  guardian  ad  lit€?n,  and  that  if  such  motion  were  granted 
the  appellant  would  have  no  standing.  There  was  a  motion  at  the 
same  time  before  the  court  to  this  end.    The  court  marked  the 
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account  for  decree  subject  to  tlie  scrutiny  of  the  guardian  ad  litem. 
The  motion  to  appoint  Mr.  Dike  prevailed.  This  exchided  the 
appellant,  who  had  long  theretofore  been  appointed.  Mr.  Dike 
examined  and  reported  as  guardian,  and  thereupon  the  decree  was 
made.  The  propriety  of  that  appointment  is  discussed  further  on. 
It  might  well  be  asked  why  the  court  should  hear  a  long  discussion 
of  the  accounts  by  a  guardian  ad  litem  for  whose  removal  a  motion 
was  then  about  to  be  heard.  After  the  appointment  of  another,  why 
should  the  court  hear  him  who  no  longer  had  any  status  ?  In  addi- 
tion, there  is  a  long  and  detailed  complaint  relative  to  the  indigni- 
ties received  by  the  appellant  at  the  hands  of  the  justice,  counsel 
and  court  officers  incident  to  the  preparation  and  submission  of 
papers.  We  cannot  see  how  this  recital  has  any  direct  bearing  on 
the  denial  of  the  motion  to  vacate  the  decree.  There  may  have 
been  persistence  met  with  disregard,  and  assertion  of  rights  met  with 
indifference,  and  disputes  between  counsel  only  short  of  personal  col- 
lision ;  but  these  matters  cannot  change,  much  less  control,  the  dis- 
position made  by  the  Special  Term  upon  this  review.  We  cannot 
see  why  its  order  in  the  first  appeal  should  be  disturbed. 

Th9  second  order  denies  a  motion  to  vacate  an  order  of  July  14, 
1904,  granted  July  15,  1904.  The  order  directed  the  Long  Island 
loan  and  Trust  Company,  as  guardian  of  the  property,  to  pay  the 
petitioner,  this  infant,  $400  for  certain  expenses.  The  petitioner  on 
July  ninth  showed  that  he  was  upwards  of  twenty  years  of  age ; 
that  his  property  in  the  hands  of  the  guardian  was  $40,000 ;  that  he 
had  been  studying  for  the  last  month  at  Cambridge,  Mass.,  to  enter 
Harvard  University  ;  that  his  father  had  been  drawing  $275  a  month 
for  the  petitioner's  support,  but  had  refused  to  make  any  allowance 
for  a  vacation  unless  the  petitioner  sided  with  the  father  against  the 
trust  company  ;  that  petitioner  desired  a  vacation  ;  that  the  sum  of 
$400  would  be  requisite,  and  that  he  had  no  funds.  Wherefore  he 
prayed  for  such  allowance  and  the  right  to  a  vacation.  The  appel- 
lant had  opposed  the  order.  He  showed  that  an  order  of  the  court, 
theretofore  made  in  1902,  directed  the  trust  company  to  pay  such 
suitable  amount  for  the  infant's  vacation  as  should  be  approved  by 
him  as  guardian,  and  alleged  his  willingness  theretofore  stated  to 
approve  of  a  draft  of  $200  for  vacation  expenses  to  St.  Louis, 
Afp.  Div.— Tol.  CL        12 
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and  on  his  son's  return  a  further  draft  for  a  suitable  amount  "  for 
vacation  expenses  at  any  summer  resort"  to  be  chosen  by  him.  Tlie 
appellant  urges  that  the  order  was  uncalled  for  and  interfered  with 
his  prerogatives ;  that  there  was  not  a  particle  of  necessity  for 
advancing  $400  in  one  sum,  as  it  resulted  in  squandering  and  the 
prevention  of  study  ;  that  leave  for  a  vacation  was  hurtful  and  in 
violation  of  the  natural  rights  of  the  parent.  The  concrete  things 
are  that  the  court  granted  an  allowance  of  $400  and  leave  to  take  a 
vacation,  when  the  parent  on  his  own  showing  was  willing  to  con- 
sent to  $200  and  a  further  sum  later  suitable  for  vacation  expenses* 
He  thus  conceded  on  the  hearing  the  very  matters  which  he  there- 
after urged  against  the  order,  save  that  the  order  awarded  $400  in  a 
lump  sum,  while  he  thought  $200  should  be  first  allowed,  and  then 
whatever  sum  was  necessary  for  vacation  expenses.  The  proposi- 
tion is  as  to  the  difference  between  $200  plus  X  and  $400  when  X 
represents  the  vacation  expenses  of  a  lad  of  twenty  years  at  any 
summer  resort  chosen  by  himself.  The  court  did  not  err  in  refusing 
to  vacate  this  order  to  the  guardian  of  the  property. 

The  third  order  denies  a  motion  which  evidently  is  to  vacate  the 
order  of  July  16,  1904,  that  the  payments  of  $275  a  month  to  the 
appellant  as  guardian  of  the  person  of  the  infant  be  stopped,  and 
that  no  further  sum  be  paid  to  him  save  by  order  of  the  court. 
This  order  of  July  sixteenth  recites :  "  On  reading  and  filing  the 
order  to  show  cause  herein  dated  the  29th  day  of  April,  1904,  and 
the  papers  on  which  the  same  was  granted,  the  order  of  June  Sdy 
1904,  appointing  Norman  S.  Dike,  Esq.,  guardian  ad  litem  in  this 
proceeding,  the  order  of  June  4th  vacating  the  stay  in  this  proceed- 
ing and  making  directions  as  to  the  disposition  of  the  balance  of  the 
motion,  and  the  order  to  show  cause  dated  the  9th  day  of  July,  1904^ 
and  the  affidavits  of  Henry  Escher,  Jr.,  dated  the  9th  and  16th 
days  of  July,  1904,  on  which  the  same  was  granted  in  support  of 
the  motion,  and  the  affidavit  of  Josiah  J.  Wliite,  dated  July  12th^ 
1904,  in  opposition."  Now  we  find  the  order  of  April  29,  1904^ 
which  recites  that  "  the  annexed  affidavit  of  Frederic  Hall  White  '^ 
was  read  and  filed,  and  which  with  certain  other  orders  was  the 
basis  of  the  application,  but  we  cannot  find  the  affidavit  of  the 
infant.  Yet  we  have  just  shown  that  this  affidavit  must  have  been 
considered  by  the  court  in  making  the  order  of  July  sixteen  th» 
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When  the  Special  Term  made  the  order  now  appealed  from  it 
recited  the  reading  and  tlie  filing  of  the  said  order  of  April  twenty- 
ninth,  but  it  does  not  appear  that  it  had  before  it  tlie  papers  which 
accompanied  that  order  so  far  as  the  affidavit  of  the  infami  is  conr 
cemed.  We  have  searched  the  record  for  it  in  vain.  If  the  learned 
Special  Term  had  not  such  an  aflBdavit  before  it  it  certainly  would 
have  no  warrant  for  vacating  the  order,  for  here  was  an  application 
by  an  infant  nearly  of  age  who  petitioned  that  the  payments  for  his 
support  to  his  father  should  cease.  This  affidavit  must  have  been 
the  very  crux  of  the  case.  The  practical  question  after  all  is 
whether  the  parent  should  have  received  $275  a  month  for  the 
support  of  his  son  from  July  16, 1904,  to  some  time  in  the  month 
of  December,  1904,  when  the  infant  reached  his  majority.  It  ia 
contended  that  there  was  nothing  to  be  presented  on  the  motion 
which  resulted  in  the  order  cutting  off  these  payments.  The 
order  of  May  23,  1904,  modified  the  stay  of  the  order  of  April 
29,  1904,  so  that  such  payments  might  be  made  for  December,  1903, 
January  and  February,  1904,  and  the  order  of  June  4, 1904,  vacates 
and  sets  aside  the  stay  in  the  said  order  of  April  29,  1904,  so  far  as 
the  payments  are  concerned.  But  it  specifically  orders :  "  Ordered, 
that  the  balance  of  the  said  motion  begun  by  the  order  to  show 
cause  dated  April  29th,  1904,  be  and  the  same  hereby  is  referred  to 
Mr.  Justice  MAKEANfor  decision."  The  order  of  April  29,  1904, 
was  that  the  appellant  and  the  trust  company  show  cause  why  an 
order  should  not  be  made  directing  the  discontinuance  of  those  pay- 
ments  and  why  the  company  should  not  withhold  payments  which 
had  not  theretofore  been  made.  It  stayed  all  payments.  From  the 
fact  that  thereafter  orders  first  removed  the  stay  as  to  certain  pay- 
ments and  later  as  to  all  payments,  it  cannot  be  said  that  the  court 
erred  in  its  order  pf  June  4,  1904,  in  referring  "the  balance," 
because  there  was  none.  The  question  still  remained  whether  the 
payments  should  be  discontinued ;  all  that  had  been  eliminated  was 
the  stay  against  payments  until  that  question  was  determined.  The 
application  for  the  order  to  show  cause  which  resulted  in  the  order 
of  July  sixteenth  cutting  off  the  payments,  gave  the  history  of  the 
order  of  April  29,  1904,  and  the  modifications  referred  to  and  set 
forth,  and  showed  that  pursuant  thereto  all  payments  already  due 
on  June  1,  1904,  were  made  to  the  appellant,  but  since  that  time 
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he  had  made  no  ejHFort  to  bring  on  the  "balance"  for  a  hearing 
before  Justice  Ma  re  ax  ;  tliat  the  said  justice  had  gone  abroad ; 
that  tlie  appellant  had  known  of  such  intention,  and  made  no 
motion,  and  that  it  was  of  vital  importance  to  the  infant  to  have 
the  question  determined  whether  tlie  appellant  should  continue  to 
draw  this  allowance;  wherefoi-e  it  was  asked  that  the  "balance" 
of  the  motion  might  be  heard.  The  order  of  April  29,  1904,  was 
not  made  by  Mr.  Justice  Marean  ;  there  was  no  particular  reason 
why  he  should  hear  the  "balance;"  and  if  he  were  abroad  in  his 
vacation  time,  there  was  no  reason  apparent  why  the  application  of 
the  infant  for  a  hearing  should  not  be  entertained  and  the  hearing 
afforded  by  another  justice. 

Order  No.  4  denies  a  motion  to  vacate  an  order  which  appointed 
Mr.  Dike  guardian  ad  litem.  The  court  had  before  it  the  order, 
which  recited  the  affidavit  of  Frederic  Hall  White,  the  infant.  He 
deposed  that  the  orders  of  January,  1902,  and  February,  1904, 
whereby  this  appellant  was  appointed  guardian  ad  litem^  were  made 
without  notice  to  him,  and  he  recited  what  the  appellant  has  done 
and  has  omitted.  He  states  that  he  is  opposed  to  the  appointment 
of  the  appellant  "  for  the  reason  that  said  Josiah  J.  White  is  deter- 
mined to  cause  as  much  litigation  as  possible  in  the  estate  of  deponent 
regardless  of  the  necessity  therefor ;  that  he  is  strongly  opposed  to 
the  Trust  Company  aforesaid,  and  is  actuated  by  personal  feeling 
against  it ;  that  should  he  continue  to  act  as  guardian  ad  litem 
much  litigation  and  consequent  expense  would  necessarily  ensue  to 
deponent's  estate."  He  asks  for  the  appointment  of  Mr.  Dike.  We 
think  that  the  order  refusing  to  vacate  must  be  affirmed.  (Code 
Civ.  Proc.  §  470.) 

The  son  is  of  age.  Not  unlilial,  he  seems  to  differ  from  his 
father  in  his  opinion  of  hie  guardians,  and  in  all  things  to  act 
accordingly. 

We  think  that  all  of  the  motions  were  properly  denied. 

HiRSCHBERG,     P.     J.,      WoODWARD,      JeNKS     aud     HoOKER,     JJ., 

concurred. 

Orders  affirmed,  with  ten  dollars  «osts  and  disbursements. 
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Robert  Stewart,  Respondent,  v.  George  W.  Harris  and  Others, 
Composing  the  Finn  of  George  W.  Harris  &  Co.,  Appellants. 

Sale  by  stockbrokers  of  a  eusUfmefs  stock — the  ratification  by  the  customer  of  such 
sate,  based  upon  an  incorrect  report  as  to  the  amount  realized,  may  be  disaffirmed 
—  if  not,  the  stockbrokers  are  liable  only  for  the  amount  actually  realized  —  ques- 
tions as  to  matters  introductory  to  proof  of  the  sale  are  competent. 

Where  stockbrokers  send  to  a  customer  a  written  statement  that  his  stock  has 
been  sold  at  a  certain  figure  and  after  the  customer  has  ratified  the  sale  and 
demanded  the  amount  due  to  him  as  shown  by  the  statement,  the  stockbrokers 
send  him  a  second  statement  to  the  effect  that  the  price  mentioned  in  the 
former  statement  was  due  to  a  clerical  error  and  that  the  stock  was  actually 
sold  at  a  lower  price,  if  the  customer,  being  misled  by  the  first  statement, 
ratified  the  sale  in  ignorance  of  the  facts,  he  is  at  liberty  to  disaffirm  such 
ratification. 

If,  after  receiving  notice  of  the  alleged  error,  the  customer  still  elects  to  ratify 
the  sale,  and  brings  an  action  to  recover  the  balance  due  to  him,  he  is  only 
entitled  to  charge  the  stockbrokers  with  the  actual  proceeds  of  the  sale,  and 
they  are  not  estopped  from  showing  that  the  price  mentioned  in  the  first  state- 
ment was  due  to  a  clerical  error. 

The  exclusion,  in  such  a  case,  of  questions  as  to  matters  preliminary  or  intro- 
ductory and  leading  up  to  proof  of  the  transaction  of  the  sale  of  the  stock,  held 
to  be  fhip  roper. 

Appeal  by  the  defendants,  George  W.  Harris  and  others,  com- 
posing the  firm  of  George  W.  Harris  &  Co.,  from  a  judgment  of 
the  Mnnicipal  Court  of  the  city  of  New  York,  borough  of  Brook- 
lyn, in  favor  of  the  plaintiff,  entered  on  the  30th  day  of  June,  1904. 

A.  S.  Mapes^  for  the  appellants. 

Robert  Stewart^  for  the  respondent. 

Per  Curiam  : 

The  defendants,  who  are  stockbrokers,  reported  to  the  plain- 
tiff, their  customer,  a  sale  of  his  stock  for  deficient  margin,  by  a 
printed  and  written  statement  that  it  had  been  sold  at  fifty-five  dol- 
lars and  twenty-five  cents  per  share  to  De  Aguero.  Thereupon  the 
plaintiff  ratified  the  sale  and  demanded  the  amount  due  him  as 
shown  by  such  statement.  The  defendants  sent  a  second  statement, 
dated  like  the  first  statement,  marked  '^  Duplicate  account  error," 
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that  the  sale  was  at  fifty-three  dollars  and  twenty-five  cents  per 
share.  The  plaintiff,  insisting  that  he  received  this  statement  subse- 
quent to  the  mailing  of  his  letter  in  answer  to  the  first  statement, 
repudiated  the  second  statement  and  reiterated  his  demand.  He 
now  sues  for  the  balance  due  as  shown  by  the  price  realized  by  the 
first  statement.  The  defendants  answer  that  the  price  named  in 
the  first  statement  was  due  to  a  clerical  error  of  an  employee,  and 
that  the  second  statement  is  true. 

This  action  is  based  upon  a  ratification  by  the  plaintiff  of  the  sale 
by  his  agent  of  this  stock.  If  the  plaintiff  assented,  misled  by  the 
first  statement  and  in  ignorance  of  the  facts,  he  was  free  to  dis- 
affirm {Nixon  V.  Palmer^  8  N.  Y.  398 ;  Rcywan  v.  HyaU^  45  id. 
138)  and  to  pursue  another  remedy.  But  if  he  still  elect  to  affirm 
the  sale,  he  is  only  entitled  to  the  actual  proceeds  tliereof,  and  can- 
not hold  the  agent  for  a  greater  sum  stated  in  his  report,  if  it  be 
shown  that  such  sum  was  written  in  by  mistake.  In  other  words, 
we  think  that  die  agent  is  not  estopped  from  showing  the  facts  of 
the  sale.  If  the  plaintiff  can  hold  the  agent  for  a  greater  sum  than 
that  received,  he  does  not  recover  the  proceeds  of  the  sale,  but 
rather  he  penalizes  the  agent  for  a  mistake  in  his  statement  to  the 
sum  named  thei:ein.  We  cannot  see  tliat  there  is  any  hardship 
worked  on  the  plaintiff.  Ratification  was  not  his  sole  remedy.  As 
we  have  said,  he  was  not  bound  by  his  ratification  after  he  learned 
of  the  alleged  mistake.  If,  therefore,  he  chose  to  continue  his 
ratification  he  took  the  risk  that  the  second  statement  was  the  truth. 

The  learned  Municipal  Court  justice  refused  to  permit  a  witness 
in  the  employ  of  the  defendants,  who  testified  that  he  was  the 
"  order  clerk,"  testate  whether  it  was  part  of  his  duties  to  give 
orders  for  sales  or  whether  he  gave  any  order  for  this  sale  or  whether 
he  received  notice  of  sale  or  whether  he  knew  to  whom  the  stock 
was  sold,  thus  shutting  out  all  preliminary  questions  as  to  the 
alleged  sale  by  the  defendants  although  such  sale  may  have  been 
made  under  and  by  the  direction  of  this  employee,  and  although  he 
may  have  had  personal  knowledge  thereof.  The  justice  also  refused 
to  permit  an  employee  of  the  reputed  purchjiser  to  testify  whether 
he  had  any  knowledge  whether  the  purchaser  bought  any  stock  of 
the  defendants  on  the  day  named  as  that  of  the  sale.  Even  if  these 
questions  were  in  a  sense  preliminary  or  introductory  and  so  did 
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not  reach  at  once  the  identical  transaction,  they  certainly  led  up  to 
it,  and  if  answered  they  might  have  been  followed  by  questions  to 
these  witnesses  which  bore  directly  upon  the  sale  in  question.  We 
cannot  but  think  that  this  general  exclusion  was  harmful  to  the 
defendants,  and,  without  specifically  approving  of  each  question 
excluded,  we  think  that  the  general  course  of  exclusion  was  error. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

Present  —  Hiksohbbeo,  P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


The  People  of  the  State  of  New  York  ex  rel.  Charles  D. 
Blatchfobd,  Respondent,  v.  William  MoAdoo,  as  Police  Com- 
missioner of  the  City  of  New  York,  and  Edward  M.  Grout,  as 
Comptroller  of  the  City  of  New  York,  Appellants. 

"Regular  eUrk*'  — toho  is  one — how  determined — tTie  property  clerk  of  New  York 

eilyis  not. 


The  term  "regular  clerk,"  as  used  in  section  1548  of  the  Greater  New  York 
charter,  means  one  employed  in  keeping  the  records  or  accounts  or  in  doing 

I  the  writing  which  relates  to  the  ordinary  conduct  of  business  details  of  the 

department  in  which  he  is  stationed. 

,         The  question  whether  a  particular  employee  is  a  "regular  clerk"  within  the 

I  meaning  of  such  section  must  be  determined  by  a  consideration  of  the  nature 

i  of  his  duties. 

!         The  property  clerk  of  the  city  of  New  York,  whose  duties  are  defined  by  sec- 
tions 381-886  of  the  Greater. New  York  charter,  is  not  a  "regular  clerk" 

I  within  the  meaning  of  said  section  1548,  notwithstanding  that  one  of  his  duties 

is  to  keep  a  record  of  the  property  committed  to  his  care. 
Hooker,  J.,  dissented. 

Appeal  by  the  defendants,  William  McAdoo,  as  police  commis- 
fiioner  of  the  city  of  New  York,  and  another,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  2d 
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day  of  June,  1904,  granting  the  relator's  motion  for  a  peremptory 
writ  of  mandamus. 

Theodore  Connoly  [  WiUicmh  B.  Crowell  and  John  J.  Delamy 
with  him  on  the  brief],  for  the  appellants. 

Charles  S.  Aronstanij  for  the  respondent. 

Jenks,  J. : 

Whether  the  relator  was  a  regular  clerk  within  the  purview  of 
the  protection  of  section  1543  of  the  Greater  New  York  charter,* 
must  be  determined  by  the  nature  of  his  duties.  {People  ex  reL 
Warachauer  v.  Dalton^  34  App.  Div.  302 ;  affd.  and  opinion  adopted 
in  159  N.  Y.  235.)  I  think  that  the  term  "regular  clerk,"  as  used 
in  this  section,  means  one  employed  in  the  duty  of  keeping  the 
records  or  accounts,  or  in  doing  the  writing  which  relates  to  the 
ordinary  conduct  or  business  details  of  the  department.  "  It  was 
used,  in  its  popular  sense,  as  denoting  one  whose  duties  are  clerical, 
and  they  may  be  very  various."  {People  ex  rel.  Sims  v.  Fire  Coj/ir 
missionersy  73  N.  Y.  437.)  And  in  the  same  case  it  is  said  :  "A  clerk 
in  offices  is  defined  to  be  a  person  employed  in  an  office,  public  or 
private,  for  keeping  records  or  accounts,  whose  business  is  to  write 
or  register,  in  proper  form,  the  transactions  of  the  tribunal  or  body 
to  which  he  belongs."  (See,  too,  People  ex  ret,  Warschuuer  v. 
Daltoriy  supra.) 

The  relator  would  seem  to  recognize  the  justness  of  the  defini- 
tions, in  view  of  his  averment,  after  stating  that  he  was  a  regular 
clerk,  that  "his  duties  in  said  office  were  of  a  purely  clerical  nature, 
to  wit:  Keeping  records  of  property  lost  or  abandoned  or  taken  into 
the  custody  of  said  Department  and  keeping  books  for  such  purpose." 
But  these  averments  are  denied,  and  the  denials  must  control  when 
the  right  to  a  peremptory  writ  is  considered.  {People  ex  rel,  Lewis 
V.  Brush,  146  N.  Y.  60 :  MatUr  of  Ilaebler  v.  iT.  Y,  Produce 
Exchange,  149  id.  414.)  The  relator  also  averred  that  he  was 
the  property  clerk  of  the  city  of  New  York,  and  fulfilled  the  duties  of 
that  position  ;  and  this  is  not  denied.  I  assume  that  the  learned  Spe- 
cial Term  upon  this  admission  decided  as  a  matter  of  law  that  the  per- 
emptory writ  must  issue,  holding  that  the  property  clerk  was  a  regu- 

*  Laws  of  1901,  chap.  466.— [Rep. 


Digitized  by  VjOOQIC 


PEOPLE  EX  RBL.  BLATCHFORD  v.  McADOO.     185 

App.  Div.]  Second  Department,  January,  1905. 

lar  clerk  within  the  meaning  of  section  1643  of  the  charter  (supra). 
Inasmnch  as  the  duties  of  the  property  clerk  are  prescribed  and  spe- 
cially described  in  the  charter,  both  the  learned  Special  Term  and  we 
are  enabled  to  decide  this  question  without  the  aid  of  further  aver- 
ment or  proof  as  to  such  duties.  The  property  clerk  is  required  by 
law  to  take  charge  of  all  property  alleged  to  be  stolen  or  embezzled, 
which  comes  into  the  hands  of  the  police ;  all  property  taken  from 
prisoners ;  all  property  alleged  or  supposed  to  be  feloniously  obtained, 
or  which  is  lost  or  is  abandoned  and  is  taken  into  the  custody  of 
either  policemen  or  of  a  criminal  court,  or  which  shall  come  into  the 
custody  of  either.  And  he  is  the  keeper  of  all  such  property,  save 
that  he  must  send  animals  to  the  public  pound.  Under  certain  cir- 
cumstances, he  is  subject  to  the  orders  of  a  magistrate  with  regard 
to  such  property.  He  retains  such  property  anti).  the  discharge  or 
conviction  of  any  alleged  criminal  who  is  concerned  therewith.  All 
property  taken  on  the  supposition  that  it  was  the  fruit  of  crime,  for 
which  no  claimant  appears  other  than  the  criminal ;  all  lost  property 
coming  into  the  possession  of  the  police  force ;  all  property  taken 
from  pawnbrokers  as  the  proceeds  of  crime,  or  taken  from  the  sup- 
posed insane,  or  from  intoxicated  persons,  or  from  incompetents,  is, 
as  soon  as  possible,  delivered  to  him  for  registration  and  public 
advertisement.  All  property  stolen  or  embezzled  and  not  claimed 
ere  the  lapse  of  six  months  after  a  conviction  for  the  crime,  must  be 
delivered  up  to  him,  and  such  property,  together  with  the  other 
property  which  has  remained  in  his  possession  for  a  period  of  six 
months,  unclaimed,  is  advertised  and  sold  for  the  benefit  of  the 
poUce  pension  fund.  He  must  hold  property  in  his  hands,  which  is 
required  or  needed  in  any  Police  Court  or  Criminal  Court,  subject 
to  the  court's  order,  but  he  must  retake  it.  He  may  be  required  to 
give  security  for  faithful  performance.  (Greater  N.  Y.  Charter, 
§§  331-336.)  These  are  not  the  duties  of  a  clerk  or  of  a  regular 
clerk,  but  of  a  subordinate  in  the  department  of  the  police,  charged 
with  the  care  and  keep  of  valuable  property  while  it  may  be  required 
as  evidence  in  courts  of  justice,  and  until  its  owner  may  appear  or 
be  ascertained,  or,  none  appearing,  until  it  is  sold  in  accordance  with 
law.  He  is  the  public  depositary  or  the  custodian,  as  it  were,  in  the 
department  of  police,  of  all  property  which  has  been  parted  from 
its  owner,  and  yet  has  been  rescued  by  the  police  from  absolute  loss 
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through  accident  or  by  crime.  The  discharge  of  such  duties  calls 
for  qualities  far  different  from  those  required  in  a  clerk  engaged  in 
the  keeping  of  books,  the  making  of  entries  or  the  casting  of 
accounts.  It  is  true  that  the  statute  requires  him  to  keep  a  book  of 
registry,  description  and  disposition,  but  this  is  merely  in  the  line 
of  method  and  of  order.  To  contend  that  a  man  who,  in  the  dis- 
charge of  his  public  duties,  must  keep  a  record  thereof  in  a  book, 
is,  therefore,  a  clerk,  or  that  his  duties,  because  he  must  keep  rec- 
ord of  them,  are  purely  clerical,  seems  absurd.  If  this  be  the  exclu- 
sive criterion,  the  record  of  his  work,  not  the  doing  of  it,  is  the 
primary  duty.  It  might  as  reasonably  be  contended  that  a  safe 
deposit  company,  perforce  of  the  keeping  of  its  books,  is  purely  a 
clerical  corporation.  Folger,  Ch.  J.,  in  People  ex  rd,  Emerick  v. 
Boa/rdof  Fire  Commission&ra  of  JH'.  Y.  (86N.  Y.  149,  153),  speak- 
ing of  one  alleged  to  be  a  "  regular  clerk,"  says :  "  There  were, 
doubtless,  among  the  duties  of  his  place,  some  that  were  clerical  in 
their  nature.  He  was  obliged  to  keep  a  record,  in  form  for  refer- 
ence, of  the  business  that  went  through  his  office,  and  to  furnish 
quarterly  returns  to  the  board.  But  the  weight  of  his  duties  and 
powers  were*  not  clerical." 

In  People  ex  reL  Sims  v.  Fire  Commissioners  (supra)  it  is  said : 
"  There  may  be  good  reasons  why  places  of  this  character  should  be  at 
the  absolute  disposal  of  the  department  responsible  for  the  execution 
of  the  laws  which  do  not  apply  to  *  regular  clerks.' "  The  exact  rea- 
sons, or  all  of  the  reasons,  we  may  not  conjecture,  but  some  are  not 
far  to  seek  in  this  case.  The  chattels  held  by  the  property  clerk  under 
tlie  law  have  passed  from  the  safekeeping  of  the  owner.  They  are 
not  deposited  by  the  owner,  and  they  are  held  for  a  period  more  or 
less  indefinite.  The  volume  of  their  value  must  necessarily  vary,  nor 
can  it  be  forecast.  Many  of  them  are  easy  of  concealment,  or  are 
readily  transmuted  into  money.  Some  of  them  ai'e  in  the  form  of 
money  or  of  securities  or  other  evidences  of  debt.  The  loss  or  mis- 
placement of  them  may  defeat  justice,  and  there  may  be  those  who 
would  willingly  pay  their  full  value  if  such  evidence  was  not  forth- 
coming. There  is  the  chance  always  that  the  owner  may  never  be 
revealed.  It  would  seem  that  the  care  and  keep  of  such  things 
would  require  a  man  in  whom  could  be  placed  the  highest  confi- 
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dence.  Clerical  ability  is  not  the  criterion  or  the  test  in  such  a  case. 
And  the  power  to  require  security  is  no  adequate  substitute  for 
confidence  based  upon  personal  knowledge  of  the  subordinate. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  writ  dismissed,  with  costs. 

HiRscHBERG,  P.  J.,  and  Bartleti,  J.,  concurred  ;  Hookke,  J., 
dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
writ  dismissed. 


Title    Guarantee  and  Trust  Company,   Respondent,  v,   John 
Fallon  and  Otliei*s,  Defendants. 

Bernhard  Klepfer,  Appellant. 

Deed  to  "WiUiam  J,  Curtis,  trustee**  his  heirs  and  assigns — a  conxeyance  by 
**W%Uiam  J,  Curtis,  trustee"  is  effectual  to  pass  the  title— defect  in  title  — when 
it  muU  be  estctblished  by  a  purchaser  reusing  to  accept  it — a  reeitcU  t?iat  land  is 
subject  to  restrictions — when  innocuous. 

Where  a  conveyance  is  made  to  "  William  J.  Curtis,  trustee,"  and  to  his  heirs 
and  assigns  forever,  the  word  **  trustee"  is  descriptio personob  and  a  conveyance 
executed  by.  the  said  "William  J.  Curtis,  trustee,"  is  sufficient  to  pass  the  title. 

If  a  defect  in  the  title  to  a  parcel  of  real  property  is  patent  in  the  record,  a  pur- 
chaser of  the  property  at  a  judicial  sale,  who  refuses  to  complete  his  purchase, 
may  rest  on  such  defect,  otherwise,  he  must  give  evidence  in  justification  of 
his  refusal. 

A  recital  in  a  deed  that  the  land  is  conveyed  "subject,  however,  to  the  restric- 
tions contained  in  Section  14  of  Title  16  of  Chapter  583  of  the  Laws  of  1888, 
as  amended  by  Chapter  702  of  the  Laws  of  1897,"  does  not,  where  the  statute 
referred  to  therein  does  not  affect  the  premises  conveyed,  operate  to  extend  the 
scope  of  the  statute  and  subject  the  premises  conveyed  to  the  restrictions 
created  thereby. 

Appeal  by  Bernhard  Klepper,  the  purchaser  at  a  foreclosure  sale, 
from  an  order  of  the  County  Court  of  Kings  county,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  13th  day  of  Sep- 
tember, 1904,  denying  the  appellant's  motion  to  be  relieved  from 
his  purchase  at  such  sale. 
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Frank  Walling  \Siegmund  Rosenthal^  with  him  on  the  brief], 
for  the  appellant. 

Edwin  Kempton^  for  the  respondent. 

Jenks,  J. : 

This  is  an  appeal  by  a  purchaser  at  foreclosure  from  an  order  deny- 
ing his  motion  for  relief  from  his  purchase.  It  appears  that  the  prop- 
erty was  once  conveyed  to  "  William  J.  Curtis,  trustee,"  and  was  con- 
veyed by  "  William  J.  Curtis,  trustee,"  to  the  defendant  John  Fallon 
in  this  foreclosure.  It  further  appears  that  the  said  conveyance  from 
"William  J.  Curtis,  trustee,"  to  the  said  defendant  was  made  "sub- 
ject, however,  to  the  restrictions  contained  in  Section  14  of  Title  16 
of  Chapter  583  of  the  Laws  of  1888,  as  amended  by  Chapter  702  of 
the  Laws  of  1897."  It  was  objected  that  there  was  no  evidence 
that  the  trust  under  which  Curtis  took  the  property  was  one  author- 
ized by  the  laws  of  the  State  of  New  York,  and  that  the  deed  from 
Curtis,  trustee,  to  the  said  defendant  contains  no  evidence  of  the 
authority  of  the  said  Curtis  to  convey  as  trustee,  nor  was  there  any 
record  thereof,  or  of  said  trusteeship.  It  was  further  objected  that 
the  property  was  conveyed  by  Curtis  to  the  said  defendant  under 
certain  restrictions,  as  I  have  indicated,  while  it  was  sold  free  and 
clear  save  as  to  certain  assessments  as  to  which  no  objection  is 
made. 

1  think  that  the  motion  was  rightly  denied.  The  facts  that 
beyond  the  word  "  trustee  "  there  was  no  evidence  to  establish  any 
trusteeship;  that  the  term  was  simply  "trustee"  and  not  "as 
trustee,"  and  that  the  conveyance  to  Curtis,  trustee,  ran  to  his  heirs 
and  assigns  forever  bring  the  case  within  Greenwood  Lake  &  P.  J. 
i?.  R,  Co,  V.  N.  Y.  (&  G.  Z.  R.  R,  Co,  (134  N.  Y.  435).  "  Trus- 
tee" is  hut  descriptio  j}e7'son(B  ;  the  conveyance  to  Curtis,  trustee, 
was  absolute,  and  his  power  of  conveyance  was  unlimited.  (See, 
too,  KiTig  V.  Totanshend,  141  N.  Y.  358  ;  Kanenhley  v.  Volkenbergy 
70  App.  Div.  97.) 

As  to  the  alleged  restrictions,  the  purchaser  rests  upon  the  clause 
in  the  deed,  and  offers  no  evidence  whatever.  The  assistant  solicitor 
for  the  plaintiff  deposes  that  the  laws  referred  to  imposed  no  restric- 
tions upon  lots  upon  the  street  whereon  this  lot  is  situate,  or  upon 
this  lot,  and  that  there  are  no  restrictions  anywhere  provided  for* 
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It  is  quite  apparent  that  there  is  not  a  mistake  in  the  citation  of  the 
statate.  A  reading  of  the  statute  itself  seems  to  make  it  plain  that 
this  lot  is  not  within  the  purview  thereof.  If  a  defect  is  patent  in 
t!ie  record  of  title,  the  purchaser  may  rest  thereon,  otherwise  he 
must  give  evidence  in  justification  of  his  refusal.  {Gaockoin  v. 
Crooks^  58  App.  Div.  464 ;  GreenUatt  v.  Hermann^  144  N.  Y.  13, 
18;  Simon  v.  Vandey^veer^  155  id.  377.)  I  think  it  clear  that  mere 
reference  to  the  statute  as  if  restrictive,  when  it  is  not,  cannot 
efifectuate  a  covenant,  thereby  giving  to  the  statute  a  scope  beyond 
the  legislative  intent.  (See  Clark  v.  N,  Y.  Life  Ina,  <&  Tru%t  Co,^ 
64  K  T.  33 ;  PlaU  v.  Finch^  60  App.  Div.  312.)  It  is  suggested 
that  the  clause  was  inserted  because  the  lot  at  the  time  wae  part  of 
a  tract  through  which  the  streets  restricted  by  the  statute  ran,  and 
either  that  the  remoteness  of  that  part  from  those  streets  was  not 
considered,  or  the  parties  failed  to  note  the  streets  not  restricted,  or 
the  clause  was  left  as  harmless  surplusage. 

The    order    should    be    aflBrmed,   with   ten    dollars   costs   and 
disbursements. 

HiBscHBEHo,  P.  J.,  Woodward  and  Hooker,  J  J.,  concurred. 

Order  of  the  County  Court  of  Kings  county  affirmed,  with  ten 
dollars  costs  and  disbursements. 


In  the  Matter  of  the  Petition  of  John  M.  Eanken  and  Emma  R. 
Jefferson,  Kespondents,  for  the  Removal  of  Michael  Donovan 
and  Cartwrioht  MoBride,  as  Executors  and  Trustees  of  and 
under  the  Will  of  Bessie  C.  Donovan,  Deceased,  Appellants,  and 
to  Compel  Them  to  Account. 

y^iXL^vihen  it  W8ts  ifie  title  to  accumulaiiana  of  income  at  once,  postponing  only 
the  time  of  payment  or  enjoyment. 

A  will  devised  the  testatrix's  residuary  real  estate  to  her  executors  in  trust,  '*  To 
collect  and  receive  the  rents,  issues  and  profits  thereof  during  the  minority  of 
my  son  Henry  Ranken  Donovan,  and  during  his  minority  to  accumulate  the 
said  income  and  profits  thereof  over  and  above  what  may  be  necessary  to  keep 
the  same  in  repair,  and  the  payment  of  the  taxes,  water  rates,  assessments  and 
insurance  thereon,  and  to  deposit  the  same  with  a  good  incorporated  savings 
bank  in  the  said  City  of  Brooklyn,  and  the  said  rents,  issues  and  profits,  and 
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so  much  of  the  principal  of  such  moneys  as  may,  in  the  discretion  of  mj  said 
executors  or  the  survivor  to  be  necessary,  be  used  and  applied  toward  the 
support,  maintenance  and  education  of  my  said  son  Henry  Ranken  Donovan^ 
and  I  do  hereby  direct  my  said  executors  or  the  survivor  to*  pay  over  such 
moneys  from  time  to  time  to  my  mother,  Lydia  W.  Ranken,  guardian  of  my 
said  son  as  hereinafter  provided,  to  be  used  by  her  toward  the  support,  pain- 
tenance  and  education  of  my  said  son  Henry  Ranken  Donovan  and  for  no 
other  purpose  whatever;  and  upon  my  said  son  Henry  Ranken  Donovan  reach- 
ing the  age  of  twenty-one  years  I  do  hereby  give  and  devise  the  said  real 
estate  and  appurtenances  thereunto  belonging,  to  him  my  said  son  Henry 
Ranken  Donovan,  together  with  any  surplus  income  accumulated  therefrom 
during  his  minority,  abaolutdy^  to  have  and  to  hold  the  same  to  him,  his  heirs 
and  assigns  forever." 
Hddt  that  any  accumulation  of  income  vested  in  the  testatrix's  son  at  once,  and 
that  only  the  time  of  the  payment  or  enjoyment  of  such  accumulations  of 
income  was  postponed  until  the  son  attained  his  majority. 

Appeal  by  Michael  Donovan  and  another,  as  executors  and  trus- 
tees of  and  under  the  last  will  and  testament  of  Bessie  C.  Donovan, 
deceased,  from  an  order  of  the  Surrogate's  Court  of  the  county  of 
Kings,  bearing  date  the  17th  day  of  November,  1904:,  and  entered 
in  said  Surrogate's  Court,  directing  the  said  executors  and  trustees  to 
file  an  account  of  their  proceedings. 

The  testatrix,  by  her  will,  devised  her  residuary  real  estate  to  her 
executors  upon  the  following  trust :  "  To  collect  and  receive  the 
rents,  issues  and  profits  thereof  during  thfe  minority  of  my  son 
Henry  Ranken  Donovan,  and  during  his  minority  to  accumulate  the 
said  income  and  profits  thereof  over  and  above  what  may  be  neces- 
sary to  keep  the  same  in  repair,  and  the  payment  of  the  taxes,  water 
rates,  assessments,  and  insurance  thereon,  and  to  deposit  the  same 
with  a  good  incorporated  savings  bank  in  the  said  City  of  Brooklyn, 
and  the  said  rents,  issues  and  profits,  and  so  much^of  the  principal 
of  such  moneys  as  may,  in  the  discretion  of  my  said  executors  or 
the  survivor  to  be  necessary,  be  used  and  applied  toward  the  sup- 
port, maintenance  and  education  of  my  said  son  Henry  Ranken 
Donovan,  and  I  do  hereby  direct  my  said  executors  or  the  survivor 
to  pay  over  such  moneys  from  time  to  time  to  my  mother,  Lydia  W. 
Ranken,  guardian  of  my  said  son,  as  hereinafter  provided,  to  be 
used  by  her  toward  the  support,  maintenance  and  education  of  my 
said  son  Henry  Ranken  Donovan  and  for  no  other  purpose  what- 
ever ;  and  upon  my  said  son  Henry  Ranken  Donovan  reaching  the 
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age  of  twenty-one  years  I  do  hereby  give  and  devise,  the  said  real 
estate  and  appnrtenances  thereunto  belonging,  to  him  my  said  son 
Henry  Ranken  Donovan,  together  with  any  fiurplus  income  accnma- 
lated  therefrom  during  his  minority,  absolutely ^  to  have  and  to  hold 
the  same  to  him,  his  heire  and  assigns  forever." 

G.  G.  Reynolds^  for  the  appellants. 

Jesse  W.  Johnson^  for  the  respondents. 

Jenks,  J. : 

The  sole  question  is  whether  the  accumulations  of  income  vested 
as  they  were  paid  in,  or  whether  vesting  was  postponed  until  the 
majority  of  the  infant.  The  scheme  of  the  testator  was  that  after 
tlie  payment  of  certain  fixed  charges  upon  the  income,  the  income, 
and  so  much  of  the  principal  as  might  be  deemed  necessary,  should 
be  applied  exclusively  to  the  maintenance  of  the  infant,  and  that 
when  h§  attained  majority  he  should  take  the  principal  of  the  estate 
absolutely.  The  testator  did  not  intend  to  create  a  fund  from  accu- 
mulations of  income  during  this  minority,  but  the  provision  for  the 
payment  of  any  accumulations  was  made  in  view  and  only  in  view 
of  the  contingency  that  the  income  should  be  more  than  sufficient 
for  maintenance  during  minority.  I  think  that  the  rule  of  Sfnith 
V.  Parsons  (146  N.  Y.  116)  must  obtain.  The  sole  question  in  this 
case  was  the  sole  question  in  that  case,  and  the  court  say  that  the 
precise  point  then  considered  had  never  been  passed  upon  directly 
by  that  court.  The  court  held  that  the  accumulations  vested  at 
once,  and  that  only  the  time  of  payment  or  enjoyment  was  post- 
poned until  majority.  The  essential  features  of  the  will  construed 
in  Smith  v.  Parsons  and  of  this  will  are  similar.  The  scheme  of 
the  will  in  Smith  v.  Parsons  was  to  collect  the  interest,  and  to 
apply  the  same,  or  so  much  thereof  as  the  trustees  deemed  neces- 
sary, and  to  accumulate  the  remainder,  and  "  upon  such  child  attain- 
ing the  age  of  twenty-one  years,  to  pay  over  all  accumulations  of 
such  income  to  such  child."  In  this  case  the  direction  is,  "  and 
upon  my  said  son  Henry  Ranken  Donovan  reaching  the  age  of 
twenty-one  years  I  do  hereby  give  and  devise  the  said  real  estate 
and  appnrtenances  thereunto  belonging,  to  him  my  said  son  Henry 
Ranken  Donovan,  together  with  any  surplus  income  accumulated 
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therefrom  during  liis  minority  cibaolutely  {sic)  to  have  and  to  hold 
the  same  to  him,  his  heirs  and  assigns  forever."  I  can  see  no  sub- 
stantial difference  between  these  directions  as  to  the  disposition  of 
any  surplus  or  accumulation  of  income. 

It  is  insisted  that  the  use  of  the  word  "  upon,"  followed  by  a 
direction  to  convey,  indicates  a  postponement  of  the  vesting.  But 
the  authorities  cited  deal  with  the  principal  and  not  the  income.  In 
this  case  the  income  is  not  regarded  as  a  fund,  but  as  it  is  paid  in  it 
is  to  be  used  entirely  if  necessary,  and  the  direction  as  to  the  sur- 
plus relates  merely  to  "  any  surplus  income  accumulated,"  i.  ^.,  in 
the  event  of  there  being  such  accumulation.  In  Smith  v.  Parsons 
{supra)  the  direction  was  "  upon  "  such  child  attaining  the  age  of 
twenty-one  years.  If  we  were  considering  a  fund  or  a  principal, 
strong  if  not  prevailing  light  would  be  cast  upon  the  intent  by  the 
provision  that  authorized  the  application  thereof  to  the  use  of  the 
infant  during  his  minority.  Thus,  in  Everitt  v.  Everitt  (29  N.  Y. 
39)  the  court  say  (p.  76) :  "  That  he  considered  that  the  estate  would 
be  theirs  from  the  time  of  his  death  is  evinced  by  the  provision 
allowing  the  whole  income  and  such  parts  of  the  capital  as  might  be 
necessary  to  be  expended  in  their  education  and  support,  and  in  the 
direction  for  the  advancement  of  portions  to  two  of  them,  and  of 
outfits  to  any  of  them  in  case  of  marriage  while  under  age,  out  of 
their  respective  shares.  These  directions  would  oblige  us  to  hold 
that  the  legacies  were  vested  interests,  if  the  words  of  direct  gift 
had  not  been  inserted.     {Pater son  v.  EUis^  11  Wend.  260.)  " 

Each  party  lays  stress  upon  the  word  "  absolutely."  The  respond- 
ents insist  that  it  contradicts  any  intent  of  present  vesting;  the 
appellants,  that  it  imports  a  previous  title.  I  think  that  it  loses 
much  of  its  force  as  to  the  accumulations  of  income  from  the  fact 
that  it  is  used  in  a  sentence  whose  primary  purpose  is  to  devise  the 
real  estate  —  the  principal  —  and  the  provision  for  such  accumula- 
tions is  a  subordinate  and  almost  a  parenthetical  clause  thereof.  It 
is  said  in  Smith  v.  Parsons  {supra)  that  it  will  be  assumed  that  the 
testator  did  not  intend  to  die  intestate  as  to  any  portion  of  his  estate. 
I  think  that  the  scheme  of  this  will  reveals  that  the  testator  did  not 
so  intend.  For  she  makes  specific  provision  for  all  of  her  estate, 
unless  we  hold  that  she  intended  that  any  accumulations  of  income 
should  not  vest  as  they  were  paid  in.     These  specific  provisions 
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moreover  absolntely  exclude  those  who  would  take  any  accumula- 
tions if  the  vesting  thereof  were  thus  postponed. 
I  think  that  the  order  should  be  reversed,  with  costs. 

HiRscHBERQ,   P.   J.,  Bartlett,  Woodwabd  and  Hooker,  JJ., 
concurred. 

Order  of  the  Surrogate's  Court  of  Kings  county  reversed,  with 
costs,  and  proceedings  dismissed. 


David  M.   H.  Place,  Appellant,   v.   Eva   Rogers  and   Others, 

Defendants. 

Orenyille  T.  Emmett,  Referee,  Respondent. 

'Res  ad  judicata  —  an  interlocutory  judgmerit  in  partition  directing  a  eale  is  eondu- 
8196,  oitothe  title  thereby  adjudged,  in  an  action  of  ^eetment  involving  eueh  title 
previoudy  brought  but  not  previously  tried — a  purehaeer  at  a  eaU  under  such 
interlocutory  judgment,  pending  an  appeal  therefrom,  acquires  a  good  title. 

After  the  commencement  of  an  action  in  ejectment,  one  of  the  defendants  in  the 
ejectment  action  brought  an  action  against  his  codefendants  in  such  action  to 
partition  the  premises,  making  the  plaintiff  in  the  ejectment  action  a  party 
thereto,  and  alleged  in  his  complaint  that  the  latter  had  no  valid  claim  or  inter- 
est in  the  premises,  but  that  she  asserted  some  claim  or  interest  therein  which 
constituted  a  cloud  on  the  title.  The  plaintiff  in  the  ejectment  action  inter- 
posed an  answer  in  the  partition  action  in  which  she  set  up  her  alleged  titU 
to  the  premises  and  demanded  affirmative  relief. 

The  partition  action  proceeded  to  trial  and  resulted  in  an  interlocutory  judgment 
declaring  that  the  plaintiff  in  the  ejectment  action  had  no  title  to  the  prem- 
ises. The  Appellate  Division  affirmed  the  interlocutory  judgment  and  the 
plaintiff  in  the  ejectment  action  thereupon  appealed  therefrom  to  the  Court  of 
Appeals,  filing  the  usual  undertaking  for  costs. 

JGfeW,  that  the  court  properly  denied  a  motion  made  by  the  plaintiff  in  the  par- 
tition action  for  a  stay  of  the  sale  directed  by  the  interlocutory  judgment,  the 
appeal  from  which  was  pending  in  the  Court  of  Appeals,  until  the  determina- 
tion of  the  action  of  ejectment; 

That  the  title  of  the  plaintiff  in  the  ejectment  suit  was  properly  tried  and  deter- 
mined in  the  partition  action,  and  that  the  adjudication  on  that  question  in  the 
partition  action  was  res  adjudieata  as  to  the  plaintiff  in  the  ejectment  action; 

That  the  force  of  the  adjudication  in  the  partition  action  was  not  affected  by  the 
fact  that  the  latter  action  was  begun  subsequent  to  the  action  in  ejectment; 

That  a  bona  fide  purchaser  at  the  partition  sale  would  be  protected. 

Hooker,  J.,  dissented. 

App.  Div.— Vol.  CI.        18 
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Appeal  by  the  plaintiff,  David  M.  H.  Place,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Terra  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  12th 
day  of  October,  1904,  denying  the  plaintiff's  motion  for  a  stay  of 
the  sale  directed  by  an  interlocutory  judgment  theretofore  entered 
in  the  above-entitled  action. 

burton  C.  Meighan^  for  the  appellant. 

Grenville  T.  Eminett^  referee,  respondent. 

Jenks,  J. : 

This  appeal  is  from  an  order  of  the  Special  Term  denying  a 
motion  for  a  stay  of  sale  under  an  interlocutory  judgment  in  parti- 
tion, until  an  action  in  ejectment  be  finally  determined.  In  1895 
and  prior  to  the  beginning  of  the  partition  suit,  Georgiana  Kennedy 
and  Catharine  Downing  (who  has  since  died  intestate,  whereby  her 
interest,  if  any,  is  now  vested  in  the  said  Kennedy)  began  an  action 
in  ejectment  from  the  same  premises,  contending  that  Place,  Rogers- 
and  Silleck  were  in  wrongful  possession,  without  title  or  interest. 
Place,  Rogers  and  Silleck  appeared  and  joined  issue,  asserting  title. 
That  action  is  at  issue  and  undisposed  of.  In  1904  the  defendant 
Place  moved  to  dismiss  the  complaint  because  of  the  plaintiff's  lack 
of  prosecution,  and  because  the  judgment  in  this  partition  suit  had 
determined  the  question  of  title.     This  motion  was  denied. 

This  partition  suit  was  brought  in  1899  by  the  said  Place  against 
the  said  Rogers,  Silleck  and  Kennedy,  Kennedy,  it  must  be  remem- 
bered, being  now  the  sole  plaintiff  in  the  pending  ejectment  suit. 
Place  complained  "  that  as  the  plaintiff  is  informed  and  believes 
the  defendants,  Sarah  Silleck,  Georgiana  Estelle  Kennedy,  John 
Tompkins  and  William  H.  Bnrckhardt,  have  no  valid  claim  or  inter- 
est in  the  said  premises,  but  that  they  assert  some  claim  or  interest 
thereto,  the  precise  nature  of  which  is  unknown  to  plaintiff,  and 
that  their  said  claim  constitutes  a  cloud  upon  the  title  to  the  said 
premises,  and,  therefore,  they  are  made  parties  to  this  action,"  and 
lie  demanded  that  judgment  "  for  a  partition  and  division  of  said 
premises  according  to  the  respective  rights  of  the  parties  aforesaid 
be  rendered ;  or,  in  case  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners,  that  the  same  may  be  sold  by  and 
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under  the  direction  of  this  court,  aud  that  the  proceeds  of  the  sale, 
after  paying  the  costs  and  charges  of  this  action,  may  be  divided 
among  the  owners  thereof,  according  to  their  several  rights  or  inter- 
ests therein ;  and  to  that  end  that  the  rights  and  interests  of  the 
parties  interested  in  the  said  premises,  or  in  the  proceeds  of*  the  sale 
thereof,  may  be  ascertained  and  determined  by  the  judgment  of  this 
court,  and  for  such  further  and  other  relief  or  judgment  as  may 
be  just  and  equitable."  Kennedy  in  eflEect  pleaded  her  title,  and 
demanded  aflBrmative  relief.  Upon  such  pleadings  the  case  was 
tried  by  jury  and  a  verdict  was  returned  in  favor  of  Place,  Rogera 
and  Silleck.  The  interlocutory  judgment  declared  that  the  title 
was  in  them,  adjudged  that  the  defendant  Kennedy  had  no  right, 
title  or  interest  in  the  premises,  and  barred  her  therefrom  forever, 
the  judgment  to  be  final  and  conclusive.  Kennedy  appealed  from 
the  interlocutory  judgment,  and  we  unanimously  affirmed  it.  {Place 
v.  Kennedt/y  89  App.  Div.  167.)  She  thereupon  appealed  to  the 
Court  of  Appeals,  filing  the  usual  undertaking  of  $500. 

There  is  no  question  that  the  title  of  Kennedy  could  be  tried  and 
determined  in  the  partition  suit.  {Saiterlee  v.  Kohhe^  173  N.  Y.  91 ; 
Weston  V.  Stoddardy  137  id.  119.)  That  suit  went  to  interlocutory 
judgment  of  partition  and  sale,  which  is  the  decree  afforded  by  the 
statute,  and  which  shall  declare  the  right,  share  or  interest  of  each 
party  in  the  property  so  far  as  the  same  has  been  ascertained,  and 
must  determine  the  rights  of  the  parties  therein.  (Code  Civ.  Proc. 
§  1546.)  As  no  further  decision  as  to  the  title  is  to  be  made,  and 
no  further  judgment  thereon  is  to  be  entered,  I  think  that  so  far  as 
that  question  is  concerned  the  successful  party  may  rest  upon  this 
interlocutory  judgment.     {Allie  v.  Sclimitz^  17  Wis.  169.) 

The  opposing  affidavits  on  the  motion  made  in  the  ejectment 
action  are  in  this  record,  and  it  appears  therefrom  that  Kennedy 
alleges  title  to  the  premises  because  she  is  the  only  legitimate  heir 
of  David  Ilaine,  and  such  is  the  title  she  pleads  in  the  partition 
action.  I  am  of  opinion  that  the  adjudication  of  title  in  the  par- 
tition action  is  res  adjiidicata  as  to  Kennedy.  {Masten  v.  Olcotty 
101  X.  Y.  153,  157;  Jenkins  v.  Faherj,  73  id.  355,  360;  Jordan  v. 
Van  Epps,  85  id.  427 ;  DooUttle  v.  Dan  Mans,  34  III.  457 ;  Fleenor 
V.  DriskiU,  97  Ind.  27 ;  Eardy  v.  Beaty,  84  Tex.  562 ;  Cole  v. 
SaU,  2  Hill,  625,  627 ;   Clapp  v.  Bromagham,  9  Cow.  530,  569 ; 
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Zeaviit  v.  Woloott,  95  N.  Y.  212;  Herm.  lEstop.  [2d  ed.]  303,  307; 
Zahey  v.  KortrigU^  132  N.  Y.  450.) 

The  force  of  tlie  judgment  is  not  affected  by  the  fact  that  it  was 
rendered  in  a  suit  begun  after  another  action,  which  likewise  involved 
this  same  question  of  title.  {Caseheer  v.  Mowry^  55  Penn.  St.  422 ; 
Duffy  V.  LyOe,  5  Watts  [Penn.],  120 ;  2  Black  Judg.  [2d  ed.] 
§  791.)  A  bona  fide  purchaser  at  the  sale  would  be  protected. 
(Code  Civ.  Proc  §  1323.  See,  too,  Murray  v.  Berdell,  98  N.  Y. 
480,485.) 

The  order  should  be  aflBrmed,  with  costs. 

HiRSCHBEBO,  P.  J.,  Bartleft  and  Woodward,  J  J.,  concurred; 
Hooker,  J.,  dissented. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


George  B.  Waters,  Respondent,   v.  The  City  of  New  York, 

Appellant. 

Civil  service  —  reduction  in  the  salary  of  a  bookkeeper  in  the  office  of  the  comptroller 
of  the  former  dty  of  Brooklyn,  transferred  to  a  similar  position  in  the  dty  of 
Greater  New  Yo7'k  —  it  can  be  made  only  after  a  statement  of  the  reasons  therrfor 
and  an  opportunity  to  make  an  explanation. 

Chapter  186  of  the  Laws  of  18»8,  which  amended  the  Civil  Service  Law  of  1888 
by  providing  that  **  if  a  person,  holding  a  position  subject  to  competitive 
examination  in  the  civil  service  of  the  State  or  of  a  city,  shall  be  removed  or 
reduced,  the  reasons  therefor  shall  be  stated  in  writing  and  filed  with  the  head 
of  the  department  or  other  appointing  ofllcer,  and  the  person  so  removed  or 
reduced  shall  have  an  opportunity  to  make  an  explanation/'  applies  to  the  city 
of  New  York. 

Where  a  bookkeeper  in  the  office  of  the  comptroller  of  the  former  city  of  Brook- 
lyn, in  receipt  of  a  salary  of  |2,400  a  year,  was,  pursuant  to  the  provisions  of 
section  1686  of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  878),  trans- 
ferred to  a  similar  position  in  the  office  of  the  comptroller  of  the  city  of  New 
York  at  the  same  salary,  a  reduction,  subsequent  to  the  passage  of  chapter  186 
of  the  act  of  1898,  from  92,400  to  $1,500,  of  the  salary  attached  to  such  posi- 
tion, which  was  in  the  classified  competitive  civil  service,  is  within  the  pur- 
view of  the  act  of  1898,  and  could  not  be  lawfully  effected  without  compliance 
with  the  provisions  of  the  said  section,  notwithstanding  that  such  reduction  in 
salary  was  not  accompanied  by  a  change  in  ^he  name  of  such  position  or  in  the 
duties  attached  thereto. 
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Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  26th  day  of 
February,  1904,  upon  the  decision  of  the  court  rendered  after  a 
trial  before  the  court  without  a  jury  at  the  Kings  County  Trial 
Term. 

James  D.  Bell  and  H.  B.  Greenwood^  Jr.  {John  J.  Delway  with 
them  on  the  brief],  for  the  appellant. 

J?.  Percy  Chittenden  and  F.  Harvey  Fields  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice 
Maddox  at  Special  Term. 

HiBSCHBEBO,  P.  J.,  Bartlett,  Woodward,  Jenks  and  Hooker, 
JJ.,  concurred. 

The  following  is  the  opinion  of  Maddox,  J.,  handed  down  at  the 
Kings  County  Trial  Term  : 

Haddox,  J. : 

Plaintiff,  at  the  time  of  the  consolidation,  held  a  classified  com- 
petitive position,  that  of  bookkeeper,  and  was.  pursuant  to  the  pro- 
visions of  section  1536  of  the  Greater  New  York  charter  (Laws  of 
1897,  chap.  378),  assigned  and  continued  in  the  performance  of-  the 
same  duties  in  the  comptroller's  office  of  the  gi*eater  city.  He  Iiad 
been  lawfully  appointed  in  February,  1895,  by  the  comptroller  of  the 
former  city  of  Brooklyn  as  bookkeeper  in  said  comptroller's  office, 
and  perforce  of  the  section  before  cited,  being  "not  subject  to 
removal  without  cause,"  and  his  position  not  "  vacated  by  reason 
of  the  passage  of "  the  charter,  or  "  abolished  or  reconstructed  " 
thereby,  it  was  his  right  to  be  continued  in  the  servicje  of  the 
greater  city,  in  his  position,  "without  prejudice  or  advantage.'* 
his  salary  had  been  $2,400  a  year,  and  was  so  continued  until  May 
1,  1898,  when  it  was  reduced  to  $1,500  a  year,  which  latter  sum  he 
has  since  received,  though  performing  the  same  duties  and  holding 
the  same  position  as  before  such  reduction.  His  position  was  not 
abolished ;  he  was  not  removed  from  the  service  of  the  city ;  "  the 
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reasons"  for  such  redaction  were  not  "stated  in  writing  and  filed," 
and  lie  had  no  "  opportunity  to  make  an  explanation." 

By  chapter  186  of  the  Laws  of  1898,  passed  March  31,  1898, 
and  taking  effect  immediately,  so  far  as  concerns  the  question 
here  presented,  the  Civil  Service  Law  of  1883  *  was  amended  by 
providing  that  "  if  a  person  holding  a  position  subject  to  competi- 
tive examination  in  the  civil  service  of  the  State  or  of  a  city,  shall 
be  removed  or  reduced,  the  reasons  therefor  shall  be  stated  in  writ- 
ing and  filed  with  the  head  of  the  department  or  other  appointing 
officer,  and  the  person  so  removed  or  reduced  shall  have  an  oppor- 
tunity to  make  an  explanation." 

It  is  now  settled  by  authority  that  this  act  applied  to  the  city  of 
New  York  {People  ex  reL  Leet  v.  Keller^  157  K.  Y.  90 ;  People  ex 
rel.  Fleming  v.  Dalton^  158  id.  175),  and  that  those  at  the  time 
lioiding  classified  competitive  positions  in  municipal  service  were, 
in  the  event  of  a  removal  or  i-eduction,  entitled  to  the  benefits  of 
said  act  of  1898,  and  had  the  right  to  know  the  "reasons  tlierefor," 
and  also  to  "  an  opportunity  to  make  an  explanation."  {People  ex 
Tel.  Terry  v.  Keller^  158  N.  Y.  187 ;  People  ex  rel.  Warschaiter  v. 
Dalto7iy  159  id.  235 ;  People  ex  reL  Strahan  v.  Feitner^  29  Misc. 
Rep.  702.)  This  applied  to  the  plaintiff  and  his  position,  if  the 
reduction  of  the  amount  of  his  salary  is  within  the  contemplation 
of  the  statute,  for  in  his  case  the  salary  was  reduced  on  May  1, 
1898,  a  month  subsequent  to  the  enactment  of  1898. 

The  language  of  the  act  is  "  removed  or  reduced,"  and  we  see 
that  plaintiff  was  not  removed,  nor  was  he  reduced  in  the  character 
or  designation  of  his  position,  for  he  is  still  performing  the  same 
duties  under  the  same  designation,  that  of  bookkeeper. 

The  command  of  the  charter  (§  1536)  was  that  plaintiff  and  all 
similarly  situated  in  the  service  of  the  municipalities  so  consolidated, 
their  positions  not  having  been  vacated  or  abolished,  "shall  con- 
tinue to  hold  their  respective  positions,  without  prejudice  or 
advantage."  It  also  provided  in  the  same  section  for  a  plan  of 
transfer  and  provided  that  "said  plan  shall  also  provide  for  the 
apportionment  between  the  several  public  departments,  bureaus  and 
offices  and  the  assignment  to  service  in  said  public  departments 


*  Laws  of  1883,  chap.  854,  §  18  —[Rep. 
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bureaus  and  offices  respectively,  so  far  as  practicable,  of  all  the  sub- 
ordinates and  employes  in  every  branch  of  the  pnblic  service,  in 
each  of  the  several  municipal  and  public  corporations  hereby  con- 
solidated, in  such  manner  that  each  person  shall  be  assigned,  as 
nearly  as  may  be,  without  prejudice  or  advantage,  to  perform  the 
«arae  service,  *  *  *  and  to  hold  the  same  relative  rank  or 
position  *  *  *  as  he  performed  and  held  at  the  time  said  plan 
of  apportionment  and  assignment  is  determined  upon."  The  same 
section  of  the  charter  also  provided  tliat  "the  persons  named 
therein  shall  be  deemed  to  hold  and  shall  hold  the  respective  posi- 
tions to  which  they  may  be  assigned  ^  *  *  until  removed, 
as  herein  provided,  and  their  assignment  to  service  shall  not  be 
deemed  or  construed  to  be  a  new  appointment  or  reappointment, 
but  shall  be  deemed  to  be  and  shall  be  a  continuation  of  the  appoint- 
ment and  employment  theretofore  held  by  them.     *    *    *." 

Thus,  the  plaintiff  was  to  be  continued  and  was  in  fact  continued 
in  his  position  as  bookkeeper  at  $2,400  a  year ;  such  continuation 
was  to  be  and  thus  was,  until  the  reduction  of  salary,  "without 
prejudice  or  advantage."  The  salary  was  an  incident  to  the  posi- 
tion, and  belonged  to  the  holder  thereof  until  he  was  removed,  in 
the  manner  as  by  the  charter  provided  (§  1536) ;  he  was  entitled  to 
such  salary  until  there  had  been  a  legal  reduction  thereof,  or  until 
he  had  been  legally  reduced  in  position.  To  reduce  the  salary 
would  be  to  his  prejudice,  and  consequently  his  continuation  in 
the  position  at  such  reduction  would  not  be  "  without  prejudice  or 
advantage." 

It  will  be  seen  that  chapter  186  of  the  Laws  of  1898  (amdg.  Laws 
of  1883,  chap.  354,  §  13)  is  not  limited  by  express  language  to  a 
reduction  in  position  or  character  of  employment,  that  is,  from  one 
grade  to  a  lower  one,  but  is  general,  and  applies  to  every  situation 
fairly  to  be  contemplated  within  the  plain  significance  and  ordinary 
meaning  of  the  word  "  reduced ; "  if  a  reduction  in  salary  as  great  as 
thirty-seven  and  one-half  per  cent  is  not  within  the  purview  of  that 
section,  then  plaintiff  is  without  remedy,  for  the  head  of  the  depart- 
ment had  the  power  "  to  fix  and  regulate,  within  the  limits  of  his 
appropriation  and  subject  to  the  restrictions,  if  any,  hereinbefore 
prescribed,  the  salaries  and  compensation  of  said  subordinates, 
appointees  and  employes."    (Charter,  §  1536.)    And  again  we  see 
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by  ^section  1543  of  the  charter  that  ^'  the  number  and  dntiee  of  all 
officers  and  clerks,  employes  and  subordinates  in  every  department, 
except  as  otherwise  herein  specially  provided,  with  their  respective 
salaries,  whether  now  fixed  by  special  law  or  otherwise,  shall  be  such 
as  the  heads  of  the  respective  departments  shall  designate  and 
approve,  bnt  subject  also  to  the  revision  of  the  board  of  estimate 
and  apportionment;  *  *  *•"  No  revision  of  such  reduction 
of  plaintiff's  compensation  by  said  board  is  shown  to  have  been 
had. 

The  plain  purpose  of  the  civil  service  laws,  among  other  things,, 
is  to  protect  the  faithful  and  capable  incumbents  of  classified  com* 
petitive  positions  in  the  public  service  against  prejudicial  action  on 
the  part  of  heads  of  departments  and  their  supervisors  in  public 
office  by  way  of  unlawful  removal  or  reduction  without  an  oppor- 
tunity of  being  heard  or  of  making  an  explanation. 

In  so  far  as  concerns  the  municipal  service  of  the  city  ample  pro- 
vision to  protect,  as  against  removals  without  cause  other  than  for 
the  public  weal  and  in  manner  as  by  law  permitted,  was  incorporated 
in  the  charter  passed  in  1897  (§  1543),  and  to  prevent  the  wrongful 
reduction  of  those  holding  competitive  positions  in  the  State  or 
municipal  civil  service,  chapter  186  of  the  Laws  of  1898  was  enacted. 
That  act  is  of  a  remedial  character,  should  have  a  literal  construc- 
tion, and  being  a  general  act  lipplying  to  all  cities,  must  be  held  to 
have  by  implication  repealed  all  provisions  in  the  charter  inconsistent 
and  in  conflict  therewith.  The  charter  provisions  and  those  of  the 
enactment  in  question  should,  in  so  ftir  as  they  are  not  in  conflict,  be 
read  together. 

The  character  of  a  municipal  office  or  position  must  of  necessity 
depend  upon  the  duties  thereof,  and  the  compensation  in  amount 
should  depend  in  some  degree  upon  the  importance  of  such  office  or 
position  and  the  functions  thereof.  Tlins,  we  find  the  service  classic 
fied,  divided  in  classes  and  grades.  (See  Laws  of  1883.  chap.  354,, 
§  2,  1  2,  subd.  2.) 

It  is  a  matter  of  common  knowledge  that  the  higher  the  grade 
and  the  higher  the  class  of  sucli  service  the  greater  is  the  compen- 
sation, and  to  reduce  the  compensation  would  be  in  effect,  if  not 
nominally,  to  reduce  the  incumbent  to  the  grade  for  which  the 
lesser  compensation  is  fixed  and  paid.    This  can  obtain,  of  course^ 
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only  after  one  has  entered  the  service  and  has  been  appointed  at  a 
fixed  compensation  and  is  performing  the  functions  of  his  employ- 
ment. Consequently,  when  plaintiffs  compensation  as  a  bookkeeper 
for  the  three  previous  years  of  $2,400  a  year  was  reduced  thirty- 
seven  and  one-half  per  cent,  or  to  $1,500  a  year,  was  he  not  thereby 
reduced  from  the  position  he  had  theretofore  held  ?  The  character 
of  his  employment  was  changed,  not  in  duties  it  is  true,  but  it  waa 
in  compensation  $900  a  year,  and  he  was  not  continued  in  the  same 
position  he  had  held  before  consolidation  "without  prejudice  or 
advantage,"  for  the  reduction  in  salary  was  to  his  prejudice,  to  hia 
disadvantage  ;  it  was  to  that  extent  a  change  in  his  position  ;  he  had 
been  "  reduced,"  and  no  "  reasons  therefor  "  were  "  stated  in  writing 
and  filed  with  the  head  of  the  department,"  and  he  had  no  "  oppor- 
tunity to  make  an  explanation." 

An  assignment  to  a  lower  position  in  the  same  service  and  at  a 
lower  rate  of  compensation  is,  without  doubt,  a  removal  from  the 
position  formerly  held  {People  ex  rd.  CaUahan  v.  Boa/rd  of  Educch 
tion,  78  App.  Div.  505  ;  aflEd.,  174  N.  Y.  169),  and  such  position  ia 
thereupon  made  vacant 

It  is  defendant's  contention  that  since  plaintiff  still  continued  to 
perform  the  same  duties  and  had  the  same  position,  that  of  book- 
keeper, he  had  not  been  reduced,  though  his  salary  is  much  lesa 
than  before ;  in  other  words,  because  plaintiff  was  not  reduced  by 
being  placed  nominally  in  a  lower  position  or  grade,  and  at  a  lesser 
compensation,  his  case  is  not  within  the  act  of  1898,  and  that,  there- 
fore, plaintiff  is  not  entitled  to  the  benefit  thereof.  But,  if  he  had 
been  assigned  to  a  lower  position  at  a  less  salary,  that  would  have 
been,  as  we  have  seen,  a  removal  and  not  a  reduction. 

The  cases  of  People  ex  reL  Lodholz  v.  Knox  (58  App.  Div.  541) 
and  Powell  v.  City  of  New  Yoi^h  (65  id.  421),  cited  by  defendant's 
counsel,  have  no  application  to  this  question ;  they  in  effect  hold  that 
the  civil  service  commissioners,  under  the  Civil  Service  Law,  have  | 

to  do  with  the  prescribing  of  rules  for  the  classification  of  positions  | 

with  regard  to  the  duties  thereof,  and  are  not  to  consider  the  com-  i 

pensation  fixed  or  to  be  fixed.  i 

My   conclusion,   therefore,   is  that  any   reduction   of  salary  or  I 

change  in  position  not  amounting  to  a  removal,  of  any  person  in  the 
classified  competitive  civil  service  of  the  city  of  New  York  at  the 
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time  of  the  attempted  reduction  of  plaintiffs  salary,  was  within 
the  purview  of  the  act  of  1898  (Chap.  186,  amdg.  Laws  of  1883, 
<;hap.  354,  §  13),  and  that  in  making  any  such  reduction,  compliance 
with  the  provisions  of  said  statute  was  a  prerequisite  to  the  validity 
of  such  action. 

Judgment  for  plaintiiBE,  with  costs. 


August  Dinger  and  Josephine  Dinger,  Respondents,  v.  The  Cmr 
OF  New  York,  Appellant. 

Frederick   Dinger,    Respondent,   v.   The  City  of   New  York, 

Appellant. 

Eminent  domain  —  dnveii  toeUs  used  to  provide  a  city  water  supply  —  lowering  of  the 
level  of  $ubterra?iean  water  appurtenant  to  ad^jacent  farms — measure  of  damages. 

In  actions  brought  against  the  city  of  New  York  to  recover  damages  for  injury 
done  to  farm  land  owned  by  private  individuals,  in  consequence  of  the  lowering 
of  the  level  of  the  subterranean  waters  appurtenant  to  such  land,  incident  to  the 
operation  of  driven  wells  maintained  by  the  city  us  a  part  of  its  water  supply 
system,  the  following  rules  are  applicable: 

First.  Loss  of  profits,  as  such,  cannot  be  recovered  as  damages. 

.Second.  A  plaintiff  is  not  to  be  deprived  of  damages  sustained,  because  direct 
proof  of  the  rental  value  of  the  property  affected,  before  and  after  the.  trespass, 
is  not  given. 

Third.  A  plaintiff  is  entitled  to  damages  for  the  diminution  of  the  productive 
value  of  the  property  occasioned  by  the  trespass,  and  upon  evidence  showing 
the  nature,  character  and  extent  of  the  business  of  cultivating  the  property 
interrupted  or  diminished  by  the  trespass,  plaintiff  is  entitled  to  have  an  assess- 
ment  of  damages  even  if  upon  the  evidence  it  is  very  difficult  to  reach  a  satis- 
factory result. 

Appeal  in  each  of  the  above-entitled  actions  by  the  defendant. 
The  City  of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  tire  plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county 
of  Queens  on  the  29th  day  of  December,  1903,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  Queens  County  Special  Term. 

These  actions  were  brought  to  recover  damages  for  injury  to  the 
plaintiffs'  land  caused  by  a  reduction  of  the  water  level  of  the  land 
through  the  operation  of  driven  wells  at  defendant's  pumping 
station  at  Spring  Creek. 
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James  D.  Bell  [John  J.  Delany  with  him  on  the  brief],  for  the 
appellant. 

Charles  Colerrum  Miller ^  for  the  respondents. 

In  each  action  judgment  affirmed,  with  costs,  on  opinion  of  Mr. 
Justice  WiLMOT  M.  SMrrn  at  Special  Term. 

HiBsoHBERG,  P.  J.,  Bartlett,  Woodward,  Jenks  and  Hooker, 
JJ.,  concurred. 

The  following  is  the  opinion  of  Smith,  J.,  handed  down  at 
Special  Term : 

SMFfH,  J. : 

In  the  case  of  Reisert  v.  City  of  New  TorTc  (174  N.  Y.  196) 
the  Court  of  Appeals  undertakes  to  lay  down  a  proper  and  work- 
able rule  of  damages  for  the  guidance  of  the  trial  courts  in  these 
cas^.  From  a  careful  examination  of  the  opinions  written  in  that 
case  I  deduce  the  following  result : 

FirsL  That  loss  of  profits,,  as  such,  cannot  be  recovered  as 
damages. 

SecoTid.  A  plaintiff  is  not  to  be  deprived  of  damages  sustained 
because  direct  proof  of  the  rental  value  of  the  property  affected 
before  and  after  the  trespass  is  not  given. 

Third,  A  plaintiff  is  entitled  to  •  damages  for  the  diminution  of 
the  productive  value  of  the  property  occasioned  by  the  trespass,  and 
upon  evidence  showing  the  nature,  character  and  extent  of  the  busi- 
ness of  cultivating  the  property  interrupted  or  diminished  by  the 
trespass,  plaintiff  is  entitled  to  have  an  assessment  of  damages  even 
if  upon  the  evidence  it  is  very  difficult  to  reach  a  satisfactory  result. 

In  these  cases  the  property  in  question  is  located  but  a  short  dis- 
tance from  the  Spring  Creek  pumping  station,  and  it  is  not  dis- 
puted that  the  water  level  on  the  land  has  for  many  years  been  very 
greatly  and  almost  continuously  lowered.  In  my  opinion  the  evi- 
dence shows  that  the  productive  capacity  and  value  of  the  land  has 
been  substantially  diminished  by  the  lowering  of  the  water  level. 
Without  discussing  the  value  of  the  theories  advanced  by  the 
scientific  agricultural  witnesses  upon  the  trial  I  find  the  fact  to  be 
ftat  the  soil  had  become  adapted  and  habituated  to  its  peculiar 
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environment,  and  when  the  conditions  were  radically  changed  the 
effect  was  to  lower  its  vitality  and  to  diminish  its  ability  to  respond 
to  cultivation  for  crops  to  which  under  natural  conditions  it  was 
most  favorably  adapted.  I  heartily  concur  with  the  intimation  of 
the  Court  of  Appeals  that  in  these  cases  the  efiEort  to  determine  the 
amount  of  damages  to  be  awarded  is  ofttimes  a  mere  approximation^ 
bjat  I  have  made  the  best  estimate  I  can  from  all  the  evidence 
offered,  based  upon  the  principles  laid  down  by  the  Court  of  Appeals 
in  the  Beisert  case,  and  I  decide  that  the  plaintiff  August  Dinger 
has  suffered  for  the  past  twelve  years  damages  in  the  sum  of  $6,000^ 
and  the  plaintiff  Frederick  Dinger  has  suffered  for  the  past  twelve 
years  damages  in  the  sum  of  $2,500,  and  that  the  plaintiff  in  each 
case  is  entitled  to  judgment  for  the  injunctive  relief  demanded  in 
his  complaint  as  well  as  for  the  sums  of  money  mentioned  for  dam- 
ages sustained  and  judgment  is  directed  accordingly,  with  costs  in 
each  case. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Edison  Light 

I 

AND  Power  Installation  Company,  Relator,  v.  Otto  KEusBTy 

Comptroller  of  the  State  of  New  York,  Respondent.  I 


Ideetue  andfrancJiise  tax  —  a  foreign  corporation  toJioie  entire  aseets  are  inweted  in 
the  ttockofa  New  York  corporation  and  whose  entire  income  is  derived  therefrom 
is  not  subject  thereto, 

A  foreign  corporation,  whose  entire  assets  are  invested  in  the  stock  of  a  corpora- 
tion organized  under  the  laws  of  the  State  of  New  York  and  doing  business  in 
the  State  of  New  York,  and  whose  sole  income  is  derived  from  the  dividends 
which  it  receives  upon  the  stock  of  the  New  York  corporation  held  by  it,  is 
not  engaged  in  doing  business  in  the  State  of  New  York  and  is,  therefore,  not 
subject  to  a  license  tax  under  section  181  of  the  Tax  Law,  or  to  a  franchise 
tax  under  section  182  of  the  Tax  Law. 

Cektiorari  issued  ont  of  the  Supreme  Court  and  attested  on  the 
28th  day  of  May,  1904,  directed  to  Otto  Kelsey,  as  Comptroller  of 
the  State  of  New  York,  commanding  him  to  certify  and  return  to 
the  office  of  the  clerk  of  the  county  of  Albany  all  and  singular  his 
proceedings  had  in  assessing  a  license  and  franchise  tax  against  the 
relator  for  the  year  1903. 

The  relator  is  a  foreign  corporation,  organized  under  the  laws  of 
the  State  of  New  Jersey.  By  the  record  it  appears  that  it  has  an 
authorized  capital  stock  of  $3,000,000.  Of  this  $1,216,400  is  paid 
op.  All  of  this  stock  is  invested  in  the  stock  of  the  Empire  City 
Subway  Company,  a  domestic  corporation  organized  and  doing  busi- 
ness within  the  State  of  New  York.    The  Comptroller  has  stated  a 
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license  tax  of  $920.60  under  section  181  of  the  Tax  Law  (Laws  of 
1896,  chap.  908,  as  amd.  by  Laws  of  1901,  chap.  558),  and  a  fran- 
chise tax  of  $2,098.29  nnder  section  182  of  the  Tax  Law  (as  amd. 
supra)  for  the  year  ending  October  31,  1903.  Upon  application 
'for  a  resettlement  and  reheai'ing  the  Comptroller  declined  to  modify 
the  statement  of  tax.  To  review  this  determination  this  writ  of 
certiorari  has  been  issued. 

Samuel  A.  Beardsley  and  Henry  J.  Ilemmens^  for  the  relator. 

John  CunneeUy  Attorney-General^  William  IL  Wood^  Deputy 
Attorney- General^  for  the  respondent. 

Smith,  J. : 

In  People  v.  American  Bell  Telephone  Co^npany  (117  N.  Y.  242) 
the  court  held  that  a  Massachusetts  corporation  with  capital  invested  in 
stocks  in  a  domestic  corporation  was  in  no  sense  doing  business  within 
this  State,  and,  therefore,  could  not  be  taxed  under  the  laws  of  the 
State.  In  People  ex  reL  Edison  E.  L.  Co.  v.  CampheU  (138  N.  Y. 
543)  the  question  arose  as  to  the  right  to  tax  the  stock  of  a  domes- 
tic corporation  which  was  invested  in  the  stocks  of  other  corpora- 
tions organized  in  the  State.  Eabl,  J.,  writing  for  the  court,  says : 
'*The  case  of  People  w.  American  BeU  Telephone  Gompa7iy  {\\T 
N.  Y.  241)  is  not  an  authority  for  the  comptroller  in  this  case.  In  that 
case  the  defendant,  a  foreign  corporation,  held  stocks  in  various  com- 
panies in  this  State,  and  it  was  held  that  it  could  not  be  taxed  nnder 
the  act  of  1880,*  on  account  of  the  investment  of  a  portion  of  its  capi- 
tal in  such  companies,  for  the  reason  that  it  was  not  doing  business 
in  this  State.  Before  a  foreign  corporation  can  be  taxed'  under  that 
act  in  this  State  it  must  not  only  employ  a  portion  of  its  capital  in 
this  State,  but  it  must  also  be  engaged  in  biisiness  here.  {People 
exrel.  American  Cant racthig  and  Dredging  Co,  v.  Wemple^  svj?ra.i) 
As  to  a  domestic  corporation,  it  is  sufficient  to  subject  it  to  taxation 
under  the  act  that  its  capital  was  employed  within  the  State,  and 
it  is  employed  where  it  is  kept  and  used  for  the  purposes  of  the 
corporation." 

We  are  referred  to  no  case  within  the  State  which  in  any  way 
questions  the  rule  of  law  laid  down  in  the  cases  cited.     All  the 

*  Laws  of  1880,  chap.  542,  as  amd.—  [Ref.        f  129  N.  T.  558.—  [Rep. 
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assets  of  relator  are  invested  in  the  stock  of  a  domestic  corporation^ 
the  Empire  City  Subway  Company,  and  the  sole  income  of  the 
relator  is  the  dividend  that  it  receives  upon  that  stock.  I  am  unable 
to  distinguish  this  case  from  the  rule  laid  down  in  the  cases  cited. 
The  Attorney-General,  in  support  of  the  Comptroller's  decision^ 
simply  refers  to  the  case  of  People  ex  rel.  Cormaercial  Cable  Co,  v. 
Morgan  (178  N.  Y.  433).  That  case,  however,  was  a  case  of  a  domes  • 
tic  corporation,  and  comes  directly  within  the  rule  stated  in  People 
ex  rel.  Edison  E.  L.  Co.  v.  Camphellj  cited  above.  It  does  not  in 
any  way  impair  the  rule  as  laid  down  in  the  case  of  People  v. 
American  BeU  Telephone  Company  {supra).  It  appeared  in  the  evi- 
dence that  the  stock  of  the  relator  company  was  owned  by  the  New 
York  Edison  Company,  a  New  York  corporation.  This  may  be  a 
material  fact  in  the  assessment  of  the  franchise  of  the  New  York 
Edison  Company,  but  such  ownership  of  relator's  stock  cannot  alter 
the  rule  of  law  applicable  to  foreign  corporations  owning  stock  in  a. 
corporation  organized  under  the  laws  of  the  State. 

All  concurred. 

Determination  of  the  Comptroller  reversed,  with  fifty  dollars 
costs  and  disbursements. 


EifMA  F.  CiTYLEB,  as  Administratrix,  etc.,  of  Qkobge  N.  Cutler,. 
Deceased,  Respondent,  v,  Matthew  J.  Wallace  and  Henry  S. 
MoCall,  as  Executore,  etc.,  of  George  Cutler,  Deceased, 
Appellants. 

Insurance  policy  —  amgnment  of,  by  a  son  to  his  father,  and  the  filing  of  a  duplicate 
with  the  company — proof  as  evidence  of  its  otonersliip  that  tlie  son  had  the  policy 
at  the  time  of  the  death  of  the  fatlier  and  that  tlie  executor  of  the  father  Jmd  not 
induded  it  in  the  inventory  of  tlie  fatli^s  estate. 

In  an  action  brought  to  determine  the  respective  rights  of  the  administratrix  of 
George  N.  Cuyler  and  of  the  executors  of  George  Cuyler  to  a  policy  of  life 
insurance  issued  on  the  life  of  George  N.  Cuyler  and  payable  to  his  legal 
representati7es,  it  appeared  that  on  August  8, 1887,  George  N.  Cuyler  assigned 
and  delivered  said  policy  to  his  father,  George  Cuyler;  that  in  1891  a  duplicate 
of  said  assignment  was  filed  with  the  insurance  company  which  issued  the 
policy;  that  George  Cuyler  died  November  7, 1893,  and  that  his  executors  filed 
an  inventory  of  his  estate  and  did  not  include  therein  the  policy  of  Insurance; 
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that  after  the  assignment  of  the  policy  of  insurance  and  the  filing  of  the  dupli- 
cate thereof  with  the  insurance  company  and  previous  to  the  death  of  Qeorge 
Cnyler,  George  N.  Cuyler  was  in  possession  of  the  policy  of  insurance  and 
continued  in  the  possession  thereof  up  to  the  time  of  his  death,  claiming  to  be 
the  owner  thereof. 

Held,  that  the  failure  of  the  executors  of  Gteorge  Cuyler  to  include  the  policy 
among  the  assets  of  their  testator  was  evidence  of  the  fact  that  the  assignment 
of  the  policy  was  not  found  among  such  assets; 

That  it  having  been  shown  that  the  policy  was  once  owned  by  George  Cuyfer, 
there  was  a  legal  presumption  of  the  continuance  of  such  ownership  until 
some  evidence  was  offered  of  its  retransfer  to  George  N.  Cuyler; 

That  the  possession  of  the  policy  itself  by  George  N.  Cuyler,  subsequent  to  the 
assignment  to  George  Cuyler  and  before  the  latter's  death,  was  not  of  itself 
sufficient  to  rebut  the  presumption  of  the  continued  ownership  of  the  policy 
by  George  Cuyler; 

That  when,  however,  in  addition  to  such  possession  by  George  N.  Cuyler  it  was 
shown  that  the  executors  of  George  Cuyler  failed  to  find  the  assignment 
among  their  testator's  papers,  a  legal  inference  arose  that  the  assignment  had 
been  destroyed  and  the  policy  retransferred  by  George  Cuyler  to  George  N. 
Cuyler; 

That  the  trial  court  was,  therefore,  justified  in  finding  that  the  administratrix  of 
George  N.  Cuyler  was  entitled  to  the  proceeds  of  the  policy. 

Appeal  by  the  defendants,  Mattliew  J.  Wallace  and  another, 
fks  executors,  etc.,  of  Gleorge  Cuyler,  deceased,, from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Albany  on  the  11th  day  of  July,  1904, 
upon  the  decision  of  the  court  rendered  after  a  trial  before  the  court 
without  a  jury  at  the  Albany  Trial  Term. 

The  facts  in  this  case  were  stipulated,  and  are  as  follows : 

"  Ist.  That  on  or  about  May  7th,  1867,  The  Connecticut  Mutual 
Life  Insurance  Company  issued  and  delivered  to  George  N.  Cuyler 
its  policy  of  insurance  on  the  life  of  George  N.  Cuyler,  in  and  by 
which  policy  and  contract  of  insurance  the  said  company  did  insure 
the  life  of  said  George  N.  Cuyler  in  the  sum  of  twenty-five  hundred 
dollars,  and  did  promise  and  agree  to  pay  the  said  sum  of  twenty- 
live  hundred  dollars  to  the  legal  representatives  of  the  said  George 
iJ.  Cuyler  within  ninety  days  after  satisfactory  proofs  of  the  death 
of  said  George  N.  Cuyler  had  been  furnished  to  said  company. 

"2nd.  That  said  policy  of  insurance  became  and  was  a  fully 
paid-up  policy  of  insurance  long  before  the  death  of  said  George 
N.  Cuyler. 
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"3rd.  Oil  or  about  August  3,  1887,  George  N.  Cuyler  assigned 
and  delivered  said  policy  of  insurance  to  bis  fatber,  George  Cuyler, 
and  a  duplicate  of  said  assignment  was  tbereafter  and  on  or  about 
February  18,  1891,  duly  filed  in  tbe  office  of  Tbe  Connecticut 
Mutual  Life  Insurance  Company. 

"4tb.  George  Cuyler  died  on  or  about  November  7,  1893,  at  tbe 
City  of  Albany,  leaving  a  last  will  and  testament,  wbicli  was  duly 
admitted  to  prol)ate  by  tbe  Surrogate  of  Albany  County  on  the 
11th  day  of  July,  1894,  and  tbe  defendants  Matthew  J.  Wallace 
and  Henry  S.  McCall  were  duly  appointed  as  executors  of  said  last 
will  and  testament  and  duly  qualified  as  such,  and  ever  since  tliat 
time  have  been  and  now  are  acting  as  such. 

"5th.  After  tbe  assignment  of  said  policy  of  insurance  and  tbe 
filing  of  a  duplicate  thereof  with  the  insurance  company,  and  previous 
to  the  death  of  George  Cuyler,  plaintiffs  intestate,  George  N.  Cuyler, 
was  in  possession  of  said  policy  of  insurance,  and  continued  in  pos- 
session thereof  up  to  the  time  of  his  death,  claiming  to  be  the 
owner  thereof,  and  the  defendants  Henry  S.  McCall  and  Matthew 
J.  Wallace,  as  executors  of  George  Cuyler,  deceased,  never  had  pos* 
session  of  said  policy  of  insumnce. 

"6th.  The  defendants,  as  executors  of  said  George  Cuyler, 
deceased,  filed  an  inventory  of  said  estate  in  the  office  of  the  Surro- 
gate of  Albany  County,  on  or  about  tbe  11th  day  of  October,  1894, 
but  no  claim  is  therein  made  to  the  policy  of  insurance  in  question. 

"  7th.  The  defendants,  as  such  executors,  rendered  a  final  account 
of  their  proceedings  in  the  year  1895,  but  no  claim  is  made  in  the  said 
final  account  of  their  proceedings  to  the  policy  of  insurance  in  question. 

"  8th.  Objections  were  filed  to  tbe  account  of  the  defendants  as 
executors  in  that  proceeding  by  and  on  behalf  of  Charles  M.  Cuyler 
and  Ida  P.  Cuyler,  children  and  next  of  kin  of  their  testator,  one 
being  that  the  said  executors  had.  failed  to  account  or  charge  them- 
selves with  the  said  policy  of  insurance,  and  claiming  that  it 
belonged  to  the  estate  of  George  Cuyler. 

"9th.  Upon  that  objection  testimony  was  taken  before  the  Sur- 
rogate of  Albany  County.  George  N.  Cuyler  was  subpcenaed  and 
sworn  as  a  witness ;  was  required  to  and  did  produce  said  policy  of 
insurance,  and  did  then  and  there  testify  that  he  was  the  owner  of 
and  in  possession  of  said  policy  of  insurance. 
Afp.  Div  -Vol.  CI.        14 
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"  10th.  That  thereafter  and  on  or  about  February  18th,  1896,  a 
decree  was  made  by  the  Surrogate  of  Albany  County  in  the  said 
final  judicial  settlement  of  the  accounts  of  tlie  defendants  as  execu- 
tors of  the  last  will  and  testament  of  George  Cuyler,  deceased,  and 
duly  filed  in  said  Surrogate's  office  on  that  day,  in  and  by  which  it 
was  provided,  among  other  things,  that  the  defendants  herein  retain 
the  sum  of  $500  for  the  expenses  of  prosecuting  an  action  against 
George  N.  Cuyler  for  the  recovery  of  said  policy  of  insurance. 

"11th.  That  said  George  N.  Cuyler  died  intestate  on  the  22ncl 
day  of  August,  1903,  at  the  city  of  Albany,  where  he  was  born 
and  always  resided. 

"12th.  That  the  plaintiff  herein  was  duly  appointed  as  Uie 
administratrix  of  his  estate  by  the  Surrogate  of  Albany  County, 
on  or  about  September  15th,  1903,  and  that  she  duly  qualified, 
and  ever  since  that  time  has  \yeen  and  now  is  acting  as  such 
administratrix. 

"  13th.  That  the  said  defendants  never  attempted  by  action,  or 
any  other  proceeding,  to  recover  said  policy  of  insurance  from 
George  N.  Cuyler  in  his  lifetime,  or  since  his  death,  except  that 
said  defendants  did  make  a  claim  to  the  moneys  due  on  said  policy 
of  insurance  from  said  Connecticut  Mutual  Life  Insurance  Company 
after  the  death  of  said  George  N.  Cuyler. 

"  14th.  That  George  N.  Cuyler  resided  with  his  wife,  the  plaiu- 
tiff  iierein,  for  many  yeai*s  prior  to  the  death  of  George  Cuyler, 
at  131  Chestnut  Street,  in  the  city  of  Albany,  N.  Y.,  and  that 
said  George  Cuyler  resided  on  Clinton  Avenue  in  said  city  of 
Albany. 

"15th.  Annexed  hereto  is  a  copy  of  the  will  of  said  George 

Cuyler. 

"  Dated  42>^riZ  23,  1904. 

"MARKCOHN, 

^^ Attorney  /or  Plaintiff. 

"ZEB  A.  DYER, 

'^Attorney /or  Defendant*, 

"  I,  George  Cuyler,  of  Albany,  being  of  sound  mind  and  memory, 
make,  publish  and  declare  my  last  will  and  testament  as  follows : 

^^  First.  I  direct  that  all  my  just  debts  and  funeral  expenses  be 
paid. 
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"  Second.  I  direct  that  my  funeral  be  conducted  in  a  quiet  and 
unostentatious  manner,  my  body  interred  in  my  lot  in  the  Rural 
Cemetery,  the  date  of  my  death  cut  on  the  monument  there  erected, 
and  such  sum  be  given  by  the  executors  to  tlie  trustees  of  said  ceme- 
tery as  will  secure  perpetual  care  to  said  cemetery  lot. 

"  Third.  I  give  and  make  the  bequests  or  legacies  following,  that 
is  to  say  : 

"  To  my  grandson,  George  W.  Cuyler,  $1,000.00. 

"  To  my  niece,  Carrie  Vanderlip,  $3,000.00. 

"  To  my  niece,  Adeline  Wilbur,  of  Albany,  $2,000.00. 

"  To  my  niece,  Eliza  M.  Geary,  $300.00,  and  to  her  five  children 
each  a  like  sum  of  $300.00. 

"  To  my  brother-in-law,  James  Stryker,  of  New  Brunswick,  N.  J., 
$500.00. 

"  To  my  servant  girl,  Mary  Martin,  $50.00. 

"  To  my  friends,  Jacob  C.  Cuyler  and  Chauncey  B.  Wicks,  each 
the  sum  of  $50.00. 

"  To  Matthew  J.  Wallace  and  liis  brother,  Robert,  each  the  sum 
of  $100.00. 

"To  Henry  S.  Foster,  $200.00. 

^^  Fourth,  I  give  to  my  son,  George  N.,  all  my  books  and  papers 
and  wearing  apparel ;  to  my  son,  Frank  E.  Cuyler,  my  New  York 
Central  and  Hudson  River  Rail  Co.  stock,  of  the  par  value  of 
$5,000.00 ;  to  my  daughter,  Ida  P.  Cuyler,  my  household  furniture 
and  the  personal  property  and  money  which  came  or  comes  to  me 
through  the  death  of  my  daughter  Minnie;  to  my  friend,  Thomas 
O'Hagan,  my  gold-headed  cane,  his  gift  to  me.  I  also  give  to  my 
son,  Frank  E.,  my  gold  watch,  and  to  Emma  Cuyler,  the  wife  of  my 
son  George,  $1,000.00. 

"  Fifth,  I  give,  devise  and  bequeath  my  house  and  premises  known 
as  No.  13  Clinton  Avenue,  Albany,  and  my  stock  or  scrip  in  the 
Western  Union  Telegraph  Company  unto  my  executors,  hereinafter 
named,  and  the  survivor  of  them  in  trust,  nevertheless  to  take  pos- 
session of  said  premises  and  stock,  receive  the  income,  rents,  issues 
and  profits  thereof,  lease  the  said  real  estate,  and  from  and  out  of 
the  rents  and  income  thereof  keep  the  same  in  repair,  pay  all  taxes 
and  assessments  thereon,  keep  the  buildings  insured  to  amount  of 
at  least  $6,000.00,  during  the  joint  lifetime  of  my  son,  George  N. 
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Cnyler,  and  my  daughter,  Ida  P.  Cnyler,  and  in  case  the  said  George 
X.  survives  the  said  Ida  P.,  during  the  lifetime  of  the  said  George 
N.  Cnyler,  and  after  paying  said  taxes,  assessments,  insurance  and 
repairs,  to  pay  over  the  balance  of  said  rents,  issues  and  profits  to 
said  George  N.  and  Ida  P.  in  equal  proportions,  share  and  share 
^like,  during  their  joint  lives,  and  in  the  event  of  the  death  of  said 
Ida  P.  before  that  of  said  George  N.  then  from  and  after  the  death 
of  said  Ida  the  whole  net  income  of  said  estate  to  be  paid  over  to  said 
George  N.  during  his  lifetime.  Payment  of  net  income  aforesaid 
to  be  made  at  least  as  often  as  half  yearly.  Tiie  income  or  divi- 
dends of  said  telegraph  slock  is  to  be  paid  over  to  said  George  N. 
and  Ida  P.  in  the  same  manner  as  above  directed  in  regard  to  tlie 
rents  and  profits  of  No.  13  Clinton  Avenue,  that  is,  equally,  during 
the  time  both  live,  and  if  Ida  P.  dies  before  said  George  then  the 
whole  income  or  dividends  on  said  stock  is  to  be  paid  over  to  said 
George  during  his  lifetime. 

**  Lastly,  I  nominate  and  appoint  Matthew  J.  Wallace  and  Henry 
S.  McCall,  attorney,  of  Albany,  executoi-s  of  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills  by  me  made. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
twelfth  day  of  August,  A.  D.,  1«93. 

"  GEORGE  CU  YLER.     [l.  s.]  " 

After  the  death  of  George  N.  Cuyler  his  administratrix  brought 
an  action  against  the  Connecticut  Mutual  Life  Insurance  Company, 
upon  the  policy.  Upon  motion  of  the  defendant  in  that  action  the 
executors  of  the  last  will  and  testament  of  George  Cuyler,  deceased, 
were  impleaded.  Upon  the  facts  as  thus  stipulated  the  trial  judge 
had  held  as  conclusion  of  law  that  George  N.  Cuyler  was,  at  the 
time  of  his  death,  the  owner  and  holder  of  said  policy  of  life  insur- 
ance in  the  Connecticut  Mutual  Life  Insurance  Company,  and  that 
the  plaintiflf,  as  his  administratrix,  was  entitled  to  the  moneys  due 
thereupon.  To  that  decision  exceptions  were  duly  filed  by  the 
executors  of  George  Cuyler.  Judgment  was  entered  upon  the 
decision,  and  from  that  judgment  this  appeal  is  taken. 

Petey*  A.  Delaney^  for  the  appellants. 

Mark  Cohn^  for  the  respondent. 
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Smith,  J. : 

The  trial  judge  properly  held  that  the  administratrix  of  George 
N.  Cuyler  was  entitled  to  the  moneys  due  upon  the  policy.  The 
faihire  of  the  executors  of  George  Cuyler  to  include  the  policy 
among  the  assets  of  their  testator  is  evidence  of  the  fact  that  the 
assignment  of  the  policy  was  not  found  among  such  assets.  Under 
the  stipulation  it  appears  that  that  assignment  was  executed  in  dupH- 
cate,  oneof  the  copies-having  been  tiled  with  the  insurance  company. 
The  other  copy  was  delivered  to  George  Cuyler.  The  policy  having 
been  once  shown  to  be  legally  owned  by  George  Cuyler  there  is  a 
legal  presumption  of  the  continuance  of  ownei-ship  until  some  evi- 
dence beofiEered  of  its  retransfer to  George  N.  Cuyler.  The  posses- 
sion of  the  policy  itself  by  George  K.  Cuyler  before  the  death  of 
his  father  is  not,  in  my  judgment,  alone  sufficient  to  rebut  the  pre- 
sumption of  continuance  of  ownership  of  the  policy  by  his  father. 
When  in  addition  to  that  possession,  however,  is  shown  the  failure 
of  the  executora  of  George  Cuyler  to  find  among  his  papers  the 
assignment  which  was  once  delivered  to  him,  a  legal  inference  would 
fairly  seem  to  follow  that  that  assignment  liad  been  desti'oyed  and 
the  policy  retransferred  by  the  father  to  the  son.  This  is  sufficient 
in  my  judgment  to  establisli  Kprivut  facie  case  of  ownership  in  the 
son,  and  in  the  absence  of  other  evidence  is  sufficient  to  sustain  the 
oonclusion  of  the  trial  justice. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


Mary    M.    Ferguson,    Respondent,    v,    Henry    W.    Buokell, 

Appellant. 

Measure  of  danutgeM  —  tofiere  merchantable  trees  are  wrongfully  cut  near  a  public 
highvoay  it  ordinarily  is  their  value — wliere  tlie  land  lias  amluefar  use  as  a 
sumtner  Jiome  the  rule  is  different —  competency  to  testify  as  an  expert  in  tlie  latter 
ease. 

Ln  an  action  brought  by  an  owner  of  forest  land  to  recover  damages  caused 
thereto  by  the  cutting  of  merchantable  timber  thereon,  the  measure  of  dam- 
ages is  ordinarily  the  market  value  of  the  timber  cut. 
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The  value  of  such  forest  land  for  use  as  a  summer  home  may,  by  the  cutting  of 

shade  trees  along  a  public  highway  affording  access  thereto,  be  impaired 

beyond  the  market  value  of  the  timber  cut. 
Until,  however,  the  existence  of  a  market  value  for  summer  homes  in  the  vicinity 

is  shown,  evidence  of  injury  through  the  destruction  of  shade  trees  is  at  least 

of  doubtful  competency. 
A  person,  whose  knowledge  of  the  value  of  land  in  the  vicinity  is  confined  to  the 

premises  in  question  and  one  other  parcel,  is  not  qualified  to  testify  as  an  expert 

to  the  difference  in  the  value  of  the  land  in  question  with  and  without  the 

shade. 

Appeal  by  the  defendant,  Henry  W.  Btickell,  from  a  judgment 
of  the  Supreme  Conrt  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Washhigton  on  the  9th  day  of  June, 
1904,  upon  the  report  of  a  referee. 

The^laintifiE  is  the  owner  of  160  acres  of  land  upon  the  shore  of 
Lake  George.  Through  this  land  runs  a  highway  which  divides 
the  farm  about  evenly.  Upon  the  west  of  tlie  highwa}'  about  fif- 
teen acres  of  land  is  cleared,  running  down  to  tlie  lake  front  u]X)n 
which  were  three  houses.  Upon  the  east  of  the  highway  were  eighty 
acres  entirely  covered  with  timber.  The  claim  of  the  plaintifif  is 
that  the  defendant  wrongfully  cut  timber  upon  this  lot  east  of  the 
highway,  and  so  near  the  roadway  as  to  take  away  the  shade  from 
the  roadway,  thereby  diminishing  the  value  of  her  premises.  This 
claim  the  referee  has  sustained  and  lias  found  that  the  p1ainti£Ps 
premises  have  been  injured  to  the  amount  of  $200,  which  sum  has 
been  trebled  under  authority  of  section  1668  of  the  Code  of  Civil 
Pi'ocedure,  giving  the  plaintiff  a  judgment  for  $600  damages  besides 
costs.  From  this  judgment,  under  the  report  of  the  referee,  the 
defendant  has  appealed.. 

William  Sea?*8,  for  the  appellant. 

J.  Sanford  Potter^  for  the  respondent. 

Smith,  J. : 

The  only  witness  sworn  by  the  plaintiff  as  to  damage  was  the  hus- 
band of  the  plaintiff.  Upon  an  objection  as  to  his  competency  to 
give  evidence  upon  that  subject,  he  was  allowed  to  swear  that  the 
value  of  the  premises  had  been  diminished  in  the  amount  of  $2,500. 
In  swearing  to  his  qualifications  to  testify  to  value  he  says :  "  I  have 
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been  acquainted  with  the  value  of  real  estate  *  *  *  only  since  I 
went  there  and  bought  this  property.  My  acquaintance  began  when 
I  commenced  negotiations  foV  this  property.  I  am  acquainted  with 
the  value  of  real  estate  in  tliat  vicinity.  The  holding  price  of  Knowl- 
ton's  property  is  $10,000..  I  cannot  say  that  I  know  the  value  of 
similar  property  in  that  vicinity  along  the  lake  shore  beyond  Knowl- 
ton's  property  and  mine.  Q.  State  wliat,  in  your  opinion,  the  market 
value  of  your  property  was  with  these  trees  in  there  as  they  were  in 
1901,  and  also  without  the  trees  as  it  was  in  1902  ?  [Objected  to  as 
incompetent,  the  witness  not  qualified,  not  shown  that  he  knows  the 
values,  and  as  speculative.  Overruled.  Exception.]  A.  With  the 
trees  as  it  was,  I  should  say  it  was  worth  $10,000,  and  without  the 
trees  not  over  $7,500."  The  objection  taken  to  the  evidence  of 
value  given  by  plaintiflPs  husband  should  have  been  sustained. 
There  is  nothing  in  the  evidence  to  show  that  this  place  has  a  mar- 
ket value  as  a  summer  residence.  Ordinarily,  the  measure  of  dam- 
age to  forest  land  by  the  cutting  of  merchantable  timber  is  the 
market  value  of  the  timber  cut.  Where  there  is  a  market  for  sum- 
mer homes  the  market  value  of  such  a  home  may  be  impaired 
beyond  the  market  value  of  the  timber  cut  by  the  impairment  of 
a  shaded  approach  through  the  cutting  of  shade  trees.  Until  such 
a  market  is  shown,  evidence  of  injury  through  destruction  of  shade 
along  a  public  road  is  at  least  of  doubtful  competency.  If  such 
evidence  be  competent,  the  plaintiflE  was  not  shown  competent  to 
give  it.  His  only  qualification  was  the  knowledge  of  the  value  of 
his  wife's  place  and  one  other.  This  knowledge  comes  far  short  of 
qualifying  him  to  swear  to  the  difference  in  the  value  of  her  place 
with  and  without  the  shade.  This  evidence  has  been  largely  disre- 
garded by  the  referee,  who  found  the  damage  at  $200  instead  of 
$2,500,  as  sworn  to  by  the  witness.  But  this  is  the  only  evidence 
upon  which  that  finding  can  rest.  Under  any  other  evidence  of 
damage  the  referee  could  not  have  found  more  than  $15  damage. 

The  evidence,  if  competent,  in  my  judgment,  offers  frail  support 
for  the  finding.  It  is  quite  clear  that  not  all  of  the  trees  that  were 
taken  within  500  feet  of  the  roadway,  and  which  are  claimed  to 
have  been  unlawfully  taken,  were  taken  by  the  defendant's  servants. 
J.  W.  Holcomb  was  the  caretaker  of  the  plaintiff  as  well  as  the 
servant  of  the  defendant,  and  while  the  referee  may  have  found  as 
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against  his  evidence  tliat  what  cutting  lie  did  of  trees  near  the  higli- 
way  was  without  plaintifPs  authority,  nevertheless,  a  considerable 
part  of  the  wood  was  cut  by  Holcouib  and  sold  for  firewood,  for 
which  he  accounted  to  plaintiff.  For  that  the  defendant  could  not 
be  held  liable. 

The  judgment  must,  therefore,  on  the  law  and  the  facts  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

All  concurred ;  Parker,  P.  J.,  and  Chase,  J.,  in  result. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with. 
costs  to  appellant  to  abide  event. 


The  People  of  the  State  of  Xew  York  ex  rel.  Thomas  II.  Dwyer, 
Relator,  v.  Joseph  F.  IIogan,  Mayor  of  the  City  of  Troy, 
Kespondent. 

Certiorari  to  reciew  tJie  diicfuiru^  of  a  veteran  —  weight  given  to  tJie  fact  tJiut  t/ts 
satne  cf targes  ?iad  been  previoudy  made  and  dismiMed. 

Upon  the  hearing  upon  a  writ  of  certiorari,  issued  to  review  tlie  action  of  the 
mayor  of  the  city  of  Troy  in  dismissing  the  relator,  a  veteran  of  the  Civil  war, 
from  bis  position  as  superintendent  of  the  public  burial  grounds  of  the  said 
city,  after  a  trial  upon  charges,  the  fact  that  most  of  the  charges  upon  which 
the  relator  was  dismissed  were  stale  and  had  been  preferred  against  the  relator 
before  a  former  mayor,  who,  after  an  informal  investigation  thereof,  had  dis- 
missed them,  may  be  given  wjeight  by  the  Appellate  Division  in  determininic 
whether  sufficient  ground  existed  for  the  relator's  dismissal. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  tlie 
21st  day  of  May,  1904,  directed  to  Joseph  F.  Ilogau,  mayor  of  the 
city  of  Troy,  commanding  him  to  certify  and  return  to  the  office  of 
the  clerk  of  the  county  of  Rensselaer  all  and  singular  his  pro- 
ceedings had  in  relation  to  the  dismissal  of  the  relator  from  the 
position  of  superintendent  of  public  burial  grounds  of  the  city 
of  Troy. 

The  charges  were  ten  in  number.  Of  these  the  first  six  and 
the  tenth  were  sustained.     The  charges  in  the  seventh,  eighth  and 
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ninth  specilications  were  dismissed.  Under  the  first  specification 
the  respondent  found  the  relator  guilty  of  permitting  the  burial  of 
the  body  of  the  child  of  one  Ray  in  a  lot  in  the  cemetery  owned  by 
one  Mary  Ann  Scndder  without  the  written  consent  of  said  Scudder, 
which  fact  was  known  to  relator  at  the  time  of  such  burial.  Under 
the  second  specification  the  respondent  has  found  the  relator  guilty  of 
causing  numerous  graves  in  the  Mount  Ida  Cemetery  to  be  dug  up 
and  the  bones  of  the  bodies  previously  buried  in  said  graves  to  be 
taken  out  and  laid  on  the  ground  adjoining  said  graves  and  another 
body  subsequently  interred  in  said  grave ;  that  the  bones  of  the 
l)ody  previously  taken  out  of  said  grave  were  subsequently  placed 
in  a  hole  which  was  dug  out  of  one  of  the  ends  of  said  grave. 
Under  the  third  specification  the  respondent  has  found  the  relator 
guilty  of  allowing  more  than  one  body  to  be  buried  in  one  grave 
contrary  to  the  rules  and  regulations  governing  burials  in  said  ceme- 
tery. Under  the  fourth  specification  the  respondent  has  found  the 
relator  guilty  of  allowing  and  causing  a  grave  to  be  dug  in  the  said 
cemetery  and  bones  of  a  body  buried  therein  to  be  taken  out  and 
to  remain  exposed  for  some  period  of  time,  which  bones  were  sub- 
sequently reinterred  in  the  Mount  Ida  Cemetery  by  a  person  who 
was  not  oflicially  connected  with  said  cemetery.  Under  the  fifth 
specification  the  respondent  has  found  the  relator  guilty  of  request- 
ing one  Kehu  and  one  Knight  to  procure  horses  and  set  them  loose 
in  a  part  of  the  cemetery  called  the  Jewish  cemetery,  for  the  pur- 
pose of  causing  mischief  therein,  thereby  causing  the  discharge  of 
one  Scudder,  who  was  at  the  time  acting  as  superintendent  of  that 
part  of  the  cemetery.  Under  the  sixth  specification  the  respondent 
has  found  the  relator  guilty  of  incompetency  and  conduct  incon- 
sistent with  the  duties  of  his  position  in  digging  up  and  removing  a 
certain  water  pipe  so  that  the  grass  on  the  graves  of  the  Jewish 
cemetery  could  not  be  sprinkled.  Under  the  tenth  finding  the 
respondent  has  found  the  relator  guilty  of  failing  to  furnish  proper 
help  and  assistance  to  workmen  to  remove  bodies  from  th6  vault  in 
the  said  cemetery  to  their  graves,  so  that  said  bodies  were  roughly 
dropjjed  into  the  grave  in  an  improper  manner.  Upon  this  decision 
the  relator  was  removed  from  the  oflice  of  superintendent  of  the 
public  bnrial  grounds  of  the  city  of  Troy,  and  to  review  this  deter- 
mination this  writ  of  certiorari  has  been  allowed. 
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James  Farrdl^  for  the  relator. 
John  T.  Norton^  for  the  respondent. 

Smith,  J. : 

While  the  relator  charges  that  in  making  the  determination  rules 
of  law  have  been  violated  affecting  his  rights  and  to  his  prejudice, 
the  real  question  here  for  determination  is  whether  there  was  upon 
the  evidence  such  a  preponderance  of  proof  against  the  existence 
of  the  facts  found  that  a  verdict  of  a  jury  aflSrming  the  existence 
thereof,  rendered  in  an  action  in  the  Supreme  Court,  triable  by  a 
jury,  would  be  set  aside  by  the  court  as  against  the  weight  of  evi- 
dence. (Code  Civ.  Proc.  §  2140.)  The  relator  was  a  veteran  of 
the  Civil  war,  and  his  right  to  the  position  to  which  he  was  appointed 
is  assured  to  him  by  the  laws  of  the  State  unless  he  be  found  guilty 
of  misconduct  in  a  judicial  proceeding  which  is  required  to  be  insti- 
tuted upon  charges  preferred  and  answered  before  the  mayor  of  the 
city.  This  protection  is  intended  to  be  substantial.  This  trial  is 
given  for  something  more  than  a  mere  pretext  for  dismissing  one 
from  office  who  is  protected  by  the  statute.  We  have  carefully 
examined  the  evidence  that  was  produced  both  for  and  against 
the  relator,  and  in  our  judgment  the  proof  falls  far  short  of  the 
required  legal  condition  which  would  authorize  his  removal. 

As  to  the  iiret  finding,  John  Ray  stood  upon  the  record  which 
was  in  the  hands  of  the  relator  as  the  sole  owner  of  the  lot  in  which 
he  demanded  that  his  child  should  be  buried.  There  were  two 
children  already  buried  upon  that  lot  claimed  by  Ray  to  have  been 
his  children.  Not  a  doubt  was  suggested  to  the  relator  of  the  right 
of  Ray  to  have  the  burial  upon  that  lot.  He  had  no  information 
whatever  that  any  transfer  was  claimed  to  have  l>een  made  to  Mary 
Ann  Scudder.  No  rule  governing  the  conduct  of  the  cemetery  is 
shown  which  requires  any  specific  evidence  of  the  right  to  burial  in 
any  location,  and  the  relator  could  have  done  nothing  else  than  to 
have  granted  the  right  claimed  by  Ray,  who  was  the  record  holder 
of  the  lot. 

The  second,  third  and  fourth  charges  relate  to  the  care  by  the 
relator  of  what  is  called  the  potter's  field.  That  is  a  certain  part 
of  the  cemetery  which  was  set  off  for  the  burial  of  the  poor. 
This  part  of  the  cemetery  consisted  in  all  of  only  about  a  quarter  of 
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ail  acM-e.  The  city's  poor  had  been  buried  there  since  1854.  One  of 
the  witnesses  swore  that  the  iield  was  bnried  over  three  or  four 
times.  The  matter  was  called  to  the  attention  of  the  city  by  the 
report  of  the  superintendent  in  1900,  and  no  relief  was  given  him 
by  the  citj'  authorities,  and  no  more  ground  was  furnished  him  in 
which  to  make  burials.  It  was  impossible  to  distinguish  where  the 
gTHves  were,  as  no  markers  were  put  up,  and  prior  to  the  relator's 
time,  and  since  his  appointment,  it  has  been  tlie  custom  to  take  a  long 
iron  probe  and  drive  it  into  the  ground  to  see  if  a  box  was  struck,  and 
if  it  appeared  to  be  free  there  to  dig  a  grave.  Of  course  in  this 
arrangement  necessarily  they  would  cross  some  parts  of  some  graves 
that  had  already  been  placed  there,  and  prior  to  the  relator's  time 
and  thereafter  it  was  customary  to  find  bones  of  bodies  in  the  attempt 
to  dig  a  grave.  The  evidence  is  to  the  eflfect  that  the  relator  would 
dig  up 'these  bones  and  lay  them  aside  until  the  grave  was  dug,  and 
then  at  the  end  or  the  side  of  the  grave  would  dig  a  further  space 
into  which  these  bones  were  carefully  placed.  These  findings  have 
been  made  the  basis  in  part  of  his  discharge.  It  is  difficult  for  me 
tu  see  what  else  could  well  have  been  done.  It  is  apparent  that 
sufficient  ground  was  not  furnished  so  that  graves  could  be  dug 
without  interfering  with  bodies  that  had  theretofore  been  buried. 
It  was  not  the  fresh  mounds  put  over  graves  wliich  the  relator  had 
dug  that  were  disturbed,  but  the  graves  of  long  standing  where  the 
ground  gave  little  or  no  indication  cff  their  existence.  In  meeting 
the  conditions  which  he  found  he  exhibited  no  heartlessness  and  no 
conduct  that  would  tend  to  shock  those  whose  friends  were  there  - 
buried.  He  was  required  to  find  graves  upon  ground  that  was 
already  covered  with  graves.  He  apparently  did  the  best  he  could, 
and  we  are  unable  to  find  any  fault  upon  his  part  which  could  be 
made  the  basis  of  his  discharge.  I  am  referred  upon  the  brief  to 
no  evidence,  and  I  have  not  been  able  to  find  any  where  bones  were 
taken  up  by  the  relator  which  were  not  buried  by  him.  Disinter- 
ested witnesses  have  sworn  that  there  was  no  other  way  in  which 
these  bodies  could  be  there  buried. 

Under  the  fifth  specification,  the  witnesses  Knight  and  Kehn 
swear  that  the  relator  asked  them  to  let  horses  loose  into  the  part 
of  the  cemetery  known  as  the  Jewish  part  that  they  might  trample 
upon  the  graves  and  cause  dissatisfaction  with  the  work  of  one  Scud- 
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der,  who  was  employed  by  certain  Jewish  lot  owners  to  take  care  of 
their  graves.  The  purpose  of  this  request  is  charged  to  have  been 
to  cause  the  dismissal  of  Scudder  so  that  the  relator  might  have 
Scudder's  work  in  caring  for  the  graves  in  that  part  of  the  cemetery. 
This  is  denied  explicitl}'  by  the  relator.  There  is  no  claim  that 
any  horses  were  let  in,  and  one  of  the  witnesses  swears  that  there 
were  no  horses  round  about  there  loose  that  could  be  let  in.  The 
story  is  an  improbable  one  at  best,  but  nevertheless  if  sworn  to  by 
credible  witnesses  would  raise  the  issue,  the  determination  of  which 
would  probably  not  be  disturbed.  It  may  be  instructive  then  to 
examine  for  a  moment  the  witnesses  who  are  called  upon  to  prove 
these  charges.  In  the  first  place  the  witness  Knight  signs  the 
charges,  as  he  swears,  at  the  request  of  a  second  ward  politician, 
whose  father-in-law  was  thereafter  appointed  to  the  place  made 
vacant  by  the  removal  of  the  relator.  He  had  a  difference  with  the 
relator  at  a  tinie  whefi  he  was  discharged  by  the  relator,  and  afterwards 
brought  a  suit  against  the  relator,  which,  however,  he  did  not  prose- 
cute, but  allowed  to  be  dropped.  He  went  to  the  former  mayor 
and  preferred  like  charges  to  those  that  have  been  here  preferred 
by  him,  which  were  dismissed  by  the  mayor  after  an  informal 
investigation  without  the  formality  of  written  charges  and  trial. 
He  swears  frankly  to  hard  feelings  against  the  relator.  The  second 
witness  is  one  Kehn,  who  was  also  once  in  the  employ  of  the  rela- 
tor, but  left  by  reason  of  difference  between  himself  and  the  relator, 
who  also  swears  to  hard  feelings  against  the  relator.  By  two  wit- 
,  iiesses  Kehn  is  sworn  to  have  stated  that  if  the  relator  could  be 
i"emoved  he  and  Knight  were  both  to  have  places  under  the  new 
superintendent.  These  are  the  two  witnesses  who  swear  to  this  most 
improbable  story,  denied  by  the  relator.  The  charge  is,  in  my 
judgment,  clearly  not  proven. 

Under  the  sixth  specification  the  respondent  is  found  guilty  of 
improper  conduct  in  taking  up  a  certain  water  pipe  through  which 
water  was  conducted  from  a  hydrant  in  the  center  of  the  cemetery 
to  another  part  thereof,  which  pipe  emptied  into  a  barrel  sunken 
into  the  ground,  from  which  the  witness  Scudder  took  water  to 
sprinkle  upon  the  graves  in  the  Jewish  part  of  the  cemeterj'.  It 
does  not  appear  in  the  evidence  just  how  far  this  water  was  carried 
from  this  hydrant.     It  is  admitted  by  the  relator  that  he  took  up 
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this  pipe,  which  was  stretched  across  the  top  of  the  ground  covered 
with  a  board,  and  was,  lie  says,  an  unsightly  object.  He  admits 
that  it  would  necessitate  the  drawing  of  water  from  the  hydrant  a 
further  distance  than  from  a  barrel  into  which  this  pipe  led,  which 
was  nearer  to  the  Jewish  part  of  the  cemetery.  Thereafter  and 
within  a  short  time,  at  the  request  of  the  superintendent  of  public 
works,  he  restored  it  and  it  has  remained  there  from  that  time, 
sometime  in  1900,  until  the  present  time.  The  relator  justifies  his 
act  not  only  upon  the  ground  that  the  pipe  was  an  unsightly  object, 
but  upon  the  ground  that  the  water  was  often  permitted  to  run  so 
that  the  barrel  overflowed  and  the  ground,  which  was  in  the  potter's 
field,  so  called,  was  frequently  allowed  to  become  marshy  and  wet. 
Even  if  it  be  admitted  that  there  was,  in  connection  with  other 
motives,  an  intent  to  embarrass  Scudder  in  his  care  of  the  graves  in 
the  Jewish  part  of  the  cemetery,  in  my  judgment  no  substantial 
ground  is  offered  in  this  act  for  a  dismissal  of  the  relator.  This 
also  was  one  of  the  charges  preferred  by  Knight  before  the  former 
mayor,  which  was  informally  investigated  and  dismissed  as  being 
too  trifling  for  action. 

As  to  the  tenth  finding,  that  the  relator  failed  to  furnish  proper 
assistance  and  ropes  for  the  purpose  of  lowering  bodies  into  the 
grave,  it  is  claimed  that  one  Knight,  who  was  at  that  time  an 
employee  of  the  relator,  was  directed  to  make  the  burial  of  one  of 
the  city's  poor  —  of  a  body  which  was  at  the  time  in  a  vault,  and 
that'he  was  not  furnished  with  ropes  with  which  to  lower  the  body 
into  the  grave,  and  was  told  to  get  it  in  the  best  way  he  could.  In 
the  first  place  this  is  fully  denied  by  the  relator.  But  upon  the 
story  of  Knight  no  reasonable  cause  is  shown  for  the  relator's 
removal.  They  had  some  old  straps  there  when  the  relator  first 
assumed  the  position.  As  soon  as  he  found  out  what  there  was 
there  he  procured  some  new  straps.  This  was  the  second  body  that 
Knight  had  buried  and  he  was  unable  alone  to  get  it  properly  into 
the  grave,  so  that  one  end  stood  up  a  little  further  than  the  other. 
That  was  the  only  incident  in  all  his  experience  in  which  he  was 
ever  asked  to  bury  a  body  alone.  Upon  the  evidence  of  the  relator 
it  appears  that  no  such  body  was  in  the  receiving  vault,  as  the  city's 
poor  were  never  placed  therein.  This  charge  was  also  informally 
made  before  the  former  mayor  and,  upon  examination,  was  dismissed. 
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It  occurred,  if  at  all,  in  1900,  four  years  before  the  trial.  The 
charge  is  unworthy  of  consideration. 

It  is  thus  seen  that  most  of  tliese  charges  had  been  informally 
preferred  against  relator  before  a  former  mayor  who  had  made 
informal  investigation  thereof  and  had  dismissed  them.  While  this 
action  of  the  former  mayor  may  not  be  conclusive  so  as  to  preclude 
their  investigation  by  respondent  here,  the  fact  that  the  charges  are 
stale  and  have  been  once  officially  passed  upon,  though  informally, 
is  not  without  weight  in  our  determination  that  no  sufficient  ground 
of  discharge  has  been  shown.  The  allegation  in  respondent's  return 
that  those  charges  were  dismissed  by  the  former  mayor  for  politica 
reasons  and  by  reason  of  personal  friendship  is  wholly  without 
foundation  in  the  evidence. 

As  against  these  charges  the  relator  made  proof,  which  was  uncon- 
tradicted, to  the  effect  that  during  his  superintendency  the  ceme- 
teries had  been  kept  in  excellent  condition,  fully  as  well,  if  not 
better,  than  they  had  ever  been  kept  before.  No  charge  has  been 
proven  against  the  relator  which  can  fairly  be-  made  a  warrant  for 
his  dismissal.  To  uphold  this  determination  would  be  to  nullify  the 
protection  vouchsafed  by  the  statute  to  the  veterans  of  the  Civil  war. 
While  the  mayor  of  the  city  has  given  to  this  relator  a  full  and  fair 
hearing,  his  determination  is  not  supported  by  the  evidence  and 
must,  therefore,  be  reversed. 

All  concurred. 

Determination  of  the  mayor  reversed  on  law  and  facts,  and  the 
relator  ordered  reinstated  in  ix)sition  from  which  he  was  removed, 
with  fifty  dollars  costs  and  disbui*sements. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Rochester 
Telephone  Company,  Appellant,  v.  George  E.  Priest  and 
Othei-s,  State  Tax  Commissioners,  Constituting  the  State  Board 
of  Tax  Commissioners,  Respondents. 

In  the  Matter  of  the  Application  of  Charles  F.  Pond  and  Others, 
Assessors  of  the  City  of  Rochester,  Respondents. 

Special  franefase  tax  —  renew  of,  by  certiorari —  tJie  board  of  asseeeors  is  entitled  to 
be  heard  in  defense  of  its  assessment  —  the  relator  may  raise  the  question  that  tlie 
assessment  t/iereof  tocu  at  a  higJier  proportionate  valuation  than  that  of  other  prop- 
erty on  the  local  assessment  roU  —  the  writ  may  be  amended  to  run  to  the  local 
assessors  —  what  defenses  the  State  Board  and  the  local  board  may  respectively  make. 

While  ordinarily  a  public  board  exercising  judicial  functions  may  not  be  Heard 
in  defense  of  its  own  detennination,  a  board  of  assessors  is  entitled  to  be  heard 
in  defense  of  assessments  made  by  it. 

Upon  a  writ  of  certiorari  issued  pursuant  to  sections  45  and  250  of  the  Tax  Law, 
t )  review  an  assessment  of  a  special  franchise  by  the  State  Board  of  Tax  Com- 
missioners,  the  relator  is  entitled  to  raise  the  question  whether  the  assessment 
of  the  special  franchise  was  unequal,  in  that  it  was  made  at  a  higher  propor- 
tionate valuation  than  the  assessment  of  other  property  on  the  local  assessment 
roll.    (Parker,  P.  J.,  dissenting.) 

If  this  question  is  raised  by  the  relator,  and  the  writ  is  directed  simply  to  the 
members  of  the  State  Board  of  Tax  Commissioners,  the  court  has  power,  under 
section  45  of  the  Tax  Law,  upon  the  petition  of  the  local  assessors  and  over  the 
relator's  objection,  to  direct  that  the  writ  be  amended  so  that  it  shall  run,  not 
only  to  the  State  Board  of  Tax  Commissioners,  but  also  to  the  local  assessors. 
(Parker,  P.  J.,  dissenting  ) 

Semble  (per  Smith  and  Houghton,  JJ.),  that,  in  defending  &  writ  thus  issued 
to  the  State  Board  of  Tax  Commissioners  and  to  the  local  board  of  assessors,  the 
State  Board  may  make  full  defense  to  the  charge  of  inequality,  to  wit,  it  may 
show  that  both  it  and  the  local  board  assessed  at  full  value,  or  that,  while  the 
local  board  did  not  assess  at  full  value,  the  State  Board  did  not  assess  the  spe- 
cial franchise  at  any  greater  proportionate  value,  but  that  the  local  board  may 
only  defend  the  valuations  adopted  by  it,  and  may  not  introduce  evidence  that 
the  State  board  undervalued  the  franchise,  for  the  purpose  of  showing  that  the 
State  board  assessed  at  the  same  proportionate  valuation  that  it  did. 

Semble  (per  Chase,  J.),  that  the  State  Board  and  the  local  board  should  each  be 
;onfined  to  a  defense  of  the  assessment  made  by  that  board. 

Semble  (per  Chester,  J.),  that  the  local  board  might  show  that  the  State  Board 
did  not  assess  the  special  franchise  at  its  full  value. 

Appeal  by  the  relator.  The  Rochester  Telephone  Company,  from 
an  order  of  the  Supreme  Coart,  made  at  the  Albany  Special  Term 
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and  entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on 
the  20th  day  of  July,  1904,  permitting,  among  other  things, 
Charles  F.  Pond  and  others,  as  assessors,  to  be  made  defendants  in 
til  is  proceeding. 

This  proceeding  is  upon  a  writ  of  certiorari  issued  by  Justice 
DuNWELL  of  the  Supreme  Court  to  review  relators  assesment  for  a 
special  franchise  by  the  State  Board  of  Tax  Commissioners.  The 
writ  was  directed  to  the  said  board,  which  made  answer  thereto. 

The  relator's  challenge  is  threefold  :  Of  the  constitutionality  of  the 
act  under  which  the  assessment  was  made,  of  overvaluation  by  the 
State  Board,  and  of  inequality  in  that  the  property  of  the  relator 
was  assessed  by  the  State  Board  at  full  value,  while  the  property 
upon  the  local  assessment  roll  was  assessed  at  only  seventy  per  cent 
of  its  value.  At  the  hearing  before  the  Special  Term  the  relator 
offered  evidence  by  which  it  claimed  to  have  made  proof  that  the 
property  upon  the  local  assessment  roll  of  the  city  of  Rochester  was 
assessed  at  eighty  per  cent  only  of  its  real  value.  To  this  no  counter- 
proof  was  offered  by  the  State  Board.  While  the  matter  was  still 
undetermined,  however,  the  corpomtion  counsel  of  the  city  of  Roch- 
ester made  application  that  the  city  and  the  local  boai-d  of  assessors 
be  made  parties  defendant  to  the  proceeding  to  the  end  that  they 
might  contest  the  allegation  of  the  relator's  petition,  that  the  assess- 
ment was  unequal.  Upon  this  application  an  order  was  made  mak- 
ing the  city  of  Rochester  a  party  defendant.  From  that  order  an 
appeal  was  taken  to  this  court,  and  the  order  was  i-eversed,  upon 
the  ground  that  the  Tax  Law  did  not  authorize  the  bringing  in  of  the 
city  of  Rochester.  (95  App.  Div.  44.)  Thereafter  the  assessors  of 
the  city  of  Rochester  made  application  to  be  made  parties  defend- 
ant, and  u]>on  that  application  the  Special  Term  made  an  order 
making  said  assessors  parties  defendant  in  the  proceeding,  and 
authorizing  them  as  such  defendants  to  file  a  return  with  the 
same  force  and  effect  as  if  they  had  been  made  parties  defend- 
ant at  the  time  of  the  commencement  of  the  proceeding.  The 
order  further  provided  that  tlie  said  defendants  might  bj'  their 
return  raise  the  issue  whether  the  State  Board  of  Tax  Commis- 
sioners had  in  the  assessment  complained  of  assessed  the  special 
franchise  of  the  relator  at  its  full  and  true  value,  or  at  a  sura  less 
than  its  full  and  true  value,  and  the  said  assessors  wei*e  given  per- 
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mission  upon  the  hearing  to  introduce  upon  such  issue  such  legal 
evidence  as  thej  might  be  advised  was  relevant  and  proper.  Fur- 
ther provisions  were  made  in  said  order  as  to  costs  of  the  proceeding. 
From  this  order  the  relator  has  here  appealed. 

Charles  «/.  Bisaell^  for  the  appellant. 

John  Cunneen^  Attorney -General^  for  the  respondents  George  E. 
Priest  and  others. 

William  W,  Webby  for  the  respondents  Charles  F.  Pond  and 
others. 

Smith,  J. : 

By  section  250  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  any  per- 
son assessed  upon  an  assessment  roll,  claiming  to  be  aggrieved  by  an 
assessment  for  property  therein,  may  present  to  the  Supreme  Court 
a  verified  petition  setting  forth,  among  other  things,  the  inequality 
of  the  assessment  '^  in  that  tlie  assessment  has  been  made  at  a  liigher 
proportionate  valuation  than  the  assessment  of  other  property  on 
the  same  roll  by  the  same  officers."  Upon  said  petition  the  court  or 
a  justice  thereof  may  issue  a  writ  of  certiorari  to  review  such 
assessment.     (Tax  Law,  §  251 .) 

By  section  42  of  the  same  law  (added  by  Laws  of  1899,  chap.  712, 
and  amd.  by  Laws  of  1902,  chap.  112)  it  is  provided  that  the  State 
Board  of  Tax  Commissioners  shall  annually  fix  and  determine  the 
valuation  of  each  special  franchise  subject  to  assessment.  It  is 
therein  further  provided :  "  The  valuations  of  every  special  fran- 
chise as  so  fixed  by  the  State  board  shall  be  entered  by  the  assessors 
or  other  officers  in  the  proper  column  of  the  assessment  roll  before 
the  final  revision  and  certification  of  such  roll  by  them,  and  become 
part  thereof  with  the  same  force  and  effect  as  if  such  assessment  had 
been  originally  made  by  such  assessor  or  other  officer." 

By  section  45  (added  by  Laws  of  1899,  chap.  712,  and  amd.  by 
Laws  of  1900,  chap.  254)  an  assessment  of  a  special  franchise  by  the 
State  Board  of  Tax  Commissioners  "  may  be  reviewed  in  the  manner 
prescribed  by  article  eleven  of  this  chapter,  and  that  article  applies 
60  far  as  practicable  to  snch  an  assessment  in  the  same  manner  and 
App.  Div.— Vol.  CI.        15 
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with  t])e  same  force  and  effect  as  if  the  assessment  had  been  made 
by  local  assessors ;  a  petition  for  a  writ  of  certiorari  to  review  the 
assessment  must  be  presented  within  fifteen  days  after  the  comple- 
tion and  filing  of  the  assessment  roll,  and  the  first  posting  or  publi- 
cation of  the  notice  thereof  as  required  by  law.  Such  writ  must 
run  to  and  be  answered  by  said  State  Board  of  Tax  Commissioners  and 
no  writ  of  certiorari  to  renew*  any  assessment  of  a  special  franchise 
shall  run  to  any  other  board  or  ofHcer  unless  otherwise  directed  by 
the  court  or  judge  granting  the  writ.  An  adjudication  made  in  the 
proceeding  instituted  by  such  writ  of  certiorari  shall  be  binding  upon 
the  local  assessors  and  any  ministerial  officer  who  performs  any  duty 
in  the  collection  of  said  assessment  in  the  same  manner  as  though 
said  local  assessors  or  officers  had  been  parties  to  the  proceeding." 

Article  11,  referred  to  in  this  act,  includes  section  250,  before 
quoted. 

The  provisions  of  section  45  of  the  Tax  Law  above  quoted  would 
seem  to  give  full  warrant  for  directing  the  issuance  of  this  writ  to 
the  board  of  assessors  of  the  city  of  Rochester.  The  criticism  that 
the  order,  instead  of  directing  the  issuance  of  the  writ  to  the  board, 
has  made  the  members  of  the  board  parties  defendant,  goes  to  the 
form  and  not  to  the  substance  of  the  order.  There  is  no  provision 
in  the  statute  that  the  direction  of  the  issuance  of  the  writ  to  another 
board  should  be  made  in  the  original  order  directing  the  writ.  I 
assume,  therefore,  whenever  it  shall  appear  in  the  proceeding  that 
the  presence  of  any  other  board  than  the  State  Board  of  Tax  Com- 
missioners is  necessary  or  advisable,  the  writ  may  be  directed  to  be 
issued  to  such  board  either  by  the  court  or  by  the  judge  who  granted 
the  original  writ.  Nor  is  tliere  any  specification  in  the  statute  upon 
\^hose  application  this  writ  should  be  directed  to  any  other  board. 
Without  such  specification  the  order  would  seem  to  be  properly 
made  at  the  instance  of  any  party  to  the  proceeding,  or  of  the  local 
board  whose  judgment  is  assailed  by  the  charge  of  inequality,  or 
even  of  the  court  itself. 

If,  then,  under  section  45  of  the  Tax  Law,  this  assessment  is  sub- 
ject to  review  with  like  force  and  effect  as  if  it  were  an  assessment 
by  the  local  assessors  upon  the  local  roll,  the  relator  can  properly 


*aie.    It  is  "review"  in  statute  of  1899  and  "renew  "in  the  act  of  1900.— [Rkp. 
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challenge  the  assessment  for  inequality.  If  this  inference  be  other- 
wise a  doiibtfnl  one,  it  is  confirmed  by  the  fact  that  the  writ  may 
be  directed  to  run  to  some  other  board.  It  is  difficult  to  conceive 
what  board  other  than  the  local  board  of  assessors  could  have  been 
in  the  muid  of  the  Legislature  in  the  framing  of  this  provision  of 
the  statute,  or  of  any  reason  for  the  issuance  of  the  writ  to  such 
local  board  except  upon  a  challenge  of  the  assessment  as  unequal. 
Permission  to  make  such  challenge  is  given  not  only  by  the  letter 
6f  the  statute,  but  is  entirely  consonant  with  the  policy  of  our  tax 
laws.  The  first  requirement  of  a  just  system  of  taxation  is  equality. 
It  cannot  matter  whether  property  be  assessed  at  one  hundred  per 
cent  of  its  value,  at  seventy-five  or  at  fifty,  if  it  all  be  assessed  at  the 
same  percentage  of  value.  In  any  case,  if  proportionately  assessed, 
each  piece  of  property  will  bear  its  just  proportion  of  taxation. 
The  rule  requiring  assessors  to  assess  at  full  value  is,  therefore, 
simply  a  rule  of  uniformity.  The  cardinal  principle  to  be  followed 
is  equality  of  taxation,  which  must  rest  upon  proportionate  valua- 
tions in  assessments.  Our  attention  has  been  called  to  the  case  of 
Mercantile  Nat  Bank  v.  Mayor  (172  N.  Y.  35).  In  that  case  it  was 
held  that  under  the  Consolidation  Act  governing  the  review  of 
assessments  in  the  city  of  New  York  an  assessment  for  personal 
property  could  not  be  reviewed  as  unequal  in  that  it  was  made  at  a 
greater  valuation  than  was  the  assessment  of  real  estate  in  that  city. 
It  was  further  held  that  notwithstanding  the  failure  of  the  statute 
to  authorize  a  review  on  that  ground,  nevertheless  equity  had  juris- 
diction to  correct  the  assessment  if  unjust,  but  that  such  injustice 
did  not  exist  merely  by  reason  of  inequality  with  the  assessment  of 
another  class  of  property.  The  assessment  there  sought  to  be  cor- 
rected was  of  bank  stock.  At  page  46  the  opinion  reads :  "  Under- 
lying the  governmental  power  of  taxation  for  the  raising  of  revenues 
is  the  principle  *  *  *  that  taxation  should  be  equal,  in  the 
sense  that  there  shall  be  no  discrimination  against  persons,  nor  any 
classification  which  results  in  discrimination,  and  that  the  common 
burden  shall  be  sustained  by  common  contributions,  regulated  by 
some  fixed  general  rule  which  operates  impartially.  Is  this  a 
case  where  that  principle  has  been  violated?  I  think  not.  A 
general  statutory  rule  has  been  disregarded  by  the  assessors  in  the 
exercise,    presumably,   of  an  honest  and  reasonable  judgment,  as 
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nothing  is  charged  to  the  contrary ;  but  their  action  was  impartial 
and  with  reference  to  the  whole  community.  What  discrimination 
was  exercised  was  solely  as  to  the  basis  of  valuation  for  each  of 
tiie  two  classes  of  property,  into  which  all  of  the  property  of  the 
community  was  divided.  That  there  may  be  a  different  basis  of 
valuation  in  the  assessment  of  real  estate  from  that  in  the  cases  of 
personal  estate  is,  indeed,  intimated  by  the  Legislature  in  the  statu- 
tory provision  above  cited  from,  and  also  in  that  relating  to  the 
taxation  of  the  capital  stock  of  corporations  that  their  real  estate 
shall  be  deducted  at  its  assessed  value.  (Chap.  409,  Laws  1882, 
§  312 ;  Tax  Law  of  1896,  §  12.)  I  think  we  may  fairly  assume  that 
the  assessors  were  influenced  by  the  consideration  that  an  assessment 
of  personal  estate  is  subject  to  a  deduction  for  the  debts  of  its  owner, 
while  real  estate  is  not,  and  that  the  latter  form  of  property  beara 
the  greater  proportion  of  taxes,  for  the  reason  that,  unlike  personal 
estate,  it  caimot  be  concealed.  It  is  a  fact  of  common  knowledge 
*nd  discussion  that  a  disproportionate  share  of  the  public  burdens  is 
thrown  on  certain  kinds  of  property  because  they  are  visible  and 
tangible,  while  others  are  of  a  nature  to  elude  vigilance.  {Common' 
wealth  v.  P,  F.  C,  S.  Banl',  5  Allen,  428,  436.)  Such  considera- 
tions may  well  influence  a  board  of  assessing  oflicers  to  assess  real 
estate  upon  a  different  basis  of  valuation  in  order  to  equalize  the 
burdens  of  taxation.  Equality  is  unattainable  and  can  never  be  but 
approximative." 

But  the  franchise  here  taxed  is  by  subdivision  3  of  section  2  of 
the  Tax  Law  (as  amd.  by  Laws  of  1899,  chap.  71 2)  deemed  real  estate. 
Its  assessment  is  asked  to  be  made  equal  with  the  assessment  of 
other  real  estate  upon  the  same  roll.  Like  the  assessment  of  real 
estate,  to  its  valuation  no  offset  can  be  made.  Nor  is  it  a  class  of 
property,  a  part  of  which  can  be  concealed.  None  of  the  reasons 
which  justify  the  refusal  of  the  State  to  allow  the  assessment  of 
personal  property  to  be  reduced  as  unequal  can  apply  to  this  class  of 
property.  To  hold  that  the  assessment  of  this  property  cannot  be 
•equalized  would  be  to  read  into  the  statute  an  exception  not  therein 
i^ritten  as  against  the  well-established  legal  rule  that  every  pre- 
sumption of  law  is  in  favor  of  the  taxpayer,  while  the  injustice  to 
the  taxpayer  must  be  conceded. 

If  the  right  of  the  local  board  to  be  brought  into  the  proceed- 
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ing  by  an  order  that  the  writ  should  be  issued  to  the  members 
thereof  be  found,  and  if  the  right  of  tiie  relator  to  question  its 
assessment  for  inequality  be  granted,  we  reach  the  question  of  the 
relative  rights  of  the  State  Board  of  Tax  Commissioners  and  the 
local  board  of  assessors  in  defending  the  writ.  It  is  probably  true 
that  this  question  was  not  necessarily  before  the  Special  Term,  and 
is  not  necessarily  here.  We  might  rest  this  appeal  upon  a  deter- 
mination as  to  the  right  of  the  local  assessors  to  be  made  parties  to 
the  proceeding  without  discussing  the  extent  of  their  right  in  defend- 
ing the  writ.  The  question,  however,  is  a  public  one  of  large 
importance  which  the  Special  Term  has  assumed  to  pass  upon.  In 
view  of  the  importance  of  the  question  and  of  its  early  determina- 
tion, we  think  it  is  proper  that  we  should  express  our  opinion 
thereon  at  this  time. 

By  section  45  of  the  Tax  Law  this  writ  of  certiorari  is  required 
to  *'  run  to  and  he  answer^ed  by  said  State  Board  of  Tax  Commis- 
sioners." The  same  section  further  provides  :  "  No  writ  of  certio- 
rari to  renew*  any  assessment  of  a  special  franchise  shall  run  to  any 
other  board  or  officer  unless  otherwise  directed  by  the  court  or 
judge  granting  the  writ."  While  ordinarily  a  public  board  exer- 
cising judicial  functions  has  no  interest  to  protect  its  own  deter- 
minations, it  seems  to  have  been  generally  recognized  that  a  board 
of  assessors,  upon  challenge  of  its  assessment,  has  the  right  and  duty 
to  answer  such  challenge  and  to  establish  the  validity  and  equality 
of  those  assessments.  {People  ex  rel.  Cornell  S.  Co.  v.  Dedericky 
161  N.  Y.  195 ;  People  ex  rel  Met  St  By,  Co.  v.  Tax  Comrs.y 
174  id.  417.) 

It  is  argued  that  the  only  province  of  the  State  Board  in  defend- 
ing this  writ  is  to  show  that  its  assessment  was  regular  and  valid^ 
and  that  such  board  has  no  authority  to  make  proof  that  the  assess- 
ment of  the  local  board  was  at  full  value  in  answer  to  the  relator's 
charge  of  inequality.  If  this  be  true,  and  the  writ  be  not  directed 
to  the  local  board,  the  claim  of  inequality  made  by  the  relator  must 
prevail  as  upon  default.  If  the  local  board  only  can  defend  a  chal- 
lenge for  inequality,  it  would  seem  that  it  would  by  the  statute  have 
been  made  a  necessary  party  to  the  writ  wherever  the  charge  of 
inequality  was  made.     Nothing,  however,  is  found  in  the  statute 

^Sic.     It  is  •'  review  "  in  statute  of  1899,  and  "  renew  "  in  the  act  of  1900.—  [Rbp. 
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which  indicates  that  in  any  instance  is  the  local  board  a  necessary 
party  to  the  writ.  The  contrary  intendment  is  indicated.  The 
direction  to  the  State  Board  to  answer  tlie  writ  is  a  direction  to 
make  f nil  answer.  The  inevitable  legal  inference  from  this  statutory 
requirement  is  that  such  State  Board  not  only  must  answer  fully  but 
may  support  the  answer  which  it  serves  with  appropriate  proofs. 

While  recognizing  the  right  and  duty  of  the  State  Board  to  make 
full  defense  to  the  writ,  whatsoever  may  be  the  challenge  made, 
where  the  assessment  is  charged  to  be  unequal  in  that  the  assess- 
ments upon  the  local  roll  are  at  less  than  full  value,  it  is  appropriate 
that  the  members  of  the  local  board  be  made  parties  to  the  proceed- 
ing by  the  issuance  of  the  writ  to  them  also.  Their  assessment  of 
the  local  property  has  been  made  for  reasons  known  to  them  only 
upon  evidence  which  was  before  them.  They  are  undoubtedly  the 
best  qualified  to  defend  those  assessments  as  properly  made  at  tlie 
full  value.  Where  the  State  Board  is  of  opinion  that  the  local  assess- 
ments were  made  at  a  percentage  only  of  real  value,  the  presence  of 
the  local  assessors  is  the  more  important  that  they  may  prove  the  con- 
trary fact  to  the  end  that  the  relator  may  not  be  unjustly  relieved  of 
a  portion  of  the  tax  which  it  should  lawfully  pay.  The  right  of  tlie 
local  assessors  when  made  parties  to  the  writ  to  make  answer  thereto 
that  the  relator's  assessment  was  not  unequal  because  of  under- 
valuation of  the  assessment  upon  the  local  roll  would  seem  to  be 
undoubted.  Such  right  would  seem  to  be  a  necessary  sequence  of 
the  issuance  of  the  writ  to  them. 

The  order  in  the  case  at  bar,  however,  goes  further  than  tliis, 
and  authorizes  the  local  board  to  show  in  defense  of  the  relator^s 
application  that,  even  though  the  assessments  upon  the  local  roll 
were  at  a  percentage  only  of  the  real  value  of  the  property  assessed, 
nevertheless  the  relator's  assessment  by  the  State  Board  was  at  no 
greater  percentage,  and,  therefore,  was  not  unequal.  The  relator 
contends  that  it  was  not  the  intention  of  the  Legislature  to  give  this 
right  to  the  local  assessors.  This  denial  raises  probably  the  most 
important  question  for  determination  upon  this  appeal. 

In  determining  whether  this  right  exists  in  the  local  assessors,  it 
is  important  to  consider  the  practical  effect  of  the  granting  of  such 
right.  The  local  assessors  would  in  such  case  be  put  in  the  position 
of  attacking  the  action  of  another  public  board  by  allegation  and 
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proof  that  its  asgess'tnent  was  not  made  as  directed  by  law.     The 

natural  impulse  of  the  State  Board,  also  a  party  to  the  proceeding, 

would  be  to  defend  its  assessment.     There  would  then  be  presented 

to  the  court  the  unseemly  spectacle  of  a  contest  between  two  public 

boards,  the  one  striving  to  impeach  and  the  other  to  sustain  the 

action  of  one  of  them,  while  the  relator  might  sit  by  an  interested 

spectator  only  of  the  contest.     Such  legislation  would  be  not  only 

unprecedented  but  would  be  anomalous.     Again,  the  assessment  of 

special  franchises  was  by  the  statute  given  to  the  State  Board  of  Tax 

Commissioners,  because  of  the  impracticability  of  their  assessment 

by  the  local  boards,  both  through  lack  of  experience  in  such  matters 

I  and  the  impossibility  of  their  securing  the  proper  data  upon  which 

they  should  be  based.      In  People  ex  rd.  Met  St.  liy.  Co.  v.  Tax 

Comrs.  (174  N.  Y.  437),  Judge  Vann,  in  discussing  this  law  and 

the  reason  for  the  assignment  of  this  function  to  the  State  Board, 

I         says :  "  It  (the  Legislature)  found  that  the  valuation  of  this  new 

I  kind  of  property,  intangible,  invisible  and   elusive,  but  of  great 

value,  would  be  attended  with  peculiar  diflSculties,  which  would 

require  a  degi'ce   of  knowledge  and  skill  not  possessed  by  local 

I         assessors,  but  belonging  only  to  experts  who  had  long  and  carefully 

!  studied   the  subject   of   taxation   in   all   its   varied  aspects.     The' 

I         problem  was  to  place  a  just  and  adequate  value  upon  a  right  capable 

of  valuation,  but  which  was  unseen,  without  form  or  substance,  and, 

I  as  it  were,  the  mere  breath  of  the  Legislature.     *     *     *     The 

system  thus  created  had  never  been  known  before,  and,  as  its  main 

subject,  the  act  dealt  with  special  franchises,  which  had  never  been 

I  taxed  before.     Property  unknown  as  the  subject  of  taxation  to  the 

framers  of  any  of  our  Constitutions  was  brought  into  the  system, 

I  which  required  new  methods  of  valuation  and  the  exercise  of  func- 

I         tions  which  had  never  belonged  to  local  assessors.     The  property 

I  was  9ui  generis^  and  from  its  nature  could  not  he  valued  hy  local 

j  officers.^^     It  will  be  seen,  therefore,  if  in  defending  this  writ  the 

I  local  assessors  may   prove   the  relator's  assessment  to  have  been 

I  undervalued  by  the  State  Board,  that  while  the  Legislature  has 

i  denied  to  the  local  board  the  right  to  make  the  original  assessment 

because  local  assessors  were  incapable  of  making  the  same,  neverthe* 

less  in  the  same  statute  they  have  been  given  the  right  to  allege  and 

prove   that  such  assessment  was  incorrect  in  defending  a  challenge 
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for  inequality.  How  are  they  any  more  qualified  to  allege  and 
prove  such  undervaluation  than  to  make  the  original  assessment } 
A  statute  so  interpreted  would  clearly  be  incongruous  and  incon- 
sistent. Against  such  an  interpretation  the  law  will,  in  my  judg- 
ment, conclusively  presume. 

Respondent  argues  that  because  the  State  Board  is,  under  the 
statute,  allowed  to  make  full  defense  of  the  writ,  the  local  board, 
when  made  a  party  to  the  proceeding,  should  have  the  same  right. 
But  the  State  Board,  in  defending  their  assessment  against  the 
charge  of  inequality,  offers  proof  to  sustain  the  valuations  of  the 
local  board,  while  the  defense  of  the  local  board  would  go  to  impeach 
the  valuations  of  the  State  Board  in  their  effort  to  prove  that 
the  valuations  of  the  State  Board  were  at  no  greater  percentage 
than  their  own.  To  hold  that  the  State  Board  may  defend  against 
the  charge  of  inequality  by  offering  proof  to  sustain  the  assessment 
of  the  local  board  as  at  full  value  is  quite  different  from  hold- 
fng  that  the  local  board  when  admitted  to  the  proceeding  may 
make  such  defense  by  impeaching  the  assessinent  of  the  franchises 
by  the  State  Board.  Moreover,  the  members  of  the  State  Board  are 
members  of  the  State  Board  of  Equalization,  to  which  is  assigned 
t)y  law  the  duty  of  equalizing  between  the  several  counties  the  State 
taxes.  (Tax  Law,  §  173.)  In  exercising  this  function  they  become 
possessed  of  a  general  knowledge  of  the  percentage  of  value  at  which 
property  is  assessed  in  different  localities  of  the  State.  On  the  other 
hand,  members  of  the  local  board  have,  and  can  have,  no  knowledge 
of  the  fairness  of  a  valuation  of  a  special  franchise  made  by  the  State 
Board. 

Respondent  further  argues  that  it  is  not  natural  to  suppose  that  the 
State  Board,  in  defense  of  the  charge  of  inequality,  will  concede  or 
show  that  its  own  assessment  was  at  less  than  full  value,  and  that 
unless  such  defense  be  permitted  by  the  local  board  the  relator  may 
secure  a  reduction  in  the  assessment  to  which  it  is  not  fairly  entitled. 
Such  a  possibility,  however,  cannot  change  the  rule  of  law.  The 
law  is  zealous  to  protect  each  individual  taxpayer  that  he  shall  not 
be  overassessed.  The  law  is  not  so  zealous  to  protect  the  public.  It 
furnishes  no  remedy  to  the  public  for  an  assessment  at  part  only  of 
full  value.  The  injury  to  the  public  is  deemed  so  minute  that  the 
law  will  not  take  cognizance  of  the  fact  that  the  individual  has  not 
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paid  his  full  share  of  the  tax.  In  no  instance  does  the  law  permit 
au  assessment  when  finally  made  by  the  board  of  assessors  to  be 
increased.  In  this  respect  the  public  interest  has  been  intrusted  to 
the  protection  of  the  State  Board,  and  with  the  legal  presumption 
that  that  board  will  do  its  full  duty. 

Under  the  interpretation  of  the  statute  here  indicated  a  mass  of 
litigation  is  precipitated  upon  the  court.  It  is  doubtful  if  there  is  a 
single  county  in  which,  upon  the  judgment  of  the  State  Board,  the 
property  upon  the  local  roll  is  assessed  at  full  value.  Every  corpo- 
ration assessed  for  a  special  franchise  must  proceed  by  certiorari  to 
equalize  its  assessment.  To  that  certiorari  proceeding  the  local 
board  in  each  instance  will  probably  be  admitted.  To  justify  the 
oath  attached  to  the  local  rolls  it  will  defend  the  writ.  Hundreds, 
if  not  thousands,  of  contested  proceedings  are  thus  made  necessary, 
and  the  court  is,  in  fact,  made  in  the  first  instance  an  equalizing 
board  to  equalize  the  assessment  of  the  special  franchise  with  the 
assessment  of  other  real  estate  upon  the  roll.  Not  only  will  this 
luass  of  litigation  embarrass  the  courts,  but  it  will  also  greatly  hin- 
der the  orderly  execution  of  the  law  in  the  Collection  of  taxes. 
While  these  considerations  should  not  lead  to  a  construction  which 
would  deny  to  a  relator  the  right  to  an>  equal  and  just  assessment, 
the  Legislature  might  well  consider  whether  upon  the  appeal  to  the 
State  Board  by  a  corporation  assessed  for  a  special  franchise  power 
should  not  be  given  to  that  board  to  equalize  the  assessment  with 
Uie  assessment  of  other  real  estate  in  the  tax  district  in  which  the 
corporation  is  taxed.  The  general  information  possessed  by  the 
State  Board  of  values  in  the  different  localities  would  seem  to  give 
to  that  board  special  qualifications  for  such  a  task.  Moreover,  such 
a  task  is  more  in  the  nature  of  an  administrative  than  a  judicial 
function,  and  the  proposition  is  not  without  authority  that  such  an 
administrative  function  cannot  constitutionally  be  given  to  the  court. 

While  entertaining  these  views,  I  am  of  opinion  that  it  is  not  the 
province  of  this  order  directing  the  issuance  of  the  writ  to  the  local 
assessors  to  define  what  shall  be  their  rights  thereunder.  The  order 
should  be  modified,  therefore,  so  as  to  direct  that  the  writ  granted 
herein  on  the  6th  day  of  May,  1903,  be  amended  by  directing  it  to 
run  to  Charles  F.  Pond,  Joseph  C.  Wilson,  Frank  Fritchie  and 
Charles  H.  Judson,  as  assessors  of  the  city  of  Rochester,  as  weU  as 
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to  the  State  Board  of  Tax  Commissioners,  commanding  the  assessors 
of  the  city  of  Rochester  to  return  their  proceedings  witli  respect  to 
the  assessment  of  real  property  in  said  city  witli  the  same  force  and 
effect  as  if  the  writ  had  originally  been  directed  to  them. 

Houghton,  J.,  concurred ;  Chasr,  J.,  concurred  in  result  in  opin- 
ion ;  Parker,  P.  J.,  wrote  for  reversal ;  Chester,  J.,  voted  for 
affirmance. 

Chase,  J.  (concurring) : 

By  the  express  terms  of  the  Tax  T^aw  (Laws  of  1896,  chap.  908,  and 
subsequent  amendments)  local  assessors  are  required  to  assess  real 
and  taxable  personal  property  at  its  full  value.  (Id.  §§  21,  37,  as 
aind.  by  Laws  of  1899,  chap.  712.)  The  State  Board  of  Tax  Com- 
missionersarerequired  to  "fix  and  determine  the  valuation  of  each 
special  franchise  subject  to  assessment  in  each  city,  town  or  tax 
district."  (Id.  §  42,  added  by  I^ws  of  1899,  chap.  712,  and 
amd.  by  Laws  of  1902,  chap  112.)  The  value  of  such  special 
franchise  is  to  be  iixed  and  determined,  and  the  intention  of  the 
statute  is  that  such  board  shall  fix  and  determine  the  /uU  value 
thereof.  The  time  provided  for  the  annual  valuation  of  special 
franchises  is  prior  to  the  time  provided  for  making  assessments  by 
local  assessors,  and  the  determination  of  the  State  Board  of  Tax  Com- 
missioners should  not  be  affected  in  any  way  by  what  they  assume  or 
believe  to  have  been  the  basis  of  valuation  of  prior  assessments 
made  by  local  assessors  or  bj'  what  they  assume  or  believe  will  be 
the  basis  of  valuation  of  such  assessments  for  the  current  year.  If, 
therefore,  the  several  boards  of  local  assessors  and  the  State  Boai*d 
of  Tax  Commissioners  perform  their  duty  as  provided  by  the  statute, 
there  will  be  relative  equality  of  assessments  upon  all  classes  of  prop- 
erty. Each  board  is  presumed  to  have  performed  its  duty.  {Peapls 
ex  rd.  Manhattan  li,  Co.  v.  Barker^  146  N.  Y.  304.)  Provision  is 
made  in  the  Tax  Law,  however,  for  the  correction  of  errors  by  a 
review  of  the  action  of  local  assessors  and  of  the  State  Board 
of  Tax  Commissioners,  and  the  review  so  provided  is  exclusive 
of  tlie  common-law  remedy  by  certiorari  and  of  other  reme- 
dies. {People  ex  reL  Rochester  Telephone  Co,  v.  Priest^  95  App. 
Div.    44 ;  People  ex  reh   Thomson  v.  Feiiner^  168  N.  Y.   441 ; 
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Mercantile  Nat.  Bank  v.  Mayor,  172  id.  35.)  We  must  Ipok 
to  the  Tax  Law,  therefore,  to  ascertain  not  only  the  purpose  for 
which  a  writ  of  certiorari  should  be  issued,  but  to  ascertain  what 
authority  is  given,  or  duty  imposed  upon  the  several  boards  or  officers 
to  whom  the  writ  is  directed,  in  regard  to  the  hearing,  and  also  the 
extent  of  the  remedy  to  be  obtained  by  the  writ.  By  section  250  of 
the  Tax  Law  any  person  assessed  upon  any  assessment  roll,  claiming 
to  be  aggrieved,  may  present  to  the  Supreme  Court  a  verified  peti- 
tion setting  forth  that  the  asjessment  is  illegal,  erroneous  by  reason 
of  overvaluation,  "  or  if  unequal  in  that  the  assessment  has  been  made 
at  a  higher  proportionate  valuation  than  the  assessment  of  other 
property  on  the  same  roll  hy  the  same  officers,  specifying  the 
instances  in  which  such  inequality  exists  and  the  extent  thereof." 
On  such  petition  a  writ  of  certiorari  may  be  allowed  to  the  officers 
making  the  assessment  to  review  such  assessment.  A  return  to  the 
writ  "  must  he  made  and  sensed  upon  the  relaUyr'^s  attorney  "  hy  tlie 
officers  inaking  the  assessment,     (Tax  Law,  §  251.) 

The  determination  of  the  court  is  made  after  a  hearing  at  which 
testimony  necessary  for  such  determination  can  be  taken,  and  the 
determination  made  by  order  of  the  court  has  the  same  force  and 
effect  as  if  it  had  been  made  by  the  proper  assessing  officers  within 
the  time  prescribed  by  law  for  making  such  assessments.  (Tax 
Law,  §  253.)  In  reviewing  the  action  of  local  assessors  there  is  no 
provision  of  the  statute  permitting  the  writ  to  run  to  any  other  lK)ard, 
officer  or  person.  The  interest  of  the  public  at  large  is  intrusted  to 
the  assessors,  and  other  persons  assessed  on  the  same  roll  by  the  same 
officers,  although  personally  interested  in  the  result,  cannot  become 
parties  to  the  proceeding.  Similar  statutory  authority  existed  for 
reviewing  assessments  made  by  local  assessors  before  the  said  Tax 
Iaw  was  enacted  (I^ws  of  1880,  chap.  269),  and  sections  250 
to  256  inclusive  of  the  Tax  Law  were  not  changed  when  sections 
42  to  47  inclusive  of  the  Tax  Law  wore  added  by  chapter  712  of 
the  Laws  of  1899.  By  section  45  of  the  Tax  Law,  as  so  added, 
and  as  it  exists  at  the  present  time  pursuant  to  an  amendment 
made  by  chapter  254  of  the  Laws  of  1900,  it  is  provided  that  an 
assessment  of  a  special  franchise  by  the  State  Board  of  Tax 
Commissioners  may  be  reviewed  in  the  manner  prescribed  by 
article  11  of  said  Tax  Law,  and  that  such  article  applies  so  far 
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as  practicable  with  the  same  force  and  effect  as  if  the  assessment 
had  been  made  by  local  assessors.  Sections  250  to  256  inclusive  of 
the  Tax  Law  are  included  in  said  article  11.  By  said  section  45  it  is 
provided  :  "  Such  writ  must  run  to  and  be  answered  by  said  State 
Board  of  Tax  Commissioners,  and  no  writ  of  certiorari  to  renew* 
any  assessment  of  a  special  franchise  shall  run  to  any  other  board  or 
officer  unless  otherwise  directed  by  the  court  or  judge  granting  the 
writ." 

An  adjudication^in  such  proceeding  is  binding  upon  local  assess- 
ors and  any  ministerial  officer  who  performs  any  duty  in  the  collec- 
tion of  said  assessment  in  the  same  manner  as  though  said  local 
assessors  or  officers  had  been  parties  to  the  proceeding.  (Tax  Law, 
§  45,  as  amd.  supra^  That  the  writ  which  runs  to  the  State 
Board  of  Tax  Commissioners  may  also  run  to  any  other  board  or 
officer  when  so  directed  by  the  court  or  judge  granting  the  writ, 
seems  to  be  within  the  plain  language  of  the  statute  itself.  Just 
what  relief  may  be  obtained  through  a  writ  of  certiorari,  obtained 
pursuant  to  said  section  45  of  the  Tax  Law,  and  just  what  author- 
ity the  State  Board  of  Tax  Commissioners,  and  any  other  board  or 
officer  to  whom  the  writ  shall  run,  has,  on  the  trial  of  the  pro- 
ceeding, is  not  so  clearly  expressed.*  When  said  section  42  was 
added  by  chapter  712  of  the  Laws  of  1899,  it  did  not  contain 
the  provision  that  the  valuations  of  special  franchises  fixed  by 
the  State  Board  when  entered  by  the  assessors  or  other  officers  in 
the  assessment  roll  should  become  part  thereof  "  with  the  same 
force  and  effect  as  if  such  assessment  had  been  originally  made  by 
such  assessor  or  other  officer."  By  chapter  254  of  the  Laws  of 
1900  said  section  42  of  the  Tax  I^w  was  amended,  in  which  amend- 
ment it  is  provided  :  '*  The  valuations  of  every  special  franchise  as 
so  fixed  by  the  State  board  shall  be  entered  by  the  assessors  or  other 
officers  in  the  proper  column  of  the  assessment  roll  before  the  final 
revision  and  certification  of  such  roll  by  them,  and  become  part 
thereof  with  the  same  force  and  effect  as  if  such  assessment  had 
been  originally  made  by  such  assessor  or  other  officer."  This  pro- 
vision was  continued  in  the  amendment  made  by  chapter  112  of 
the  Laws  of  1902,  which  was  In  force  when  the  tax  herein  was 
levied.     From  a  reading  of  these  statutes  it  is  clear  that  a  review 


^Bic.    It  is  "review "  in  statute  of  1899.—  [Rep. 
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of  the  assessment  of  the  local  assessors  in  comparison  with  the 
assessments  of  the  State  Board  of  Tax  Commissioners  cannot  be 
had  on  a  writ  to  review  the  assessment  of  a  special  francliise  unless 
the  said  provision  of  section  42,  as  amended  by  chapter  254  of  the 
Laws  of  1900  and  chapter  112  of  the  Laws  of  1902,  providing  tliat 
the  valuation  of  a  special  franchise  when  placed  upon  the  assess- 
ment roll  of  the  local  assessors  shall  "  become  part  thereof  with  the 
flame  force  and  effect  as  if  such  assessment  had  been  originally  made 
by  such  assessor  or  other  officer,"  is  construed  to  make  the  special 
franchise  assessment  on  the  same  roll  and  made  "  by  the  same 
officers  "  within  the  meaning  of  said  section  250  of  the  Tax  Law. 
The  assessment  of  special  franchises  by  the  State  Board  of  Tax 
Commissioners  when  entered  on  the  local  assessment  roll  has  the 
same  force  and  effect  as  if  the  assessment  had  been  made  by  local 
assessors  so  far  as  the  apportionment  and  collection  of  taxes  ia  con- 
cenied,  but  I  have  grave  doubt  whether  it  was  the  intention  of  the 
Legislature  by  such  langnage  to  provide  that  the  assessment  of  the 
special  franchises  should  be  considered  as  "on  the  same  roll  hy 
the  sams  qfflcers^^  for  the  purpose  of  reviewing  the  relative  value  of 
property  assessed  hy  different  officers.  If  it  was  the  intention  of 
the  Legislature  to  construe  the  assessment  of  special  franchises  as 
made  by  the  same  officers  as  local  assessments  for  the  purpose  of 
reviewing  the  assessment  by  certiorari,  it  will  be  claimed  that  a 
person  assessed  in  a  local  tax  district  may  by  a  petition  alleging  that 
the  local  assessors  have  assessed  the  real  property  of  the  petitioner 
and  that  of  all  other  owners  of  real  property  within  the  tax  district 
at  its  full  value,  and  that  the  State  Board  of  Tax  Commissioners 
have  assessed  the  special  franchises  in  the  tax  districts  at  an  amonnt 
less  than  their  full  value,  obtain  a  writ  by  which  all  the  assessments 
then  on  the  roll,  including  those  of  special  franchises,  can  be  reviewed 
to  ascertain  whether  the  assessments  are  relatively  equal.  If  a  writ 
can  be  obtained  under  sections  250  and  251  of  the  Tax  Law  for  such 
purpose  a  hearing  would  be  had  without  the  presence  of  the  State 
Board  of  Tax  Commissioners,  for  concededly  the  writ  under  that 
section  can  only  run  to  the  local  assessors. 

Special  franchises  are  held  to  be  a  new  character  of  property. 
{People  ex  rel  Met,  St,  7?y.  Co,  v.  Tax  Comrs,,  174  N.  Y.  417.) 
The  Court  of  Appeals  have  said  in  referring  to  a  case  where  personal 
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property  was  taxed  at  a  different  ratio  of  valuation  from  that  of  real 
property, ''  tliere  is  no  complaint  of  inequality  in  the  assessment  of  the 
taxable  personal  estate ;  it  is  that  the  taxable  real  estate  is  assessed 
at  a  different  ratio  of  valuation  from  that  adopted  as  to  personal  estate. 
I  do  not  think  that  this  is  an  inequality  which  can  constitute  a 
legal  grievance ;  as  would  be  the  case  if  there  had  been  an  unequal 
valuation  of  property  of  the  same  class."  {Mercantile  Nat.  Bank 
v.  Mayar^  172  N.  Y.  35,  46.)  If  it  was  the  intention  of  the 
Legislature  on  a  review  of  a  special  franchise  assessment  by  writ  of 
certiorari  to  determine  whether  the  two  assessing  boanls  had  made 
their  assessments  with  relative  equality,  it  should  have  been 
expressed  in  the  statute  in  plain  terms.  So  far  as  I  am  aware,  the 
question  of  the  authority  of  the  court  under  the  Tax  Law  to  review 
and  change  individual  assessments  made  by  different  boards  in  the 
same  tax  district  by  reason  of  relative  equality  has  never  been  con- 
sicjered  wheix?  the  authority  of  the  court  has  been  seriously  disputed. 
In  the  case  of  People  ex  rel.  Met  St.  Rij.  Co.  v.  Tax  Coinra.  {supra) 
a  reduction  of  the  special  franchise  assessment  was  directed  by 
ex-Judge  Eakl,  as  referee,  to  conform  the  basis  of  the  assessments 
of  the  special  franchises  to  that  found  to  have  been  adopted  by  the 
local  assessors,  and  the  opinion  of  Judge  Earl  was  generally 
approved  by  the  Court  of  Appeals  without  a  discussion  of  the  ques- 
tion here  involved.  Similar  adjudications  have  been  made  in  other 
cases  at  Special  Term.  In  view  of  the  precedents  thus  established, 
I  will,  until  a  contrary  decision  by  the  Court  of  Appeals,  assume 
that  the  court  has  authority  by  writ  of  certiorari  to  correct  assess- 
ments for  the  purpose  of  making  such  assessments  relatively  equal. 
Assessing  officers  are  authorized  to  defend  assessments  made  by 
them.  They  are  an  exception  to  the  general  rule,  that  boards  exer- 
cising judicial  functions  cannot  be  heard  in  defense  of  their  deter- 
minations. Assessing  officers  have,  without  exception,  been  heard 
in  defense  of  their  assessments  and  the  great  body  of  persons 
assessed  are  compelled  to  rely  upon  the  boards  or  officers  making 
assessments  defending  their  assessment  whenever  challenged.  The 
right  of  local  assessoi-s  to  defend  their  assessments  after  a  return  to 
a  writ  issued  to  them  as  provided  in  sections  250  and  251  of  the 
Tax  Law  and  the  right  of  said  State  Board  of  Tax  Commissioners 
to  defend  their  assessments  after  a  return  to  a  writ  issued  to  them 
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pursuant  to  section  45  of  the  Tax  Law  is  conceded.  If,  in  addition 
to  defending  their  assessnnents,  each  board  assessing  property  in  the 
same  tax  district  is  allowed  to  attack  the  work  of  the  other  board, 
the  local  assessors  will  be  compelled  to  seek  evidence  as  to  a  class 
of  property  not  left  to  such  board  for  valuation  and  the  State 
Board  will  be  compelled  to  seek  evidence  as  to  property  in  particu- 
lar tax  districts  in  every  part  of  the  State,  making  a  burden  that 
will  seriously  complicate  the  practical  work  of  the  assessing  officers. 
The  impracticability  of  enforcing  the  Special  Franchise  Tax  Law 
(Laws  of  1899,  chap.  712,  as  amd.)  has  been  urged  from  the  time  of 
its  enactment  and  the  court  should  not  increase  the  complications 
arising  out  of  its  enforcement  by  straining  the  language  of  the 
sections  relating  to  a  review  of  the  assessment  so  as  to  allow 
either  board  to  litigate  questions  other  than  such  as  are  in  defense 
of  their  own  assessments.  As  we  have  seen,  it  is  the  duty  of  the 
State  Board  of  Tax  Commissioners  to  assess  the  special  franchises 
at  their  full  value.  A  defense  of  their  assessments  when  chal- 
lenged only  extends  to  the  presentation  of  evidence  relating  to 
the  value  and  relative  value  of  the  several  franchises  assessed 
by  them.  So  the  duty  of  the  local  assessors  in  the  defense  of 
their  assessments  when  challenged  only  extends  to  presenting  evi- 
dence relating  to  the  value  and  relative  value  of  the  property  so 
asssessed  by  them.  The  defense  of  their  assessments  respectively 
does  not  in  any  way  extend  to  a  consideration  of  work  performed 
by  another  and  independent  board.  I  am  not  aware  that  an  assess- 
ing board  has  ever  been  allowed  to  litigate  questions  upon  a  return 
to  a  writ  of  certiorari  other  than  such  as  relate  to  the  legality 
of  the  assessment  or  tlie  value  or  relative  value  of  the  property 
assessed  by  it.  Under  the  Tax  Law  each  board  to  which  the  writ  runs 
is  bound  to  answer  it,  but  there  is  nothing  in  such  law  requiring 
that  the  bounds  of  the  authority  of  either  board  in  litigating  the 
questions  involved  shall  be  extended  beyond  the  practice  in  such 
cases  as  long  established.  On  a  proper  petition  for  a  writ  of  cer- 
tiorari against  the  State  Board  of  Tax  Commissioners  the  writ  must 
be  granted.  (Mercantile  Nat.  Bank  v.  Mayor ^  supra.)  When  by 
the  petition  it  appears  that  a  comparison  of  the  assessments  of  the 
two  assessing  boards  is  desired,  the  provision  of  section  45  of  the  Tax 
Law  by  which  the  court  or  judge  may  ht  the  writ  run  to  another  board 
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or  officer  should  be  deemed  mandatory,  and  no  relief  arising  from 
inequality  of  assessment  as  between  the  two  assessing  boards  should 
be  granted  unless  the  writ  runs  to  the  local  board  of  assessors  as 
well  as  to  the  State  Board  of  Tax  Commissioners  and  such  local 
board  are  given  an  opportunity  to  defend  their  assessment  so  chal- 
lenged. So  if  a  person  assessed  upon  any  assessment  roll  makes 
application  for  a  writ  of  certiorari  against  the  local  board  of  assess- 
ors, by  which  petition  it  appears  that  a  comparison  of  the  assessments 
of  the  two  assessing  boards  is  desired,  the  court  should  compel  such  | 
petitioner  to  raise  the  question,  if  at  all,  by  a  writ  running  to  the  j 
State  Board  of  Tax  Commissioners  under  said  section  45,  where  i 
such  State  Board  of  Tax  Commissioners  as  well  as  the  local  board  of  ] 
assessors  can  have  an  opportunity  to  defend  their  assessments  so  | 
challenged.  If  the  Tax  Law  is  so  construed  and  the  State  Board  of 
Tax  Commissioners  as  well  as  the  local  board  of  assessors  are  con- 
fined in  the  proceeding  to  a  defense  of  the  assessments  made  by 
them  respectively,  all  interests  will  be  fully  protected  and  the  possi- 
bility of  having  a  workable  system  in  the  review  of  assessments 
will  be  largely  increased.  I  see  no  reason  for  granting  to  the  State 
Board  of  Tax  Commissioners  greater  authority  for  the  presentation 
of  evidence  in  the  proceeding  than  is  granted  to  local  assessing 
boards  when  they  are  properly  before  the  court  in  answer  to  a  writ  « 
running  to  thefti.  Each  board  will  be  presumed  to  bo  more  compe- 
tent to  defend  the  assessments  made  by  it  than  any  other  board  or 
person.  The  unseemly  spectacle  of  two  bodies  of  public  officers 
each  challenging  in  court  the  work  of  the  other  would  be  but 
slightly  less  unseemly  if  the  State  Board  of  Tax  Commiefeionera  are 
allowed  to  attack  the  work  of  the  local  assessors  in  an  attempt  to 
show  that  they  had  performed  their  duty  as  faithfully  as  the  local 
board  of  assessors  and  the  local  board  of  assessors  were  denied  the 
right  to  attack  the  work  of  the  State  Board  of  Tax  Commissioners 
for  a  like  purpose.  I  concur  in  the  modification  of  the  order  sug- 
gested by  Mr.  Justice  Smith.  The  question  of  the  rights  and  duties 
of  the  respective  boards  after  a  return  to  the  writ  will  not  be  fixed 
and  determined  by  the  amended  order. 

Parker,  P.  J.  (dissenting) : 

I  cannot  concur  with  the  conclusion  reached  in  this  case. 

In  my  judgment  the  act  in  question  does  not  authorize  the  relator 
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to  ask  for  a  correction  of  the  assessment  of  its  franchise  on  the 
ground  that  it  has  been  made  at  a  higher  proportionate  valuation 
than  that  at  which  the  local  assessors  have  assessed  the  property  on 
their  roll.  Such  an  equalization  between  the  work  of  tlie  different 
boards  is  not  given  by  this  statute ;  and,  inasmuch  as  all  the  other 
questions  raised  by  tliis  writ  have  been  decided  against  the  relator, 
the  writ  should  be  dismissed. 

Section  250  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  is  the  only 
one  which  specifies  the  grounds  upon  which  a  review  of  any  assess- 
ment may  be  had  by  certiorari.  As  to  tlie  first  and  second  grounds 
therein  specified,  tlie  court  has  decided  against  this  relator  in  this 
case.  As  to  the  third,  and  only  other  ground  therein  specified,  the 
inequality  which  is  the  basis  of  the  alleged  grievance  must  arise  from 
an  unequal  valuation  of  property  assessed  "  on  the  same  roll"  and 
"  by  the  same  officers." 

In  this  case  comparison  is  made  between  the  valuation  of  the 
relator's  special  franchise,  assessed  by  the  State  officers,  and  that  of 
the  real  estate  in  the  city,  assessed  entirely  by  the  board  of  local 
assessors.  Inequality  in  such  valuations  is  very  clearly  not  included 
in  the  third  ground  for  which  a  review  may  be  had. 

This  plain  exclusion  from  review  by  certiorari  of  an  assessment 
made  by  one  board  with  that  made  by  the  other  board,  it  is  claim'ed 
has  been  entirely  modified  by  the  provisions  of  sections  42  and  45  of 
the  Tax  Law  (added  by  Laws  of  1899,  cliap.  712,  and  amd.  by  Laws 
of  1902,  chap.  112,  and  Laws  of  1900,  chap.  254  respectively).  I  can 
discover  nothing  in  either  of  such  sections  that  assumes  to  change 
the  grounds  for  which  a  writ  of  certiorari  may  be  issued  to  review 
an  assessment,  or  that  indicates  a  purpose  to  strike  out,  under  any 
circumstances,  from  section  250  the  words  "  on  the  same  roll  by  the 
same  officers."  The  assessment  of  a  special  franchise,  made  by  the 
State  Board  of  Tax  Commissioners,  may  be  given  the  "  same  force 
and  effect"  after  being  certified  to  the  local  board  and  placed  upon 
its  roll  as  if  made  by  the  latter  board,  but  that  by  no  means  changes 
the  fact  that  it  had  been  actually  assessed  by  the  State  Board,  nor 
indicates  an  intent  to  strike  out  from  section  250  the  phrase  above 
quoted. 

Moreover,  the  whole  structure  of  the  act  indicates  that  it  waa 
App.  Div.— Vol.  CI.        16 
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enacted  without  reference  to  any  remedy  for  inequality  of  assess- 
ment  by  the  two  boards.  Thas,  in  the  case  before  us,  section  250 
provides  that  the  petition  for  a  writ  of  certiorari  "  must  show  tliat 
application  has  been  made  in  due  time  to  the  proper  officers  to  cor- 
rect such  assessment."  The  proper  time  to  complain  of  an  assess- 
ment of  this  special  franchiu  was  February  eighteenth.  Such  was 
the  day  advertised  by  the  State  Board  for  correcting  their  assessment 
of  this  special  franchise.  But  the  relator  could  not  then  know  of  the 
inequality  now  complained  of,  because  the  local  board  had  not  then 
made  its  assessment ;  and  thus  it  is  apparent  that  the  Legislature 
had  no  expectation  that  a  petition  would  ever  be  used  which  asked 
for  relief  because  of  such  an  equality. 

If  it  be  considered  that  the  local  lx>ard  were  the  proper  officers 
to  apply  to  for  a  correction  of  such  assessment,  it  is  apparent  that 
such  application  would  be  a  mere  idle  ceremony.  The  local  board 
could  on  ^'  grievance  day  "  change  an  assessment  made  by  themselves 
so  that  it  would  be  equal  with  other  assessments  made  by  them,  but 
it  is  hardly  to  be  expected  that  the  Legislature  intended  to  permit 
the  local  board,  upon  such  an  application,  to  practically  reassess  the 
special  franchise  on  the  theory  that  it  had  been  assessed  by  the 
State  Board  at  a  higher  proportionate  valuation  than  the  local  board 
had  assessed  other  property.  The  special  franchise  has  been'  held 
to  be  a  kind  of  property  peculiar  to  itself,  and  one  which  the  local 
board  is  unfitted  to  value  and  assess.  Hence  the  constitutionality 
of  the  law  creating  a  State  Board  to  assess  it.  {^People  ex  rel.  Met, 
St,  By,  Co,  v.  Tax  Comrs,^  174  N.  Y.  417.)  In  no  point  of  view 
is  the  requirement  that  the  petitioner  must  lirst  apply  to  the  proper 
officers  for  a  correction  of  its  assessment  before  suing  out  the  writ 
consistent  with  the  idea  that  it  may  have  such  writ  to  review  an 
inequality  arising  from  the  action  of  both  boards.  It  is  incredible 
that  the  Legislature  intended  that  in  any  case  either  board  might 
review  the  action  of  the  other. 

So  also  it  is  clear  that  no  method  can  be  discovered  in  this  act  for 
granting  relief  against  inequalities,  arising  from  a  comparison  of  the 
assessments  of  the  two  boards,  that  will  not  present  the  unseemly 
spectacle  of  two  public  boards  at  variance  over  the  question  which 
board  is  responsible  for  the  error  charged  in  the  petition. 

This  question,  although    it    has  been  indirectly  pi-esented  and 
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Assumed  in  several  decisions  in  the  lower  conrts,  has  never,  so  far  as 
I  can  ascertain,  been  passed  npon  by  any  court  which  is  controlling 
npon  Tis.  In  the  case  above  cited,  although  the  referee  assumed 
that  such  an  inequality  was  ground  for  review  by  the  certiorari 
issued  in  that  case,  and  gave  relief  based  thereon,  yet  neither  this 
court  nor  the  Court  of  Appeals  expressed  any  opinion  nor  gave  any 
judgment  thereon.  The  People  did  not  appeal,  and  so  that  ques- 
tion was  not  presented  to  either  of  the  appellate  courts.  Upon 
this  appeal  the  question  is  squarely  before  us,  and  I  am  of  tlie 
opinion  that  we  should  now  decide  it  in  the  manner  above  stated. 

If,  however,  an  inequality  in  the  ratio  of  valuation  by  the  two 
1x)ards  is  to  be  deemed  a  good  ground  for  a  writ  of  certiorari  under  the 
law  as  it  now  is,  in  my  judgment  the  inquiry  necessary  to  determine 
that  question  calls  for  a  review  of  the  work  of  each  lx)ard  ;  and  so 
the  relator  who  seeks  relief  upon  that  ground  must  take  out  his  writ  of 
certiorari  to  both  boards.  Thus,  in  the  case  at  bar,  this  relator  com- 
plains in  its  petition,  not  only  that  the  assessment  of  its  franchise 
by  the  State  Board  was  illegal  and  that  it  was  overvalued,  l>ut  that 
it  was  unequal,  in  that  it  was  valued  at  its  par  value,  while  the  real 
estate  generally  throughout  the  city  was  valued  by  the  local  board  at 
not  over  eighty  per  cent  of  its  actual  value.  Necessarily,  to  deter- 
mine the  truth  of  this  last  proposition,  a  writ  of  certiorari  must  be 
issued  to  the  State  Board.  It  is  their  assessment  that  is  sought  to 
be  changed  and  corrected ;  hence  that  board  must  necessarily  be 
before  the  court.  But,  manifestly,  such  board  is  not  the  only  one 
whose  work  is  to  be  reviewed  under  such  a  complaint.  The  work  of 
the  local  board  must  also  be  inquired  into,  because  the  charge  is  that, 
owing  to  the  fact  that  it  has  assessed  the  real  estate  twenty  per  cent 
below  its  actual  value,  the  unjust  inequality  complained  of  has 
arisen.  Therefore  this  relator  conceives  himself  "  aggrieved "  by 
reason  of  the  action  of  the  local  board  in  assessing  the  property 
within  its  jurisdiction  at  a  figure  lower  than  the  law  allows,  to  wit, 
at  less  than  its  actual  value.  Therefore,  under  the  provisions  of 
sections  250  and  251  of  the  Tax  Law,  it  should  also  procure  a 
writ  of  certiorari  against  the  local  board.  In  other  words,  the 
relator  complains  of  the  action  of  both  boards,  and,  therefore,  must 
review  the  action  of  both,  and  so  it  should  sue  out  its  writ  against 
both  boards. 
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This  is  apparent  by  noticing  the  practical  operation  of  the  case 
before  us.  One  writ  is  issued  to  tlie  State  Board  alone.  That  board 
makes  return,  full  and  complete,  as  to  all  its  own  proceedings,  and  it 
appears  from  it  that  it  had  valued  the  relator's  special  franchise  at 
its  just  and  correct  par  value.  But  as  to  the  charge  in  the  relator's 
petition,  that  the  local  board  had  assessed  the  property  within  its 
jurisdiction  at  eighty  per  cent  only  of  its  actual  value,  the  State  Board 
returns  that  it  knows  nothing  about  it.  And  naturally  such  must 
be  its  return.  It  has  no  part  in  making  that  assessment,  no  duty 
concerning  it.  All  the  State  Board's  work  in  tlie  city  is  finished 
before  the  local  board's  work  of  assessment  is  begun.  Hence  it  is 
beyond  the  knowledge  of  the  State  Board  either  to  affirm  or  deny 
tlie  truth  of  such  charge.  Clearly  the  return  of  the  State  Board 
can  give  the  court  no  information  upon  that  subject ;  and  it  is  not 
its  duty  to  attempt  to  do  so,  or  to  raise  any  issue  with  the  relator 
upon  that  subject.  And,  therefore,  it  has  not  done  so  in  this  case. 
But  this  leaves  the  subject-matter  of  the  relator's  complaint  only 
half  presented  to  the  court.  Has  the  local  board  assessed  at  only 
eighty  per  cent  or  at  any  figure  less  than  one  hundred  per  cent? 
If  it  has,  then  the  inequality  of  which  the  relator  complains  exists. 
If  it  has  not,  then  the  relator's  assessment  should  not  be  changed. 
Manifestly,  the  return  of  the  local  hoard  alone  can  give  the  court 
information  on  that  subject.  Clearly  it  alone  can  raise  an  issue 
over  that  charge. 

Therefore,  if  the  relator  would  obtain  relief  from  the  court  by 
reason  of  this  alleged  inequality,  it  was  its  duty  to  procure  this 
writ  of  certiorari  to  be  issued  against  both  of  the  boards,  to  the  end 
that  a  return  be  made  which  could  cover  the  whole  work  of  which 
complaint  is  made,  and  inform  the  court  of  the  whole  proceeding  to 
be  reviewed.  Then  the  real  issues,  if  any  exist,  are  defined,  and 
the  court  can  direct  such  evidence  to  be  taken  as  it  shall  find 
necessary. 

In  short,  I  am  of  the  opinion  that,  in  order  to  obtain  a  decision 
upon  the  question  which  the  relator  here  presents,  it  should  have 
made  the  local  board  a  party  to  this  writ.  The  authority  to  do  so 
is  found  in  the  provisions  of  the  law  that  any  person  feeling 
aggrieved  by  the  action  of  either  board  on  either  of  the  three 
grounds  specified  in  section  250  of   the   Tax  Law,  may  have  a 
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writ  of  certiorari  against  the  board  complained  of,  to  deternaine 
the  justness  of  such  complaint.  And  if  the  complaint  is  against 
lx)th  boards,  then  the  writ  of  certiorari  must  go  to  both.  The 
provisions  of  section  45  of  the  Tax  Law  which  have  been  invoked 
as  authority  for  bringing  in  this  local  board  apply  to  instances  wheio 
one  seeks  to  review  the  work  of  the  State  Board  only.  When  it 
is  sought  to  compare  the  work  of  the  State  Board  with  that  of  the 
local  board,  and  thus  it  becomes  necessary  to  procure  a  writ  against 
each,  two  proceedings  are  not  necessary.  One  writ  may  be  issued 
to  both,  but  section  45  in  no  way  controls  its  issuance,  nor  the  return 
to  the  same. 

Assuming,  then,  that  the  local  board  of  assessors  is  a  necessary 
party  to  this  proceeding,  the  question  is  presented,  what  disposition 
should  be  made  of  this  case  ? 

The  relator  having  neglected  to  make  such  board  a  party,  and 
objecting  now  that  it  be  brought  in,  although  manifestly  until  a 
return  from  it  is  received  no  intellegent  disposition  of  this  case 
upon  this  question  can  be  had,  it  seems  to  me  that  the  orderly 
method  of  procedure  requires  a  dismissal  of  the  writ. 

I  can  see  no  propriety  in  allowing  the  local  board  to  force  itself 
into  this  proceeding  against  the  opposition  of  this  relator,  and  thus 
insist  upon  an  inquiry  that  the  relator  has  the  clear  right  to  aban- 
don. If  we  are  to  assume  that  this  inquiry  is  permissible  under  this 
statute,  and  that  the  local  board  is  a  necessary  party  to  it,  I  conclude 
that  the  local  board  may  move  the  court  that  either  the  writ  be 
deemed  abandoned  as  to  this  particular  inquiry,  or  else  that  it  be 
amended  so  as  to  run  to  both.  The  local  board  has  an  interest  in 
the  matter  sufficient  to  warrant  such  a  motion  on  its  part,  to  the  end 
tliat  it  may  make  return  to  so  much  of  the  relator's  petition  as 
requires  a  review  of  its  work.  But  it  has  no  right  to  the  order 
from  which  this  appeal  is  taken.  That  order  should  be  reversed  ; 
and,  unless  the  relator  itself  now  asks  to  so  amend  the  writ,  it 
should  be  dismissed  on  application  to  the  court  below. 

Order  modified  by  substituting  therefor  an  order  directing  that 
the  writ  granted  herein  on  the  6th  day  of  May,  1903,  be  amended 
by  directing  that  it  run  to  Charles  F.  Pond,  Joseph  C.  Wilson, 
Frank  Fritchie  and  Charles  H.  Judson  as  the  board  of  assessors  of 


Digitized  by  VjOOQIC 


246    SHAW  V.  N.  Y.  CENTRAL  &  H.  R.  R.  R.  CO. 

Third  Department,  January,  1905.  [Vol.  101. 

the  city  of  Rochester,  as  well  as  to  the  State  Board  of  Tax  Coin- 
uiissioners,  commanding  said  board  of  assessors  of  the  city  of 
Rochester  to  return  their  proceedings  with  respect  to  the  assessment 
of  real  property  in  said  city  with  the  same  force  and  effect  as  if  the 
writ  had  originally  been  directed  to  them. 


N.  Abchibald  Shaw,  Jb.,  as  Administrator,  etc.,  of  Mabt  E. 
FowLKS,  Deceased,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  as  Lessee  of  The  Boston  and 
Albany  Railroad,  Respondent. 

The  venue  of  an  affidavit  is  prima  facie  the  place  where  taken  —  a  petition  verified 
before  a  notary  outeide  of  hie  jurisdiction  mil  he  treated  as  unverified —  letters  of 
administration  granted  thereunder  are  prima  facie  valid — tolio  may  object  that 
parties^  having  prior  right  to  administration,  were  not  cited. 

The  venue  of  an  affidavit  is  primal  facie  the  place  where  it  was  taken. 

A  petition  for  letters  of  administration  must  be  treated  as  unverified,  where  the 
affidavit  of  verification  attached  thereto  purports  to  have  been  made  before  a 
notary  public  in  the  county  of  New  York,  while  the  venue  stated  therein  is 
Columbia  county. 

Letters  of  administration,  even  though  granted  on  an  unverified  petition,  are 
prima  facie  proof  that  they  were  properly  issued,  and  it  is  incumbent  on  a  per- 
son claiming  that  they  were  improperly  issued  to  establish  that  fact  by  affirma- 
tive proof. 

The  objection  that  letters  of  administration  were  improperly  issued,  because  par- 
ties having  a  prior  right  thereto  were  not  cited,  can  only  be  raised  by  the 
parties  having  such  prior  right. 

Appeal  by  the  plaintiflf,  N.  Archibald  Shaw,  Jr.,  as  adminis- 
trator, etc.,  of  Mary  E.  Fowlks,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
tlie  clerk  of  the  county  of  Columbia  on  the  15th  day  of  June,  1904, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Columbia  Trial  Term. 

G.  K.  Daley ^  for  the  appellant. 

A,  B.  Gar  denier  y  for  the  respondent 

SMrTH,  J. : 

This  action  is  brought  to  recover  damages  for  causing  the  death  of 
the  plaintiff's  intestate.    Upon  the  trial  the  plaintiff's  letters  of  admin- 
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istratioii  were  introduced  in  evidence  and  thereafter  upon  motion 
stricken  out.  The  complaint  has  apparently  been  dismissed  for 
the  reason  that  the  plaintiff  has  not  shown  himself  entitled  to  bring 
the  action. 

After  the  introduction  by  plain tiflE  of  his  letters  of  administration, 
the  defendant  introduced  the  petition  upon  which  those  letters  were 
granted.  That  petition  purported  to  have  been  verified  before  a 
notary  public  in  the  county  of  New  York,  while  the  venue  of  the 
affidavit  of  verification  was  stated  as  "  State  of  New  York,  County 
of  Columbia."  The  venue  of  the  aflidavit  is  prima  facie  the  place 
where  it  is  taken.  {Babcock  v.  Kuntzsch^  85  Hun,  33.)  By  section 
2591  of  the  Code  of  Civil  Procedure  it  is  provided  that  letters  of 
I  administration  granted  by  a  court  "  having  jurisdiction  to  grant 

I  them  as  prescribed  in  this  chapter,*  are  conclusive  evidence  of  the 
authority  of  the  persons  to  whom  they  are  granted  until  the  decree 
granting  them  is  reversed  upon  appeal,  or  the  letters  are  revoked." 
It  probably  must  be  held  then  that  the  petition  stands  upon  the 
record  as  an  unverified  petition.  In  Redfield's  Surrogates'  Prac- 
tice (6th  ed.  §  366)  it  is  said :  "  The  statute  does  not  require  the 
facts  conferring  jurisdiction  to  be  proved  in  any  particular  way  nor 
i  the  proofs  to  be  filed  or  reduced  to  writing  and  therefore  a  failure 

to  find  such  proofs  on  file  in  the  Surrogate's  office  is  not  evidence 
that  no  such  proofs  were  adduced  before  him  ;  the  presumption  is 
j  that  they  were.     The  production  of  the  letters  or  the  record  or  the 

exemplification  of  the  record  thereof  establishes  prima  fade  the 
representative  character  of  an  administrator  in  an  action  brought 
by  him."  That  the  letters  are  sufficient  in  the  absence  of  proof  of 
want  of  jurisdiction  is  held  in  Belden  v.  Meeker  (2  Lans.  473  ;  S.  C, 
I  47  N.  Y.  307) ;  Farley  v.  McConneU  (52  id.  630) ;  Welch  v.  N.  Y, 

\  G,  R.  R.  Go,  (53  id.  610).     (See  Throop's  note  to  Code  Civ.  Proc. 

[1880  ed.]  §  2473.)     In  this  case  there  was  no  proof  of  want  of  juris- 
!  diction.     The  only  proof  was  to  the  effect  that  the  petition  for  such 

j  letters  should  be  given  the  effect  of  an  unverified  petition.     Under 

the  authorities  cited,  it  would  seem  to  be  held  that  to  discredit  the 
I  letters  the  defendant  was  bound  to  prove  more,  to  wit,  to  prove 

I  affirmatively  that  jurisdiction  did  not  exist.     Nor  can  the  ruling  of 

the  trial  justice  striking  out  the  letters  be  sustained  on  the  ground 


♦Code  Civ.  Proc.  chap.  18.— [Rep. 


Digitized  by  VjOOQIC 


248    PEOPLE  EX  rel.  METROPOLITAN  S.  CO.  v.  KELSEY. 
Third  Depaktmbnt,  January,  1905.  [Vol.  101. 

that  parties  with  prior  right  to  letters  were  not  cited.  It  seems 
that  this  complaint  only  lies  with  those  having  such  prior  right. 
(ITelly  V.  West,  80  N.  Y.  140 ;  Power  v.  Spechmaii,  126  id.  357.) 

Defendant  now  seeks  to  sustain  this  judgment  by  insisting  tliat 
upon  the  proofs  the  plaintiff's  intestate  is  shown  to  have  been 
guilty  of  contributory  negligence.  She  was  riding  in  a  carriage  as 
the  guest  of  Davidson,  who  was  driving  the  horse.  We  hav- 
allowed  a  judgment  to  stand  recovered  against  the  defendant  by 
the  representatives  of  Davidson.  A  fortiori  should  it  be  held  to 
be  for  the  jury  to  decide  whether  plaintiff's  intestate  was  guilty  of 
contributory  negligence.  Without  discussing  the  facts  in  detail,  it 
is  sufficient  to  say  that  we  are  of  opinion  that  the  judgment  dismiss- 
ing the  complaint  cannot  be  sustained  on  the  ground  that  upon  the 
evidence  as  matter  of  law  it  should  be  held  that  plaintiff's  intestate 
was  guilty  of  contributory  negligence.  Holding  then  that  the 
letters  of  administration  were  improperly  stricken  from  the  record 
and  that  the  judgment  dismissing  the  complaint  cannot  be  upheld 
upon  any  other  ground  urged  upon  us,  it  follows  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


The  People  of  the  State  of  New  York  ex  rel.  Metropolitan 
Securities  Company,  Relator,  v.  Otto  Kelsey,  as  Comptroller 
of  the  State  of  New  York,  Respondent. 

Tax  to  he  paid  by  a  corporation  which  has  declared  no  dimdends  —  appraisal  by  the 
Comptroller — ?ie  is  not  limited  by  the  market  value  of  the  stock  —  the  surplus  mutt 
be  included — wha,t  shows  his  dissatisfaction  with  the  appraisal  of  the  secretary 
or  treasurer. 

Where  the  Comptroller  of  the  State  of  New  York,  when  fixing  the  tax  to  be  paid 
by  a  corporation  which  has  declared  no  dividends  during  the  year,  is  dissatifl- 
fled  with  the  appraisal  of  the  value  of  the  capital  stock  of  the  corporation 
made  by  its  secretary  or  treasurer  purauant  to  section  190  of  the  Tax  Law 
(Laws  of  1896,  chap.  90^),  and  elects  to  reject  such  appraisal  and  to  make  his 
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own  appraisal,  as  he  is  permitted  to  do  by  that  section  of  the  Tax  Law,  he  is 
not  limited  by  the  average  market  price  for  which  the  stock  sold  during  the 
year  except  that  he  is  required  to  appraise  it  at  not  less  than  such  average 
market  price. 

The  rejection  of  the  appraisal  made  by  the  secretary  or  treasurer  of  the  corpora- 
tion and  the  making  of  a  new  appraisal  by  the  Comptroller  himself  is  sufficient 
evidence  of  his  dissatisfaction  with  the  appraisal  of  the  secretary  or  treasurer. 

In  estimating  the  value  of  the  capital  stock,  the  surplus  of  the  corporation  is 
properly  included  therein. 

Ceetiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
5th  day  of  July,  1904,  directed  to  Otto  Kelsey,  as  Comptroller  of  the 
State  of  New  York,  commanding  him  to  certify  and  return  to  the 
office  of  the  clerk  of  the  county  of  Albany  all  and  singular  his  pro- 
ceedings had  in  relation  to  the  assessment  of  a  franchise  tax  against 
the  relator  for  the  year  ending  October  31,  1903. 

Joseph  P.  CoUoni^  Jr,^  W.  B.  Bell  and  Outhrie^  Gravath  dk 
Henderson^  for  the  relator. 

John  CtmneeHj  Attorney- Oeneraly  and  William  IL  Woody 
Deputy  Attorney- Oeneraly  for  the  respondent. 

Smith,  J. : 

During  the  year  ending  October  31,  1903,  the  relator  paid  no 
dividend  upon  its  stock.  Under  section  182  of  the  Tax  Law  (Laws 
of  1896,  chap.  908,  as  amd.  by  Laws  of  1901,  chap.  558)  it  was  liable 
to  an  assessment  of  one  and  one-half  mills  upon  each  dollar  of  the 
appraised  capital  employed  within  the  State.  By  section  190  the 
treasurer  or  secretary  of  the  company  is  required  to  "  estimate  and 
appraise  the  capital  stock  of  such  company  upon  which  no  dividend 
has  been  declared  *  *  *  at  its  actual  value  in  cash,  not  less, 
however,  than  the  average  price  which  said  stock  sold  for  during  said 
year,  and  shall  forward  the  same  to  the  Comptroller  with  the  report 
provided  for  in  the  last  section."  It  is  then  provided  by  the  sec- 
tion :  "  If  the  Comptroller  is  not  satisfied  with  the  valuation  so  made 
and  returned  he  is  authorized  and  empowered  to  make  a  valuation 
thereof,  and  settle  an  account  upon  the  valuation  so  made  by  him, 
and  the  taxes,  penalties  and  interest  to  be  paid  the  State."  The 
relator  has  two  complaints  of  the  Comptroller's  assessment:  Firsty 
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that  the  Comptroller  did  not  follow  the  average  price  which  said 
stock  sold  for  during  the  year,  and,  second^  that  in  appraising  the 
yalne  of  the  stock  he  has  included  a  su-ni  which  has  been  called 
surplus  by  the  corporation. 

Neither  complaint  of  the  relator  is  well  grounded.  Tlie  estimate 
and  appraisal  value  to  be  made  by  the  secretary  or  treasurer  of  the 
company  in  the  first  instance  is  of  actual  value,  not  less  than  the 
average  market  price.  That  estimate  and  appraisal  may  be  disre- 
garded by  the  Comptroller  if  he  be  dissatisfied  therewith,  and  he 
may  himself  estimate  and  appraise  the  value  of  the  capital  stock  at 
a  sum  not  less  than  the  average  market  price.  The  relator  relies 
upon  the  case  of  People  ex  rel.  Colonial  Thrust  Company  v. 
Morgam,  (47  App.  Div.  126),  decided  in  this  department.  That 
case  does  not  sustain  his  contention.  An  extract  is  quoted  from 
the  opinion  of  Mr.  Justice  Herrick  wherein  what  was  said  was 
entirely  unnecessary  to  the  decision,  and  in  connection  with  the  rest 
of  his  opinion  can  hardly  be  said  to  bear  out  the  interpretation 
which  relator's  counsel  has  given  thereto.  The  statute  seems  to  me 
clear.  It  calls  for  a  valuation  first  by  the  secretary  or  treasurer  of 
the  company,  and  afterwards  by  the  Comptroller.  That  valuation 
is  in  no  way  limited  by  the  average  market  price  of  sales  of  stock 
except  that  it  shall  not  be  less  than  such  average  market  price.  It 
is  urged  there  is  nothing  to  show  that  the  Comptroller  is  dissatisfied 
with  the  estimate  or  appraisal  of  the  company's  treasurer.  It  would 
seem,  however,  that  the  rejection  of  such  appraisal  and  the  making 
of  new  appraisal  by  the  Comptroller  himself  would  be  suflScient 
evidence  of  his  dissatisfaction  with  the  appraisal  of  the  treasurer. 

Nor  do  I  see  how  the  relator  can  complain  that  what  he  calls  sur- 
plus was  considered  in  estimating  the  value  of  the  capital  stock.  In 
fact,  it  is  difficult  to  see  how  the  actual  value  of  capital  stock  can  be 
estimated  without  including  surplus.  The  case  of  People  ex  rd. 
Cominercial  Cable  Compa/ay  v.  Morgan  (178  N.  Y.  433)  furnishes 
no  support  for  the  relator's  contention,  as  in  that  case  a  dividend  of 
more  than  six  per  cent  had  been  declared,  and  it  was  unnecessary  to 
appraise  the  value  of  the  capital  stock  in  order  to  arrive  at  the 
amount  upon  which  the  percentage  should  be  reckoned.  In  the 
case  of  People  v.  Albany  Insurance  Company  (92  N.  Y.  468) 
Rapallo,  J.,  writing  for  the  court,  in  speaking  of  a  similar  statute 
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(Laws  of  1880,  chap.  542,  as  amd.  by  Laws  of  1881,  chap.  361), 
says  :  "  Should  a  corporation  earning  six  per  cent  or  more,  withhold 
all  dividends,  or  pay  less  than  six  percent  and  accumulate  its  earn- 
ings or  employ  them  as  capital  to  improve  its  property,  it  would  not 
thereby  escape  taxation,  for  it  would  then  be  taxable  according 
to  the  actual  value  of  its  capital  stock,  and  that  value  would  be 
increased  by  the  amount  of  surplus  thus  accumulated,  and  it  would 
be  taxable  at  the  rate  of  one  and  one-half  mills  upon  each  dollar  of 
the  valuation  of  such  stock.     *    *     *  " 

I  find  no  reason  for  disturbing  the  conclusion  of  the  Comptroller, 
and  recommend  that  the  determination  be  confirmed,  with  fifty 
dollars  costs  and  disbursements. 

Determination  of  the  Comptroller  unanimously  confirmed,  with 
fifty  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  Erie  Railroad 
Company,  Relator,  v.  The  Board  of  Railroad  Commissioners  of 
THE  State  of  New  York  and  George  W.  Dunn  and  Othera,  as 
Railroad  Commissioners  of  the  State  of  New  York,  and  Being 
the  Members  of  Said  Board,  and  Binohamton  and  Southern 
Railroad  Company,  Respondents. 

Bnilroad  —  certifleaU  cf  the  Railroad  Oammimoners  tliat  public  convenience  and  a 
neeeanty  required  its  construction  —  not  wnd  tohere  the  road  as  surveyed  exceeds 
that  stcUed  in  tJu  certiflcctte  of  incorporation  and  the  paid-in  capital  stock  does  not 
justify  t?ie  former —  what  is  a  sufficient  publication  of  the  articles  of  association. 

The  certificate  of  incorporation  of  a  railroad  company  fixed  the  eastern  terminus 
of  its  proposed  railroad  at  "the  city  of  Binghamton"  and  gave  the  length  of 
such  road  as  about  eighteen  miles,  and  stated  the  capital  stock  to  be  $180,000. 
$18,000  of  which  was  paid  in.  The  distance  from  the  westerly  terminus  to  the 
westerly  boundary  of  the  city  of  Binghamton  was  fifteen  and  three-tenths 
miles,  and  if  the  road  were  extended  from  the  latter  point  to  another  point  in 
the  city  of  Binghamton,  along  a  line  which  had  been  surveyed  and  mapped, 
the  roa(i  would  be  nineteen  and  three-tenths  miles  in  length. 

Held,  that  the  railroad  proposed  in  the  articles  of  association  extended  no  further 
east  than  the  city  of  Binghamton,  and  that,  consequently,  a  certificate  granted 
by  the  Railroad  Commissioners,  to  the  effect  that  public  convenience  and  a 
necessity  required  the  construction  of  the  road  proposed  in  the  articles  of  asao* 
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ciatioD,  was  not  void  on  the  ground  that  such  road  was  nineteen  and  three- 
tenths  miles  long  and  that  ^19,300  of  the  capital  stock  had  not  been  paid  in. 
It  is  sufficient  that  the  articles  of  association  were  published  for  three  weeks 
in  each  of  the  counties  through  which  the  proposed  road  extended,  which  pub- 
lication was  completed  before  any  action  was  had  upon  the  application  for  the 
certificate  that  public  convenience  and  a  necessity  required  the  building  of  the 
proposed  road,  although  such  publication  was  not  completed  at  the  time  when 
the  formal  application  was  filed. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
25tli  day  of  June,  190:1:,  directed  to  the  Board  of  Railroad  Commis- 
sioners of  the  State  of  New  York  and  to  George  W.  Dunn  and 
others,  as  Railroad  Commissioners,  etc.,  commanding  them  to  cer- 
tify and  return  to  the  office  of  the  clerk  of  the  county  of  Albany 
all  and  singular  their  proceedings  had  in  the  matter  of  granting  to 
the  Binghamton  and  Southern  Railroad  Company  a  certificate  under 
section  59  of  the  Railroad  Law  (Laws  of  1890,  chap.  565,  added  by 
Laws  of  1892,  chap.  676,  and  amd.  by  Laws  of  1895,  chap.  545). 

W.  D.  Paifiter,  for  the  relator. 

Sliot  Noi'ion  and  Theodore  R.  TuthiU^  for  the  respondent 
railroad  company. 

Pabkeb,  p.  J. : 

The  several  objections  taken  by  the  relator  in  this  proceeding 
cannot,  in  my  judgment,  be  sustained. 

The  certificate  of  incorporation  of  the  Binghamton  and  Southern 
Railroad  Company  fixes  the  western  terminus  of  its  proposed  road 
at  the  point  where  the  Apalachin  creek  crosses  the  boundary  Hne 
between  the  States  of  New  York  and  Pennsylvania,  and  at  the 
northern  terminus  of  the  road  of  the  "  Pittsburg,  Binghamton  and 
Eastern  Railroad  Company  "  and  the  eastern  terminus  at  "  the  city 
of  Binghamton."  It  gives  the  length  of  the  proposed  road  as  about 
eighteen  miles  and  fixes  the  capital  stock  at  $180,000.  CTpon  the 
hearing  before  the  Board  of  Railroad  Commissioners  it  appeared 
that  the  distance  from  such  western  terminus  to  the  city  of  Bing- 
hamton, viz.,  the  western  boundary  thereof,  is  fifteen  and  three- 
tenths  miles,  and  that,  if  the  road  were  extended  from  such  latter 
point  through  the  city  of  Binghamton,  along  a  line  that  had  been 
surveyed  and  mapped,  to  a  certain  point  in  Robinson  street  near  the 
Delaware  and  Hudson  railroad,  it  wonld  be  about  four  miles  longer. 
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In  that  event  the  total  length  to  Robinson  street  would  be  nineteen 
and  three-tenths  miles. 

The  first  objection  taken  is  that,  because  the  proposed  line  is  in 
fact  nineteen  and  tliree-tenths  miles,  the  capital  stock  should  have 
been  fixed  at  $193,000  instead  of  $180,000,  and  that  there  should 
have  been  paid  in  $19,300  instead  of  $18,000,  and  that  for  this 
reason  the  certificate  is  void. 

But  the  line  as  proposed  in  the  articles  of  association  extends  no 
further  east  than  the  "city  of  Binghamton,"  and  the  certificate 
granted  to  it  by  the  Board  of  Railroad  Commissioners  is  for  the 
road  as  proposed  in  such  articles.  A  complete  road  is  proposed  in 
such  articles  of  association  and  certified  as  necessary,  etc.,  and  if 
under  it  a  road  cannot  be  built  to  Robinson  street  (and  whether  one 
can  or  cannot  we  express  no  opinion  now),  nevertheless  such  articles 
are  not  void  on  that  account. 

The  next  objection  is  that  the  board  acquired  no  jurisdiction  to 
grant  the  certificate  required  by  section  59  of  the  Railroad  Law 
(Laws  of  1890,  cliap.  565,  added  by  Laws  of  1892,  chap.  6Y6,  and 
amd.  by  Laws  of  1895,  chap.  545),  because  the  articles  of  associa- 
tion had  not  been  published  in  both  of  the  counties  of  Broome  and 
Tioga,  into  which  the  proposed  road  extended  before  the  application 
for  such  certificate  was  made  to  such  board. 

But,^r«^,  the  statute  does  not  seem  to  require  it.  Secondly^  the 
articles  of  association  were  published  for  three  weeks  in  each  of  such 
counties  before  any  hearing  was  had  before  the  board.  A  formal 
application  by  petition  was  made  to  the  board  for  such  a  certificate  on 
or  about  November  thirteenth,  but  no  action  was  then  taken,  except 
to  adjourn  the  matter  indefinitely.  By  December  twenty-fourth, 
publication  having  been  completed  in  both  counties,  the  board  fixed 
the  14th  of  January,  1904,  as  the  time  for  the  first  hearing  on  such 
application ;  and  notice  of  that  hearing  was  published  in  those  coun- 
ties and  given  as  required  by  such  board.  Thus  the  required  publi- 
cation had  been  made  before  any  action  whatever  had  been  taken 
on  the  application,  and  the  requirement  and  purpose  of  the  statute 
in  this  respect  was  fully  observed. 

The  objection  that  the  Board  of  Eailroad  Commissioners  has  no 
authority  to  grant  a  certificate  for  9,  part  of  a  proposed  route,  is  not 
presented  by  the  facts  of  this  case.    The  road  which  the  board  has 
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certified  as  necessary,  etc.,  is  the  one  proposed  in  its  articles  of  asso- 
ciation. As  suggested  above,  all  that  we  may  assume  the  company 
proposes  to  build  is  specified  therein,  viz.,  eighteen  miles  from  its 
western  terminus  to  the  city  of  Binghamton,  and  all  that  is  speci- 
fied therein  is  certified  to  be  required  by  public  convenience  and  a 
necessity ;  Iience  this  objection  is  not  well  taken. 

The  objection  that  the  evidence  does  not  warrant  the  conclusion 
that  public  convenience  and  a  necessity  require  the  proposed  road, 
is  not  sustained,  for  the  reasons  stated  in  People  ex  rel.  New  York^ 
N.  n.  ck  H,  E,  R.  Co.  V.  Comrs.  (81  App.  Div.  242,  249). 

The  determination  of  the  Board  of  Railroad  Commissioners,  there- 
fore, should  be  confirmed,  with  fifty  dollars  costs  and  disbursements. 

Determination  of  the  Railroad  Commissioners  unanimously  con- 
firmed, witti  fifty  dollars  costs  and  disbursements. 


Cabl  Reed,   Respondent,  v.   George  Livermobk,   as  Surviving 
Partner,  etc.,  Appellant. 

M^joinder  of  causes  of  action  —  a  demurrer  lies,  although  they  are  twt  separately 
stated  —  a  cause  of  action  for  selling  an  unsafe  gun  cannot  be  joined  with  one  for 
a  In'eaeh  of  toarranty  thereof, 

A  demurrer  to  a  complaint,  interposed  on  the  ground  ihat  two  causes  of  action 
are  improperly  joined  therein,  will  lie  even  thou^  such  causes  of  action  are 
not  separately  stated  and  numbered. 

The  complaint  in  an  action  alleged  that  the  defendants  placed  upon  the  market 
a  gun  constructed  of  such  defective  material  and  in  such  a  careless  manner 
that  it  was  unsafe  for  use  and  a  danger  to  the  community;  that  the  gun 
exploded  while  the  plaintiff  was  using  it,  thereby  causing  htm  to  lose  his  hand. 
It  further  alleged  that  at  the  time  the  defendants  sold  the  gun  they  warranted 
it  in  every  part;  that  plaintiff,  relying  on  such  warranty,  used  the  said  gun 
and  that  it  exploded  while  being  used  by  reason  of  such  defective  material 
and  construction  and  so  severely  injured  the  plaintiff  that  he  lost  his  left  hand. 

Meld,  that  the  complaint  stated  two  causes  of  action,  one  on  contract  and  the 
other  in  tort; 

That  the  two  causes  of  action  were  not  upon  different  claims  arising  out  of  the 
same  transaction  or  transactions  connected  with  the  same  subject  of  action," 
within  the  meaning  of  subdivision  9  of  section  484  of  the  Code  of  Civil  Pro- 
cedure, and  that  it  wtis.  therefore,  improper  to  join  them  in  the  same  complaint. 

Houghton,  J.,  dissented. 
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Appeal  by  the  defendant,  George  Livermore,  as  surviving  partner, 
etc.,  from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Tompkins  on  the  23d  day  of  July,  1904,  upon  the  decision  of  the 
conrt,  rendered  after  a  trial  at  the  Broome  Special  Term,  overruling 
the  defendant's  demurrer  to  the  plaintiff's  complaint. 
Le  Roy  H.  Smith,  one  of  the  original  defendants,  and  the  appel- 

!        lant  were  engaged  in  the  manufacture  and  sale  of  guns  under  the 

j        firm  name  of  the  Ithaca  Gun  Company.     Le  Roy  H.  Smith  died 

I        after  the  commencement  of  the  action. 

I 

I  8.  D.  HaUiday  and  TompTcmSy  Cobb  cfe  Cobb^  for  the  appellant. 


George  B.  Davis,  for  the  respondent. 

Parker,  P.  J. : 

There  are  sufficient  facts  stated  in  this  complaint  to  constitute  two 
different  causes  of  action  in  favor  of  this  plaintiff  and  against  the 
defendant.  One,  an  action  for  negligence,  putting  upon  the  market 
a  gun  constructed  of  sucli  defective  material  and  in  such  a  careless 
manner  that  it  was  unsafe  for  use  and  a  danger  to  the  community. 
The  plaintiff,  being  injured  by  its  exploding  while  using  it,  which 
injury  resulted  in  the  loss  of  his  hand,  claims  damages  for  the  injury 
resulting  from  such  negligent  act. 

The  complaint  also  states  the  further  fact  that,  at  the  time  the 
defendants  sold  the  gun,  they  warranted  it  in  every  part ;  that  plain- 
tiff, relying  on  such  warranty,  used  the  said  gun  and  that  it  exploded 
while  being  used  by  reason  of  defective  material  and  construction, 
and  80  severely  injured  the  plaintiff  that  he  lost  his  left  hand  and 
damj^es  are  asked  for  such  loss.  Thus  two  causes  of  action  are  here 
presented ;  the  one  based  entirely  upon  the  defendaits'  wrong,  the 
other  resting  entirely  upon  their  contract. 

These  facts  are  not  separated  and  distinguished  as  constituting 
different  causes  of  action,  but  they  are  all  averred  in  the  complaint, 
and  as  they  are  now  contained  therein  evidence,  if  offered,  would 
have  to  be  received  thereof.  A  demurrer  that  such  two  causes  of 
action  are  improperly  joined  in  the  same  complaint  will  lie,  there- 
fore, even  though  not  so  separated.  {Lamming  v.  Galusha^  135 
N.  Y.  239,  242.)     And  the  question  presented  by  this  appeal,  there- 
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fore,  is,  whether  such  two  causes  of  action  are  permitted  to  be  so 
joined  by  the  9th  subdivision  of  section  484  of  the  Code  of  Civil  \ 

Procedure.     Beyond  all  question  they  are  not  so  allowed  by  any  ! 

other  provision  of  tlie  Code  or  of  practice. 

By  such  subdivision  diflPerent  "  claims  arising  out  of  the  same 
transaction  or  transactions  connected  with  the  same  subject  of 
action  "  may  be  joined  in  the  same  complaint,  but,  unless  they  come 
within  that  provision,  an  action  for  a  tort  is  nowhere  permitted  to  be 
joined  with  an  action  on  contract. 

I  am  of  the  opinion  that  the  two  claims  in  question  do  not  arise 
out  of  the  same  transaction,  or  transactions  connected  with  the  same  I 
subject  of  action.  The  following  cases  are  ample  authority  for  that 
conclusion,  and  the  reasons  given  in  such  opinions  seem  to  fully 
cover  and  answer  all  objections  urged  against  them.  {Sweet  v. 
Ingeraon^  12  How.  Pr.  331 ;  Hunter  v.  Powell^  15  id.  221 ;  Ander- 
son V.  mU^  53  Barb.  238, 244 ;  approved  in  De  Wolfe  v.  AbrcLhamy 
151  N.  Y.  189;  Crowell  v.  TrueedeU,  67  App.  Div.  502;  WOee  v. 
Suydam^  64  N.  Y.  1Y3 ;  Barkley  v.  Williams,  30  Misc.  Rep. 
687.) 

It  is  not  desirable  to  attempt  in  this  opinion  to  add  anything  to 
what  may  be  found  urged  in  the  above  cases.  The  reasons  are  well 
summarized  in  the  Special  Term  opinion  found  in  the  case  last- 
above  cited.  It  is  sufficient  to  say  that,  having  concluded  that  the 
two  causes  of  action  are  set  forth  in  this  complaint,  we  hold  them 
to  be  improperly  joined  on  the  authority  of  the  cases  above  cited. 
I  am  the  more  ready  to  reach  this  conclusion  because  I  am 
impressed  with  the  propriety  of  requiring  every  pleading  to  be  so 
framed  and  expressed  tliat  it  can  be,  with  at  least  a  reasonable 
amount  of  study,  understood  by  the  opposing  party.  In  the  case  at 
bar,  if  it  be  l^pld  that  the  facts  therein  contained  are  correctly 
united,  I  know  of  no  practice  that  can  require  the  plaintiff  to 
elect  upon  which  cause  of  action  he  will  proceed,  and,  therefore, 
neither  party,  after  the  trial,  will  be  able  to  tell  upon  what  ground 
the  verdict  is  rendered  in  the  event  that  the  plaintiff  should  recover 
one.  And  since  the  recovery  may  have  been  either  in  tort,  or  on 
contract,  it  is  but  reasonable  that  the  defendants  should  be  able  to 
ascertain  from  the  record  thereof  upon  which  ground  the  judgment 
and  execution  are  to  be  based. 
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For  these  reasons  the  interlocutory  judgment  should  be  reversed 
and  the  demurrer  sustained,  with  costs. 

All  concurred,  except  Houghton,  J.,  dissenting. 

Interlocutory  judgment  reversed  and  demurrer  sustained,  with 
costs  in  court  below  and  of  this  appeal,  with  usual  leave  to  plaintiff 
to  amend  on  payment  of  costs  of  demurrer  and  of  this  appeal. 


HoBACE   B.  Shepabd,  Jb.,  Respondent,  v,  Bellew  &  MEBBrrr 
CoMPAirr,  Appellant. 

Ifeghffence — a  contractor  eomtrueting  a  State  road,  hdd  not  liable  for  an  if^urff 
oecfmonod  to  a  hone  driven  over  it  by  catching  hie  foot  bettoeen  a  eobbUetone  and 
theflUing  around  it. 

Upon  the  trial  of  an  action  to  recover  the  value  of  a  horse,  it  appeared  that  the 
defendant  was  a  contractor  engaged  in  building  a  State  road;  that  it  did  not 
barricade  the  road  nor  entirely  bar  the  public  from  the  use  thereof;  that  it  did, 
however,  give  notice  to  the  public  by  posted  notices  that  the  road  was  closed 
and  in  a  dangerous  condition;  that  for  the  purpose  of  raising  the  road  to  the 
required  grade,  the  defendant  placed  thereon  a  filling  made  of  cobble  and 
other  stones  covered  by  clay;  that  on  the  afternoon  in  question,  when  the  earth 
was  soft  and  muddy  from  a  recent  rain,  an  employee  of  the  plaintiff,  who,  by 
daily  observation,  had  acquired  full  knowledge  of  the  situation  and  of  the 
material  which  was  being  used  for  filling,  drove  a  team  and  a  heavy  laden 
wagon  over  the  portion  of  the  highway  which  was  being  graded;  that  one  of 
the  horses  got  one  of  its  hind  legs  jammed  in  between  a  cobblestone  and  the 
mud  or  filling  around  it  and  that  in  its  efforts  to  extricate  itself  the  leg  was 
broken,  necessitating  the^lling  of  the  horse. 

EM,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
reversed; 

That  there  was  no  evidence  that  the  defendant  had  been  guilty  of  any  negligence 
in  performing  the  work;  . 

That  the  evidence  established  that  the  plaintiff's  driver  contributed  to  the  injury 
by  attempting  to  drive  over  the  new  filling  and  that  he  must  be  deemed  to 
have  made  the  effort  at  his  own  risk. 

Chase  and  Houghton,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  Bellew  &  Merritt  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
App.  Dir.— Vol.  CI.        17 
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in  the  office  of  the  clerk  of  the  county  of  Montgomery  on  the  Ist 
day  of  February,  1904,  upon  the  verdict  of  a  jury  for  $225,  and  also 
from  an  order  bearing  date  the  25th  day  of  January,  1904,  and 
entered  in  said  clerk's  office,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

D.  M.  West/aU  and  Charles  0.  Pratt,  for  the  appellant. 

S.  F.  Borsty  for  the  respondent. 

Paskeb,  p.  J. : 

This  case  has  been  tried  upon  the  theory  that  the  defendant  com- 
pany was  engaged  in  building  a  State  road  between  Aiken  and 
Amsterdam,  in  Montgomery  county,  N.  Y.,  under  the  "  Good  Roads 
I^w;"^  and  we  must  assume  that  such  was  the  fact  upon  this 
appeal. 

The  following  facts,  therefore,  are  to  be  deemed  established: 

That  the  defendant  was  rightfully  in  possession  of  the  highway 
and  carrying  on  the  work  therein  which  it  did  carry  on. 

That  it  had  not  barricaded  the  road,  nor  entirely  shut  the  same 
up  from  public  use ;  but  that  it  had  given  notice  to  the  public, 
by  posted  notices,  that  for  a  distance  of  about  a  mile  and  a  quarter 
the  road  was  clo|ed  and  in  a  dangerous  condition.  And  it  is  plain 
that  the  work  of  construction  was  in  progress  along  that  whole 
length.     Of  these  facts  the  plaintiflE  had  full  knowledge. 

Notwithstanding  such  notice,  the  public  generally  continued  to 
travel  over  this  section  of  the  highway.  On  August  27,  1903,  the 
defendant  had  for  a  distance  of  several  hiindred  feet  raised  the 
road  up  to  grade  by  filling  it  up  from  twelve  to  fifteen  inches. 
Such  filling  was  made  of  cobble  and  other  stones  in  the  bottom  of 
different  sizes,  and  of  clay  on  top.  This  was  preparatory  to  con- 
structing a  macadam  road  above  it ;  and  the  grading  where  the  acci- 
dent happened  had  been  done  several  days  before  it  occurred,  and 
such  grading  extended  across  the  whole  width  of  the  road  which 
was  to  be  there  constructed.  It  had  rained  considerably  for  some 
time  before  the  accident,  and   the  earth  was  soft  and   muddy. 

*See  Laws  of  160S,  chap.  115,  as  amd.— [Rep. 
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During  the  forenoon  of  the  twenty-seventh,  which  was  a  fair  day, 
the  plaintiff's  driver  had  passed  over  the  road  twice.  On  these 
occasions  he  took  the  north  side  of  the  roadway  —  next  to  the  rail- 
road track  which  ran  along  the  north  side  of  the  highway.  About 
two  o'clock  in  the  afternoon  he  again  started  to  pass  over  the  same 
highway  with  a  team  and  a  load  of  coal  weighing  some  3,010  pounds. 
The  wagon  weighed  about  1,700  pounds  and  the  horees  weighed 
upwards  of  3,000  pounds.  When  he  arrived  at  or  near  the  place 
of  the  injury,  ho  found  a  large  gang  of  men  were  tilling  up  the 
ruts  on  the  north  side,  where  he  had  passed  in  the  morning,  and  so 
I  he  took  the  southerly  side  and  attempted  to  drive  along  it.     He 

came  to  a  place  where  it  was  soft  and  muddy  and  stopped  to  let  the 
horses  rest.  Then  he  went  forward  till  their  front  feet  were  in  the 
mud  and  again  stopped  to  let  them  "  take  wind."  Then  he  drove  on 
until  both  hind  feet  were  stuck  in  the  mud  and  he  had  to  stop.  At 
this  spot  the  till  was  then  about  tifteen  inches  over  the  ordinary 
roadbed.  One  horse  then  got  its  right  hind  leg  jammed  in  between 
a  big  cobblestone  and  the  mud  or  filling  around  it,  and  in  its  effort 
,  to  draw  it  out  it  threw  itself  and  that  leg-  was  thereby  broken,  and 

the  horse  had  to  be  killed. 
I  That  driver  had  been  traveling  that  road  very  frequently  for  days 

after  the  notices  had  been  put  up,  and  every  day  for  two  or  three 
I  days  before  the  accident,  and  had  seen  them  filling  in  the  road  at 

that  place  and  knew  the  material  which  was  used  to  make  such 
filling. 
This  action  is  brought  to  recover  the  value  of  the  horse  so  killed, 
I  and  such  are  substantially  the  facts  upon  which  the  jury  have  renr 

dered  a  verdict  for  the  plaintiff. 
The  question  is  whether  such  verdict  should  be  sustained. 
j  The  defendant  undoubtedly  had  the  right  to  make  the  fill  tliat  it 

did  make,  and  I  can  discover  no  reason  why  it  might  not  use  the 
I  material  which  it  did  use  to  make  it  with.     No  negligence  can  be 

I  charged  against  it  for  uding  stones  and  clay  with  which  to  make  a 

fill  fifteen  inches  deep.     At  least,  there  is  no  evidence  to  show  that 
I  such  material  was  in  any  way  unsafe  or  unfit  for  that  work,  and  the 

I  trial  judge  substantially  charged  the  jury,  without  any  objection  on 

I  the  part  of  the  plaintiff,  that  negligence  could  not  be  predicated  for 

j  such  use.    Hence  upon  this  appeal  such  is  the  law  of  this  case.    The 
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only  possible  groand  of  complaint  against  the  defendant,  therefore^ 
is  a  failure  on  its  part  to  give  sufficient  notice  of  tlie  fill  and  of  the 
material  with  which  it  was  made. 

Without  discussing  just  how  far  such  a  specific  notice  should  have 
been  given  by  the  defendant  to  the  public  generally,  it  seems  clear 
that  this  plaintiff y  through  his  agent  Phoenix,  had  abundant  notice 
of  the  situation  and  of  any  danger  attending  it.  He  knew  tliat  the 
defendant  was,  over  the  whole  mile  and  a  quarter  to  which  the 
notices  put  up  applied,  making  tiie  road  correspond  to  a  fixed  and 
definite  ^grade  line,  and  he  well  knew  tiie  material  which  it  used 
for  that  purpose.  Wiien  he  started  to  drive  over  that  stretch  of 
mud,  at  which  he  stopped  to  rest  his  team,  he  knew  tiiat  it  was  a 
stretch  of  grading,  recently  made,  and  of  what  it  was  constructed. 
He  had  knowledge,  by  his  own  observation,  of  every  fact  that  the 
defendant  could  have  informed  him  of,  had  it  been  there  to 
warn  him.  He  had  not  only  the  notice  which  was  given  to  the 
public  generally,  that  repairs  were  being  made  and  that  the  road 
was  dangerous  and  was  to  be  considered  as  closed,  but  he  had  the 
knowledge  obtained  by  his  own  observation  while  daily  passing  over 
the  mile  and  a  quarter  to  which  such  notice  referred.  Such  notice 
was,  in  my  judgment,  all  that  could  reasonably  be  required  from  the 
defendant  under  the  circumstances  of  this  case.  I  do  not  discover, 
therefore,  from  •this  record  that  the  defendant  has  been  guilty  of 
any  negligence  in  performing  the  work  which  it  was  there  with 
lawful  authority  to  perform.  And  so  far  as  the  verdict  of  the 
jury  has  found  otherwise,  it  is  not  supported  by  the  evidence  in  the 
case.  {Nolan  v.  King^  97  N.  Y.  565 ;  Atwater  v.  Trustees^  etc.j 
124  id.  602.) 

Moreover,  I  am  of  the  opinion  that  the  plaintiflPs  driver  plainly 
contributed  to  the  injury  complained  of  by  attempting  to  drive  so 
heavy  a  team,  with  so  heavy  a  load,  over  this  new  filling.  He  knew 
from  the  indications  before  him  that  the  recent  rains  had  turned 
the  earth  into  mud,  and  he  could  judge,  as  well  as  the  defendant, 
as  to  whether  his  team  would  be  likely  to  pull  the  load  through 
without  accident.  It  must  be  borne  in  mind  that  nothing  had  been 
done  by  the  defendant  which  could  mislead  the  plaintiff  into  sup- 
posing that  this  part  of  the  road  was  finished,  or  in  a  safe  condition 
to  travel  over.     Clearly  the  driver  must  be  deemed  to  hare  made 
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the  effort  at  bis  own  risk,  and  no  jiist  caase  of  action  has  been  estabn 
lished  against  the  defendant. 
This  judgment  sbonid  be  reversed  and  a  new  trial  granted. 

All  concarred,  except  Chase  and  Houghton,  JJ.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


RiCHASD    E.    Fitzgerald,    Appellant,    v.    Edward    M.    Dakin, 

Respondent. 

Service  of  an  antwer  and  demand  for  a  bill  of  particulars  —  dropping  t7iem  loo&eiy 
without  wrapper  or  addreea  in  the  office  letter  box  of  the  plaintiff* e  attorney  is 
insufficient. 

The  attempted  service  of  an  answer  and  a  demand  for  a  biU  of  particulars  upon 
the  plaintifTs  attorney,  by  depositing  them  in  his  office  letterbox,  without 
inclosing  them  in  an  envelope  or  sealed  wrapper,  and  without  addressing  them 
to  any  one,  is  not  a  valid  service,  and  the  plaintiff's  attorney  cannot,  by  order 
of  the  court,  be  required  to  accept  it  as  valid. 

Appeal  by  the  plaintiff,  Richard  E  Fitzgerald,  from  an  order  of 
the  Supreme  Court,  made  at  the  St.  Lawrence  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  €t.  Lawrence  on 
the  4th  day  of  April,  1904,  directing  the  plaintiff  to  accept  and 
retain  the  answer  and  the  demand  for  a  bill  of  particulars  served 
upon  him  by  the  defendant. 

The  plaintiff,  having  served  the  summons  and  complaint  in  this 
action  to  recover  for  legal  services  rendered,  the  time  to  answer 
would  expire  on  the  28th  day  of  March,  1904.  Upon  that  day  at 
about  eight  o'clock  in  the  evening,  the  defendant  served  a  copy  of 
his  answer  and  also  a  demand  for  a  bill  of  particulars  in  the  action 
upon  the  plaintiff's  attorney,  by  depositing  them  in  the  office  letter 
box  of  such  attorney.  Neither  of  said  papers  was  inclosed  in  an 
envelope  or  sealed  wrapper  nor  addressed  to  anybody.  Each  paper 
was  simply  deposited  loosely  in  such  box.  The  next  day,  and  within 
twenty-four  hours,  the  plaintiff's  attorney  returned  to  the  defend- 
ant's attorney  each  of  such  papers,  with  the  indorsement  thereon 
that  they  were  returned  for  the  reason  that  the  manner  of  the 
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attempted  service  was  nnauthorized  and  irregular  and  constitated 
no  service.  The  defendant's  attorney  thereupon,  on.  March  thirty- 
first,  procured  from  the  special  surrogate  of  St.  Lawrence  county  an 
order  that  the  plaintiff  show  cause  at  a  Special  Term  of  the  Supreme 
Court,  held  at  the  chambers  of  a  justice  of  this  court,  on  the  2d  day 
of  April,  1904,  why  the  plaintiff  should  not  accept  said  answer  and 
demand,  and  staying  all  proceedings  on  the  part  of  the  plaintiff 
until  the  decision  of  that  motion.  At  such  time  and  place  the  par- 
ties appeared  and  an  order  was  thereupon  made  requiring  the  plain- 
tiff's said  attorney  to  accept  and  retain  the  said  answer  and  the  said 
demand,  upon  service  upon  him  of  a  certified  copy  of  said  order. 
From  such  last  named  order  this  appeal  is  taken. 

Richard  E.  Fitzgerald^  for  the  appellant. 

George  Morton^  for  the  respondent.  . 

Pabker,  p.  J. : 

The  only  service  that  is  claimed  to  have  been  made  of  the  answer 
and  notice  in  question  is  that  it  was  dropped  loosely,  and  without 
being  inclosed  in  any  wrapper  at  all,  in  the  oflSce  letter  box  of  the 
plaintiff's  attorney,  and  without  being  directed  to  such  attorney. 
Very  clearly,  such  mode  of  service  is  not  authorized.  It  does  not 
at  all  meet  the  requirements  of  subdivision  3  of  section  797  of  the 
Code  of  Civil  Procedure,  nor  does  it  satisfy  any  other  mode  of 
service  tolerated  by  said  Code.  The  plaintiff's  attorney  was,  there- 
fore, regular  in  returning  the  papers  in  the  way  he  did  return  them, 
and  I  know  of  no  authority  for  the  court's  requiring  him  to  accept 
such  service.  There  is  no  effort  made  in  this  matter  to  excuse 
default  in  the  service  of  the  answer,  nor  does  the  order  appealed 
from  purport  to  be  an  order  excusing  the  default  and  permitting 
the  defendant  to  serve  another  aniswer.  It  squarely  requires  the 
plaintiff  to  accept,  as  good  service,  a  service  that  was  clearly  unan- 
thorized  by  any  rule  of  practice.  This  may  not  be  done,  and,  there- 
fore, the  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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Thb  People  of  the  State  of  New  York  ex  rel.  Buffalo  Railway 
Company,  Appellant,  v.  George  E.  Pkiest  and  Others,  The  State 
Board  of  Tax  Commissioners,  Respondents. 

City  of  Buffalo  and  the  Board  of  Assessors  of  the  City  of 
Buffalo,  Respondents. 

Special  franehus  tax  —  a  final  order,  by  which  an  asseMtnent  is  reduced,  should 
not  be  wksated  and  the  local  asaessors  be  made  parties  —  certainly  not  on  ths  motion 
of  the  dty  in  whicf^  the  asseased  property  is  located. 

A  certiorari  proceediDg,  instituted  against  the  State  Board  of  Tax  Commissioners 
to  review  an  assessment  made  by  it  upon  the  special  franchise  of  a  railway  in 
the  city  of  Buffalo,  resulted  in  a  final  order  reducing  the  amount  of  the  assess- 
ment. After  the  assessment  had  been  corrected  pursuant  to  the  final  order, 
the  Special  Term,  upon  the  motion  of  the  city  of  Buffalo,  made  an  order 
vacating  the  final  order  and  directing  that  the  writ  of  certiorari  be  amended 
so  as  to  run  to  the  city  of  Buffalo  and  to  the  local  board  of  assessors  of  that 
city,  and  that  each  of  them  make  a  return  thereto. 

Hdd,  that  it  was  improper  for  the  court  to  direct  the  writ  to  run  to  the  city  of 
Buffalo,  as  the  city  of  Buffalo  had  no  standing  in  the  proceeding; 

That  the  order  was  also  erroneous  in  so  far  as  it  directed  the  writ  to  run  to  the 
local  board  of  assessors,  for  the  reasons,  first,  that  it  was  made  on  the  motion  of 
the  city  of  Buffalo,  which  had  no  right  to  make  any  motion  whatever  in  the 
proceeding,  and,  second,  because  the  motion  was  made  too  late. 

Appeal  by  the  relator,  the  Buffalo  Railway  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  Albany  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on  the 
15th  day  of  November,  1901,  vacating  and  setting  aside  an  order 
theretofore  entered  herein  reducing  an  assessment  of  the  special 
franchise  of  the  relator. 

The  relator  procured  a  writ  of  certiorari  to  review  the  assessment 
of  its  special  franchise  in  the  city  of  Buffalo  by  the  State  Board  of 
Tax  Commissioners  for  the  year  1901.  One  of  the  grounds  upon 
which  the  certiorari  was  asked  for  and  granted  was  that  such  fran- 
chise had  been  assessed  at  its  full  value,  while  the  real  estate  upon 
the  city  roll  had  been  assessed  by  the  local  assessors  at  not  more  than 
sixty -eight  per  cent  of  its  actual  value.  The  writ  was  issued  to  the 
State  Board  alone ;  the  return  was  made  thereto,  a  hearing  was  had 
and  final  order  in  such  proceeding  was  entered  on  the  29th  day 
of  June,  1901,  reducing  the  assessment  of  such  franchise  from 
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$3,378,290  to  $2,364,803,  and  it  was  so  corrected  and  entered  upon 
the  local  roll.  Sabseqnentlj,  and  on  the  2l8t  day  of  September, 
1901,  an  order  was  granted  at  Special  Term  vacating  such  order 
and  directing  that  the  writ  be  amended  so  that  it  mn  to  the  city  of 
Buffalo  and  to  the  local  board  of  assessors  of  such  city,  and  that 
each  of  them  make  a  return  thereto.  From  such  order  the  relator 
takes  this  appeal. 

Porter  Norton^  for  the  appellant. 

John  Cwaneen^  Attomey-Oeneraly  for  the  respondents  Priest 
and  others. 

Charles  L,  Fel&inan  and  Percy  S.  Zansdowne,  for  the  respond- 
ents the  City  of  Buffalo  and  Board  of  Assessors  of  the  City  of 
Buffalo. 

Pabkbk,  P.  J. : 

We  have  already  settled  in  this  court  that  the  city  of  Buffalo  has 
no  interest  in  the  controversy  which  was  being  litigated  in  this  pro- 
ceeding {People  ex  rei.  Rochester  Tel,  Co,  v.  Priest^  95  App.  Div. 
44),  and  we  reversed  an  order  that  under  similar  circumstanoea 
brought  in  the  city  of  Rochester  as  a  party  defendant  to  such  an 
inquiry.  Clearly,  within  the  reasoning  of  that  case,  it  was  error  to 
direct  the  writ  to  run  to  the  city  of  Buffalo  in  this  case ;  but  the 
question  remains,  should  the  order  be  sustained  so  far  as  it  refers  to 
the  local  board  of  assessors  of  the  city  of  Buffalo  ?  We  are  of  the 
opinion  that  it  should  not.  The  motion  is  made  by  the  city  of « 
Buffalo,  and  it  asks  that  it  alone  be  brought  in  to  defend  against 
the  relator's  claim.  As  we  have  seen,  the  city  has  no  standing 
whatever  in  court  to  defend  this  proceeding.  It  had  no  right  to 
make  any  motion  whatever  therein,  and  it  was,  therefore,  error  to 
entertain  it.  Moreover,  such  motion  was  delayed  until  the  question, 
which  the  local  board  of  assessors  are  now  required  to  raise  and 
have  examined,  had  been  litigated  and  final  judgment  had  been 
rendered  thereon,  and  the  corrected  assessment  had  been  reported  to 
the  local  assessors  and  changed  upon  their  rolls.  So  far  as  this 
record  discloses,  the  local  board  of  assessors  itself  has  never  made 
any  application  to  be  brought  in,  although  some  of  its  members 
were  sworn  upon  the  hearing  had  before  the  judgment  was  ren* 
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dered.  And  the  notice  of  motion  made  by  the  city  did  not  ask  to 
bring  them  in.  Under  these  conditions  we  are  of  the  opinion  tliat 
whatever  may  be  the  right  of  the  local  assessors  to  be  brought  in  as 
a  party  to  such  an  inquiry  while  it  is  pending,  on  their  own  motion, 
the  order  from  which  the  appeal  was  taken  was  erroneous  and  should 
be  reversed,  with  ten  dollars  costs  and  disbursements. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Feed 
Kastneb,  Appellant. 

8aU  of  Malt  Eo&e  —proof,  by  a  c?iemist  for  the  prosecution,  of  the  anaXytee  of  MaU 
Roue  alleged  to  have  been  sold  —  w/ien  it  may  be  eorUroveried  by  proof  of  the 
analyeee,  made  on  behalf  of  the  defendant,  of  other  eamplet. 

Upon  the  trial  of  a  person  charged  with  the  offense  of  selling  intoxicating  liquor 
without  a  liquor  tax  certificate,  the  witnesses  for  the  prosecution  testified  that 
on  September  22,  1903,  they  went  into  a  place  where  the  defendant  was  tend- 
ing bar,  and  that  the  defendant  there  sold  and  delivered  to  each  of  them  a 
glassful  of  a  drink  called  Malt  Rose,  of  which  they  drank  part;  that  while  the 
defendant  was  momentarily  in  an  adjoining  room  one  of  the  witnesses  placed 
a  portion  of  the  contents  of  his  glass  in  a  bottle;  that  the  same  evening  they 
took  the  bottle  to  one  Cann  and  left  it  with  him.  Cann  testified  that  he  took 
the  bottle  and  contents  to  one  Priest,  a  chemist,  and  left  it  with  him  for 
analysis.  Priest  testified  that  he  analyzed  the  contents  of  the  bottle  and  found 
that  it  contained  about  five  ai\d  forty -three  one-hundredths  per  cent  of  alcohol. 

The  defendant  admitted  selling  each  of  the  witnesses  a  glass  of  Malt  Rose,  but 
denied  that  either  of  them  had  put  any  portion  of  his  drink  into  a  bottle,  and 
also  denied  that  he  was  absent  from  the  bar  while  they  were  there.  The 
defendant's  counsel  called  a  chemist  and  proved  by  him  that  on  January  14, 
1904,  he  obtained  from  the  defendant's  place  a  sample  of  Malt  Rose  for  the 
purpose  of  analysis;  that  on  several  occasions  prior  to  that  date,  one  of  them 
being  October  ninth,  he  had  analyzed  the  liquor  commonly  called  and  sold  as 
Malt  T^)se.  The  defendant's  counsel  then  asked  the  witness  what  the  analysis 
showed,  stating  that  he  proposed  to  connect  it  and  show  that  it  was  the  same 
kind  of  liquor  that  was  sold  to  the  People's  witnesses.  The  court  refused  to 
admit  the  evidence,  stating  that  the  defendant  could  not  '*  prove  any  analysis 
of  liquor  obtained  in  January  as  bearing  on  liquor  in  September." 

it  appeared  that  Malt  Rose  was  a  known  article  of  commerce,  and  the  evidence 
indicated  that  it  was  made  from  some  definite  receipt  or  formula. 
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Hdd,  that  the  exclusion  of  the  testimony  of  the  defendant's  chemist  constituted 
error  requiring  the  reversal  of  a  judgment  of  conviction; 

That  the  defendant's  chemist  should  have  been  allowed  to  testify  what  he  found 
the  liquor  to  consist  of; 

That  if  the  different  analyses  made  by  him  varied  so  much  that  it  was  plain  that 
the  specimen  procured  in  January  was  no  criterion  of  what  the  specimen  in 
September  contained,  they  would  be  ineffective  to  discredit  the  analysis  made 
by  the  People's  chemist,  or  to  discredit  the  claim  that  the  latter  chemist  had 
received  a  portion  of  what  the  defendant  sold; 

That  if  the  various  analyses  made  by  the  defendant's  chemist  showed  that  the 
constituents  in  the  samples  used  were  the  same  or  substantially  so,  the  defend- 
ant had  a  right  to  prove  the  analysis  of  a  brand  similar  to  that  which  he  testi- 
fied he  had  sold,  as  tending  to  discredit  either  the  accuracy  of  the  analysis 
made  by  the  People's  expert  or  the  truthfulness  of  the  People's  claim  that  the 
latter  expert  had  analyzed  the  same  drink  that  the  defendant  sold. 

Per  Parker,  P.  J.,  and  Houghton,  J.;  Smith,  Chase  and  Chester,  JJ.,  con- 
curred in  result. 

Appeal  by  the  defendant,  Fred  Kastner,  from  a  judgment  of  the 
County  Court  of  St,  Lawrence  county,  entered  in  the  office  of  the 
clerk  of  the  county  of  St.  Lawrence  on  the  28th  day  of  January, 
1904,  upon  the  verdict  of  a  jury,  convicting  the  defendant  of  the 
crime  of  violating  section  31  of  the  Liquor  Tax  Law  (Laws  of  1896, 
'  chap.  112,  as  amd.  by  Laws  of  1903,  chap.  486)  in  selling  liquor 
without  a  liquor  tax  certificate,  and  also  from  an  order  denying  the 
defendant's  motion  for  a  new  trial. 

Theodore  IL  Swiftj  for  the  appellant. 

Clarence  S,  Ferris^  for  the  respondent. 

Parker,  P.  J. : 

The  People's  witnesses.  Beach  and  Roach,  testify  that  they  went 
into  the  barroom  on  September  22,  1903,  where  the  defendant  was 
tending,  and  asked  what  the  defendant  was  selling  there ;  that  the 
defendant  replied  that  he  sold  soft  drinks,  naming  some,  and 
among  them  a  drink  called  "  Malt  Rose."  The  witnesses  asked  for 
the  latter  drink,  and  a  glassfull  was  poured  out  for  each ;  that 
they  drank  part,  and  that  Beach  put  a  part  from  his  glass  into  a 
small  bottle  he  had  there.  This  change  from  glass  to  bottle  waa 
made  while  the  defendant  had  for  a  moment  stepped  into  an  adjoin- 
ing billiard  room  that  was  also  under  his  charge.     They  then  paid 


Digitized  by  VjOOQIC 


PEOPLE  V.  KASTNER.  267 


App.  Div.]  TiuBD  Department,  January,  1905. 

for  the  drinks  and  went  away.  That  same  evening  they  took  the 
bottle  to  one  J.  L.  Cann,  and  left  it  with  him.  Cann  testified  that 
he  took  the  bottle  and  contents  the  next  day  to  Prof.  Priest  of 
Canton,  and  left  it  with  him  for  analysis.  Prof.  Priest,  a  chemist, 
testified  that  he  analyzed  it  and  found  that  it  contained  about  five 
and  forty-three  one-hundredths  per  cent  of  alcohol. 

This  was  substantially  the  case  made  against  the  defendant. 

The  defendant  testified  that  the  witnesses  asked  for  the  ^'  Malt 
Rose,"  and  that  he  sold  and  delivered  to  each  a  glass  thereof ;  that 
each  drank  part,  and  he  threw  away  what  was  left,  washed  the 
glasses  and  put  them  away.  He  denies  emphatically  that  either  of 
the  men  put  any  of  his  drink  into  a  bottle  or  carried  any  of  it 
away,  and  he  denies  that  he  was  called  from  the  bar  while  they  were 
there.  He,  and  also  one  of  the  proprietors  of  the  hotel,  testifies 
that  at  that  time  there  was  no  lager  beer  at  the  hotel. 

During  the  trial  the  defendant's  counsel  called  Prof.  Williams,  a 
chemist,  and  proved  by  him  that  on  January  14,  1904,  he  obtained 
a  sample  of  Malt  Rose  from  the  Albion  House  bar  for  the  purpose 
of  analysis.  He  also  testified  that  on  several  oc;pasions  prior  to  that 
date,  one  of  them  being  October  ninth,  he  had  analyzed  the  liquor 
commonly  called  and  sold  as  "  Malt  Rose."  Defendant's  counsel 
then  asked  the  witness  what  the  analysis  showed.  This  evidence 
was  objected  to  and  excluded  under  the  defendant's  exception.  The 
defendant  then  stated  that  he  proposed  to  connect  it  and  show  it  was 
the  same  kind  of  Malt  Rose,  and  was  the  same  thing  that  was  sold 
to  those  two  witnesses,  to  which  the  court  replied  that  he  could 
not  "  prove  any  analysis  of  liquor  obtained  in  January  as  bearing  on 
liquor  in  September."  It  also  appears  from  a  further"  discussion  of 
its  admissibility,  at  folios  111  and  112  of  the  appeal  book,  that  the 
court  considered  it  not  pertinent  to  any  issue  that  was  really  in 
the  case,  for  the  reason  that,  inasmuch  as  the  defendant  denied  spe- 
cifically that  any  of  the  liquor  that  he  sold  was  ever  carried  away  by 
Beach  and  Roach,  none  could  have  ^qqvl  analyzed  by  Prof.  Priest. 
The  trial  court  substantially  held  that  unless  some  of  the  liquor  sold 
by  defendant  had  been  taken  away  by  Beach  tliere  was  no  proof  of 
what  that  liquor  was,  and  hence  no  violation  of  the  law  was  shown. 
But  that  if  defendant's  statement  was  wrong  in  this  particular,  and 
some  of  the  liquor  was  taken  to  Prof.  Priest  and  analyzed  by  him, 
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a  comparison  of  such  analysis  with  others  was  irrelevant  because 
defendant's  counsel  did  not  criticise  the  accuracy  of  that  of  Prof. 
Priest.  That  the  question  was  really  narrowed  down  to  whether  a 
part  of  what  defendant  sold  was  carried  away,  and  the  case  was 
left  to  the  jury  entirely  upon  that  theory.  But  the  one  question 
was  submitted  to  the  jury,  and  the  defendant's  guilt  or  innocence 
was  made  to  depend  upon  it. 

But  it  seems  to  me  that  there  was  a  further  question  presented 
by  the  evidence.  The  plaintiflfs  witnesses  testify  that  they  asked 
the  defendant  to  give  them  ^^  Malt  Hose,"  and  the  defendant  testi- 
fied tliat  he  did  so.  Concede  that  some  of  that  very  drink  was 
thereupon  delivered  to  Prof.  Priest,  whether  or  not  it  was  correctly 
analyzed  and  showed  five  and  forty-three  one-hundredths  per  cent 
of  alcohol  is  still  a  question  to  be  determined.  The  defendant's  coun- 
sel did  not  concede  that  if  the  drink  which  the  defendant  sold  was 
the  one  that  Prof.  Priest  analyzed,  it  was  a  correct  analysis.  His 
statement  that  he  could  not  dispute  Prof.  Priest's  analysis  was 
because  he  had  no  satisfactory  proof  of  where  that  liquor  came  from. 
But  he  insisted  thaUif  it  was  the  drink  that  the  defendant  sold,  viz., 
"  Malt  Kose,"  it  did  not  contain  alcohol  enough  to  render  its  sale  a 
violation  of  the  law.  He  asked,  therefore,  to  show  what  an  analysis 
of  the  drink  "  Malt  Rose"  showed  it  to  be  composed  of. 

It  suiBciently  appears,  I  think,  that  there  is  such  a  drink  sold  in 
the  market  under  that  name  ;  and  from  what  Prof.  Williams  testi- 
fied, it  is  fair  to  infer  that  it  is  made  from  some  definite  receipt  or 
formula.  He  had  analyzed  it  several  times,  and  speaks  of  it  as  a 
known  article  of  commerce.  It  also  appears  elsewhere  in  the  case 
that  it  was  such  an  article  of  commerce.  Under  such  circum- 
stances, he  should  have  been  allowed  to  testify  what  he  found  it  to 
consist  of.  If  his  diflferent  analyses  varied  so  much  that  it  was  plain 
that  a  specimen  procured  in  January  was  no  criterion  of  what  a 
specimen  in  September  would  contain,  then  they  would  be  ineflfective 
to  discredit  Prof.  Priest's  analysis,  or  to  discredit  the  claim  that  he 
had  received  a  portion  of  what  the  defendant  sold.  But  if  various 
analj'ses  showed  that  the  constituents  in  the  samples  used  were  the 
same  or  substantially  so,  I  am  of  the  opinion  that  the  defendant  had 
the  right  to  prove  the  analysis  of  a  brand  similar  to  that  which  he 
testified  he  sold  as  tending  to  discredit  either  the  accuracy  of  Prof. 
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Priest's  analysis  or  the  trnthf  alness  of  the  People's  claim  that  he  had 
analyzed  the  same  drink  that  the  defendant  sold. 

The  defendant  claims  that  what  he  sold  the  People's  witnesses 
was  '^  Malt  Hose  "  and  that  it  was  an  inoffensive  drink  containing 
Tery  little,  if  any,  alcohol.  It  seems  to  me  he  had  the  right  to 
prove  both  of  these  facts.  He  might  prove  the  first  by  his  own 
oath,  but  still  he  miglit  be  short  of  a  defense  until  it  appeared  what 
the  drink  consisted  of.  The  evidence  which  he  offered  to  prove 
this  latter  fact  might  have  established  it,  and  it  was,  therefore,  error 
to  exclude  it. 

For  this  reason  the  judgment  should  be  reversed  and  a  new  trial 
should  be  ordered. 

All  concurred  ;  Smith,  Chase  and  Chester,  JJ.,  in  result. 
Judgment  of  conviction  reversed  and  new  trial  ordered. 


The  Shekman  Lime  Company,   Appellant,  v.   The  Village  of 
Glens  Falls,  Respondent. 

Dedieatum  cf  aflBture  or  sink  Tiole,  as  an  outlet  for  a  village  seioer  system  —  vhen  a 
mere  revocable  license  is  given. 

One  of  three  tenants  in  common  of  certain  land  adjacent  to  a  village,  who  was 
also  the  president  of  the  board  of  sewer  commissioners  of  the  said  village, 
suggested  that  the  village  sewer  system  might  be  connected  with  a  fissure  or 
sink  hole  existing  upon  the  land  and  such  suggestion  was  adopted. 

Hdd,  upon  a  consideration  of  all  the  circumstances  attending  the  construction  of 
the  sewer  system  and  its  connection  with  the  sink  hole;  that  there  had  been  no 
dedication  to  the  village  by  the  tenants  in  common  of  any  of  their  property  or 
of  the  right  to  use  the  sink  hole  as  the  mouth  of  the  sewer,  and  that  the  vil- 
lage obtained  simply  a  revocable  license  to  connect  its  sewer  system  with  the 
sink  hole. 

Appeal  by  the  plaintiff.  The  Sherman  Lime  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Warren  on  the  17th  day 
of  February,  1904,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Warren  Special  Term. 

Prior  to   1891   Darwin   W.  Sherman,  Henry   G.  Lapham  and 
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Augustus  Sherman,  as  cotenants,  owned  a  certain  strip  of  land 
,  lying  between  the  village  of  Glens  Falls  and  the  Hudson  river, 
such  lands  consisting  of  lime  rock  to  the  depth  of  twelve  feet  or 
more  from  the  surface  and  which  was  porous  in  its  nature  and  from 
which  they  were,  as  copartners,  engaged  in  the  manufacture  of  lime 
under  the  firm  name  of  the  Sherman  Lime  Company.  Augustus 
Sherman  having  died  his  representatives  succeeded  to  his  interest 
and  continued  the  businesis  with  the  surviving  copartners.  In  1891 
the  village  of  Glens  Falls  entered  upon  the  construction  of  a  system 
of  sewers  which  was  designed  to  sewer  the  whole  village,  the  lowest 
point  in  such  system  being  in  Warren  street  and  not  far  from  the 
above-mentioned  lands.  The  village,  being  prevented  from  extend- 
ing this  system  from  such  point  into  the  Hudson  river,  was  compelled 
to  look  elsewhere  for  a  place  into  which  to  discharge  its  sewage. 
There  was  a  fissure,  or  "  sink  hole,"  so  called,  existing  upon  the 
above-described  lands,  into  which  it  had  been  the  custom  for  some 
time  to  collect  and  discharge  surface  water  and  water  from  a  dry 
dock  located  upon  lands  of  said  Darwin  W.  Sherman.  From  the 
fact  tliat  such  water  found  free  discharge  through  such  "  sink  hole," 
it  was  suggested  by  Sherman  that  the  sewer  system  might  be  con- 
nected therewith,  and  that  it  would  prove  a  sufficient  and  available 
outlet  into  which  to  discharge  the  same.  After  some  experiment, 
the  board  of  sewer  commissioners  of  said  village,  of  which  said  Sher- 
man was  the  president,  concluded  to  extend  the  system  to  such 
**8ink  hole"  and  to  utilize  it  as  the  place  into  which  the  sewer 
should  be  discharged.  They  thereupon  proceeded  to  extend  the 
sewer  from  Warren  street  to  the  "  sink  hole  "  across  lands  of  said 
jBlierman,  individually,  and  also  across  the  lands  of  the  company 
ij^foresaid,  and  built  a  brick  structure  over  such  ^'  sink  hole  ; "  and 
thereafter  the  whole  sewage  of  the  village  was  discharged  into  said 
*<'  sink  hole,"  and  the  same  was  received  and  carried  off  therein  and 
continued  to  flow  freely  therefrom  until  about  the  year  1897,  when 
such  "  sink  hole  "  failed  to  fully  carry  away  the  amount  of  sewage 
discharged  therein,  and  the  same  began  to  overflow  and  spread  over 
the  said  lands  of  the  lime  company  and  caused  an  offensive  smell, 
and  began  to  work  injury  to  its  property.  The  said  village  there- 
upon connected  the  mouth  of  the  "sink  hole"  with  an  open  ditch 
extending  across  said  company's  lands  to  the  Hudson  river. 
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From  time  to  time,  while  the  sewage  was  so  received  into  such 
*^  sink  hole,"  the  village  enlarged  its  sewer  system  so  that  a  mnch 
larger  amonnt  of  water  and  sewage  was  discharged  through  it  at  the 
time  that  the  "sink  hole"  began  to  overflow  than  had  at  first  been 
discharged  into  it. 

In  January,  1894,  the  property  of  the  said  Sherman  Lime  Com- 
pany was  transferred  to  the  plaintiff  in  this  action.  Subsequently, 
when  the  water  and  sewage  began  to  overflow  the  mouth  of  said 
"  sink  hole  "  and  to  work  an  injury  to  its  property,  it  complained  to 
the  sewer  commissioners  of  the  village  of  such  injury  and  asked 
them  to  remedy  the  same.  Negotiations  were  continued  for  some 
year  or  two  over  such  matter,  and  on  the  23d  day  of  March,  1903, 
it  served  upon  them  a  notice  to  withdraw  from  its  land  all  structures 
belonging  to  the  sewer  system  and  cease  to  any  longer  deposit  sew- 
age into  said  "  sink  hole  "  or  upon  .its  lands.  Subsequently,  upon 
the  failure  of  the  village  to  so  do,  this  action  was  brought  for  a  per- 
petual injunction  against  the  use  by  the  village  of  the  "sink  hole" 
as  the  point  into  which  to  discharge  its  system  of  sewers,  and  for 
damages  for  injuries  sustained  tlierefrom. 

The  trial  court  ordered  judgment  restraining  and  enjoining  the 
defendant,  as  is  hereinafter  stated  in  the  following  opinion,  and  for 
$1,000  damages  and  costs.  From  such  judgment  this  appeal  is 
taken. 

Potter  <&  KeUogg^  for  the  appellant. 

William  M,  Cameron^  F.  A.  Bowe  and  Cha/rlea  H.  Patterson^ 
for  the  respondent. 

Pabkeb,  p.  J. : 

The  trial  court  based  the  judgment  which  it  rendered  in  this  case 
upon  the  theory  that  the  Sherman  Lime  Company,  the  predecessor 
of  the  plaintiff,  dedicated  to  the  defendant  the  right  to  lay  down 
and  maintain  across  its  lands  the  sewer  pipe  that  connects  the  sewer 
system  of  the  village  with  the  "sink  hole,"  so  called,  and  also  land 
forty  feet  square  upon  which  the  brick  structure  over  such  hole  is 
built.  Also  the  right  to  use,  as  a  part  of  its  sewer  system,  such 
"sink  hole"  and  the  underground  fissure  or  passage  leading  there- 
from, wherever  such  passage  might  go,  to  its  full  capacity  for  carry- 
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ing  away  the  water  and  sewage  discharged  therein.  And  it  held 
that,  by  reason  of  such  dedication^  tlie  defendant  lias  the  right  to 
continue  the  occupation  and  use  of  said  premises  for  the  purpose  of 
maintaining  and  repairing  its  sewer,  including  said  '^sink  hole"  and 
fissure  and  the  building  thereon.  It  further  held  that  the  construc- 
tion of  the  overflow  pipe,  and  any  use  of  such  premises  for  the  pur- 
pose of  discharging  sewage,  by  means  other  than  hy  said  Jissure^ 
had  been  under  a  license  from  the  owners  of  the  plaintiffs  property, 
which  license  had  been  terminated  on  March  23,  1903,  and  the  use 
of  the  overflow  pipe  and  of  said  premises,  otiier  than  hy  said  sewer 
and  fissursy  since  that  date  bad  been  without  authority  and  in  vio- 
lation of  plaintiffs  rights. 

The  effect  of  this  holding  was  to  limit  the  defendant's  rights  to  a 
discharge  of  its  sewage  into  the  *^  sink  hole "  so  far  as  the  same 
would  fully  receive  and  vent  it.  Beyond  such  an  use,  it  was 
enjoined  from  going.  In  other  words,  the  "sink  hole,"  and  the 
fissure  extending  beyond  it,  was  to  be  deemed  a  part  of  tHe  defend- 
ant's sewer  system,  and  it  was  obligated,  therefore,  to  protect  the 
plaintiff  and  all  adjacent  owners  from  its  overflow. 

Hence  the  injunction  and  the  damages  resulting  from  the  over- 
flow since  the  license  was  revoked. 

The  plaintiff  contends  that  no  dedication  was  ever  made  by  the 
owners  to  the  defendant ;  that  all  the  circumstances  attending  the 
construction  of  the  sewer  system,  and  its  connection  with  the  "  sink 
hole,"  show  a  license  merely  to  so  discharge  from  the  sewer  system 
into  it,  and  that  when  that  license  was  revoked,  any  and  all  privi- 
leges which  the  defendant  claimed  therefrom  also  ceased. 

The  question  presented,  therefore,  seems  to  be  whether  such  cir- 
cumstances established  a  dedication,  or  amounted  to  no  more  than  a 
license.  ** 

It  is  plain  from  the  evidence  that,  when  a  survey  had  fixed  the 
lowest  point  of  the  sewer  system  in  Warren  street,  it  became  an 
important  and  troublesome  question  as  to  the  place  where  the  water 
and  sewage  were,  from  that  point,  to  be  taken.  They  could  not 
discharge  into  the  river,  because  the  State  Board  of  Health  had  for- 
bidden them.  Yet  it  must  be  carried  somewhere.  And  so  it  was 
suggested  by  D.  W.  Sherman,  who  was  the  president  of  the  board  of 
sewer  commissioners  and  an  owner  of  a  third  of  the  property  in  ques- 
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tion,  that  it  be  taken  into  the  "  sink  hole."  He  seems  to  have  been 
of  the  decided  opinion  that  such  hole  wonld  take  and  vent  all  that 
the  sewer  system  would  carry  into  it.  An  examination  was  had,  and 
some  trials  were  made  by  the  engineer  in  charge,  and  finally  it  was 
concluded  by  the  board  to  adopt  the  plan  of  such  survey  and  build 
with  reference  to  utilizing  such  "  sink  hole  "  as  the  place  into  which 
all  sewage  passing  through  the  system  of  piping  should  be  dis- 
charged. Undoubtedly  D.  W.  Sherman  advised  the  adoption  of 
SDch  plan,  and  undoubtedly  he  believed  that  it  would  prove  suflS- 
cient  for  the  purpose.  But  I  do  not  discover  in  the  record  that  he 
did  or  said  anything  that  would  amount  to  a  dedication  to  the  vil- 
lage, by  said  company,  of  any  of  its  property,  or  of  the  right  to 
use  such  "  sink  hole  "  as  the  mouth  of  its  sewer.  And  particularly 
am  I  unable  to  find  any  proof  that  any  of  the  owners  of  the  other 
two-thirds  of  such  property  either  said  or  did  anything  that  would 
amount  to  such  a  dedication.  Concede  that  they  were  aware  of 
the  conclusion  to  so  use  the  "  sink  hole,"  and  made  no  objection 
thereto,  and  concede  that  they  knew  that  D.  W.  Sherman  advised 
and  even  urged  the  commissioners  to  do  so,  yet  such  action  on  their 
part  did  not  amount  to  a  dedication  or  even  to  an  offer  to  dedicate 
their  property.  Nor  do  I  find  that  any  fact  is  established  indicat- 
ing that  the  commissioners,  on  their  part,  so  understood  it. 

It  is  clear  that  no  agreement  was  made  at  the  time  as  to  the  terms 
upon  which  the  "sink  hole"  was  to  be  taken,  but  it  was  the 
undoubted  understanding  upon  both  sides  that  the  village  would 
have  no  right  to  in  any  way  damage  the  property  of  the  Sherman 
Company.  Such  a  limitation  upon  its  rights  repels  the  idea  of  a 
dedication  such  as  the  trial  court  has  found  was  then  made. 
Besides,  it  appears  that  the  commissioners  caused  a  conveyance  of 
such  rights  as  they  supposed  they  would  need  to  acquire  from  the 
Sherman  Company,  to  be  drawn  up  and  presented  to  D.  W.  Sher- 
man and  to  Lapham  for  execution.  That  conveyance  makes  no 
mention  of  the  use  of  the  fissure  leading  from  the  "  sink  hole  "  as  a 
part  of  its  sewer  system.  It  makes  no  suggestion  of  a  limit  to  the 
quantity  of  water  and  sewage  that  was  to  be  discharged  therein. 
It  gives  the  right  to  discharge  into  the  "  sink  hole"  all  the  water 
and  sewage  that  would  then  pass  through  the  sewers  as  then  laid. 
App.  Div.— Vol.  CL        18 
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That  is,  to  use  the  "  sink  hole  "  as  the  ouUet  of  its  sewer  system, 
and  to  thus  subject  the  lands  of  the  Sherman  Company  to  any  dam- 
ages that  might  be  caused  by  such  sewage  after  it  had  once  left  the 
sewers  of  the  village  and  passed  into  the  "  sink  hole."  If  the  vil- 
lage was  to  acquire  title  to  such  an  easement,  either  by  deed  or  by 
dedication,  it  is  clearly  inconsistent  with  the  idea  that  what  it  took 
from  the  owuerp  was  to  be  entirely  harmless  to  them.  Tliis  convey- 
ance the  two  owners  Sherman  and  Lapham  refused  to  execute,  and 
never  did  sign  the  same,  thus  affording  very  plain  evidence  that 
they  did  not  intend  to  permanently  donate  to  the  village  any  such 
right  as  that.  The  trial  court  has  found  that  the  dedication  was  of 
the  right  to  discharge  a  limited  amount  of  sewage  through  the 
^^  sink  hole  "  and  to  use  the  fissure  leading  therefrom  as  a  part  of  its 
system.  But  this  idea  is  repelled  by  the  privileges  specified  in  the 
deed,  and  there  is  no  suggestion  anywhere  in  the  record  that  any- 
thing was  said  of  such  a  limitation  to  the  use  which  the  village  was 
to  take.  Such  an  idea  does  not  appear  to  have  occurred  to  either 
party. 

I  am  of  the  opinion  that  both  parties  understood  that  it  was  more 
or  less  doubtful  whether  the  "  sink  hole  "  would  vent  all  the  water 
and  sewage  that  the  sewer  system  required  from  it,  but  it  was 
hoped  it  would,  and  for  want  of  a  better  place  the  commissioners 
availed  themselves  of  the  privilege  of  discharging  into  it.  If  it 
should  prove  that  all  necessary  sewage  passed  tlirough  freely,  with- 
out any  injurious  effect  upon  the  plaintiff's  property,  then  undoubt- 
edly the  permission  to  use  the  "sink  hole"  as  the  outlet  of  the 
sewer  would  be  continued,  and  it  would  prove  a  cheap  and  easy 
method  of  procuring  an  outlet.  If  the  owners  should  withdraw 
permission,  even  though  no  harm  was  done  them,  then  no  serious 
injury  could  be  done  the  village,  as  it  would  always  have  the  power 
to  acquire  such  rights  by  condemnation.  If,  upon  actual  use,  the 
"sink  hole"  proved  insufficient  as  an  outlet,  it  was  as  reasonable 
for  the  village  to  take  the  chances  as  it  would  be  for  the  owners  to 
take  them.  In  view  of  such  conditions,  I  am  of  the  opinion  that  a 
mere  license  to  use  the  "  sink  hole  "  as  the  outlet  to  its  sewer  system 
was  given  the  village,  and  that  no  dedication  thereof  was  made  or 
intended.  The  right  to  revoke  such  a  license  is  not  disputed.  I 
conclude,  therefore,  that  the  injunction  should  have  been  extended 
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not  only  to  the  overflow,  but  also  to  the  use  of  the  "sink  hole"  as 
the  outlet  of  its  sewer  system.  The  village  had  never  acquired  any 
right  to  discharge  into  the  same,  other  than  as  a  mere  licensee,  and 
from  the  time  of  the  revocation  it  has  been  a  trespasser.  So  long 
as  it  was  discharging  sewage  into  that  "  sink  hole  "  under  a  license 
from  the  owners  of  such  premises,  the  injuries  resulting  therefrom, 
in  my  opinion,  the  village  would  not  be  responsible  for,  unless  it 
should  be  made  to  appear  that  such  license  was  modified  or  affected 
by  conditions  not  found  or  passed  upon  in  tlie  decision  now  before 
us ;  and  it  would  seem  that  these  plaintiffs  permitted  the  license  to 
continue  in  force  until  March,  1903.  Such  injuries  as  occurred 
therefrom  while  the  defendant  was  trespassing  upon  the  plaintiff's 
lands,  the  defendant  is  responsible  for. 

For  these  reasons,  1  am  of  the  opinion  that  the  judgment  should 
be  reversed,  and  a  new  trial  should  be  granted. 

The  condition  of  the  case  does  not  seem  to  warrant  this  court  in 
modifying  the  findings  and  directing  final  judgment  in  the  matter. 

All  concurred. 

Judgment  reversed  on  law  and  facts,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


In  the  Matter  of  the  Estate  of  Letitia  E.  Gowdet,  Deceased. 

Sanford  S.  Gowdey,  Appellant ;  Letitia  E.  Kedfield,  as  Adminis- 
tratrix with  the  Will  Annexed  of  Letitia  E.  Gowdey,  Deceased, 
Respondent. 

An  order  of  a  8urrog€Ue*8  Court  must  specify  (Tie  papers  upoji  which  it  was  made — 
otherwise  an  appeal  therefrom  will  be  diemiesed —  what  certificate  in  reepeet  to  the 
papers  is  ineuffideni  to  prevent  it. 

Under  rule  41  of  the  General  Rules  of  Practice,  if  an  order  of  the  Surrogate's 
Court  does  not  specify  the  papers  upon  which  the  order  was  made,  an  appeal 
therefrom  will  be  dismissed. 

If  the  papers  used  in  the  court  below  are  not  specified  in  the  order,  a  certificate 
contained  in  the  appeal  book,  in  which  the  clerk  of  the  Surrogate's  Court  certifies 
as  follows:  **  I  have  compared  the  foregoing  papers  on  appeal  from  order,  con- 
sisting of  the  notice  of  appeal,  order  oppealed  from  and  papers  which  were 
used  before  the  surrogate  on  the  motion  on  which  said  order  was  made,  with 
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the  originals  on  file  and  remaining  in  said  office,  and  *  *  *  that  the  same 
are  true  and  correct  transcripts  therefrom  and  of  the  whole  of  said  originals," 
will  not  prevent  the  dismissal  of  the  appeal. 

Motion  by  the  respondent,  Letitia  E.  Kedfield,  as  administratrix 
with  the  will  annexed  of  Letitia  E.  Gowdey,  deceased,  to  dismiss  an 
appeal  from  an  order  of  the  Surrogate's  Court  of  Sullivan  county, 
entered  in  said  Surrogate's  Court  on  the  15th  day  of  June,  1904, 
denying  the  appellant's  motion  to  open  a  decree  made  by  said  Sur- 
rogate's Court  and  for  a  reconsideration  of  the  same. 

This  motion  is  made  upon  the  ground  that  the  deponent  has  not 
duly  settled  his  case  and  exceptions,  and  has  not  had  the  same  printed 
and  signed  in  accordance  with  the  provisions  of  the  Code  of  Civil 
Procedure  and  the  General  Rules  of  Practice. 

John  D,  LyonSj  for  the  motion. 
Sanford  S.  Gowdey y  op^posed. 

Per  Curiam  : 

The  appellant  has  printed  and  served  an  appeal  book  containing 
a  copy  of  the  notice  of  appeal,  the  order  appealed  from  and  certain 
papers,  together  with  a  certificate  of  the  clerk  of  the  Surrogate's 
Court  of  Sullivan  county,  in  which  certificate  he  says :  "  I  have 
compared  the  foregoing  papers  on  appeal  from  order,  consisting  of 
the  notice  of  appeal,  order  appealed  from  and  papers  which  were 
used  before  the  surrogate  on  the  motion  on  which  said  order  was 
made,  with  the  originals  on  file  and  remaining  in  said  office,  and 
excepting  the  notice  of  entry  of  said  order  and  the  omission  of  the 
title  in  the  said  several  papere  following  the  first  herein,  that  the 
same  are  true  and  correct  transcripts  therefrom  and  of  the  whole 
of  said  originals." 

The  order  of  this  court,  dated  December  2,  1904,  and  granted  on 
defaultj  directing,  among  other  things,  that  the  appeal  be  dismissed 
unless  the  appellant  '^  duly  settle  his  case  and  exceptions,"  was  to 
that  extent  improperly  granted,  as  a  case  and  exceptions  is  not 
required  or  proper  in  this  case,  and  the  order  to  that  extent  should 
not  be  enforced. 

The  papers  on  an  appeal  of  this  kind  consist  of  printed  copies 
of  the  papers  which  were  used  in  the  court  below  cmd  are  specijied 
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in  the  order  certified  by  the  clerk  or  stipnlated  by  the  parties  to  be 
true  copies  of  the  original  and  of  the  whole  thereof.  (General 
Rules  of  Practice,  rule  41.) 

The  order  appealed  from  does  not  specify  the  papers  used  in  the 
court  below.  Said  rule  requires  that  the  papers  used  in  the  court 
below  shall  be  so  specified  in  the  order.  Where  they  are  so  specified 
in  the  order  such  papers,  with  the  order  appealed  from  and  the  notice 
of  appeal,  must  be  printed,  filed  and  served  as  provided  by  said  rule. 
If  the  papers  used  in  the  court  below  are  specified  in  the  order  it 
results  in  a  determination  by  the  court  making  the  order  appealed 
from  as  to  what  papers  shall  be  printed  if  an  appeal  is  taken  from 
the  order,  and  the  certificate  of  the  clerk  is  then  simply  for  the  pur- 
pose of  establishing  the  fact  that  the  papers  so  printed  are  true 
copies  of  the  originals  required  by  the  rule  to  be  printed. 

It  will  be  necessary  for  the  appellant  to  have  the  order  appealed 
from  amended  so  as  to  specify  the  papers  which  were  used  in  the 
court  below,  and  print  and  serve  the  papers  so  specified  with  the 
order  and  notice  of  appeal,  or  the  appeal  will  on  proper  motion  be 
dismissed.     (  Whipple  v.  Ripaon^  29  App.  Div.  70.) 

The  motion  now  before  us  is  denied. 

All  concurred. 
Motion  denied. 


ScHENEOTADY  RAILWAY  CoMPANY,  Respondent,  V.  United  Tbaotion 
Company,  Appellant. 

L^nction  to  prevent  a  street  railroad  company  from  interfering  with  another  com- 
pany's uee  of  its  tracks  —  a  contract  providing  for  the  use  of  a  railroad  by  cars 
forty-eight  feet  long  weighing  not  to  exceed  twenty -five  tons  does  not  justify  the  use 
of  cars  fifty-one  feet  long  weighing  forty -two  tons  ^wliat  complaint  does  not  author- 
ise proof  of  a  waiver,  modification  or  estoppel  in  respect  to  such  provisions. 

The  United  Traction  Company,  a  corporation  operating  a  street  railway  in  the 
city  of  Albany,  N.  Y.,  entered  into  a  contract  with  the  Schenectady  Rail- 
way C(»mpany,  a  corporation  which  operated  a  street  railway  extending  from 
the  city  of  Schenectady  to  the  city  of  Albany,  by  which  the  former  company 
granted  to  the  latter  company  the  right  to  operate  its  cars  over  the  former 
company's  tracks.     The  contract  provided  as  follows:  *'  Until  another  type  of 
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car  may  be  agreed  upon  between  the  parties  hereto,  the  Railway  Company  may 
operate  cars  forty-eight  feet  oyer  all,  with  four  motor  equipments,  air  brake 
and  track  brake  equipments,  etc.,  said  can  to  weigh  not  to  exceed  twenty-fiye 
tons  when  loaded." 

For  about  two  years  after  the  contract  went  into  effect,  the  Schenectady  Railway 
Company  used  upon  the  tracks  of  the  United  Traction  Company  a  type  of  car 
which  was  within  the  limitation  expressly  provided  in  the  contract  known  as  the 
"500"  type.  Subsequently,  however,  the  railway  company  commenced  to 
operate  over  the  traction  company's  tracks  a  type  of  car  known  as  the  "600" 
type.  The  said  car  was  fifty-one  feet  in  length,  and  weighed,  when  loaded, 
forty-two  tons.  No  written  agreement  had*  been  entered  into  between  the 
parties  authorizing  the  use  of  this  type  of  car.  The  traction  company  having 
prevented  the  railway  company  from  running  the  *'600"  type  of  car  over  its 
tracks  the  railway  company  brought  an  action  against  it  to  restrain  it  from  so 
doing,  claiming  an  alleged  violation  of  the  contract.  It  did  not  allege  in  its  com- 
plaint that  any  other  type  of  car  had  been  agreed  upon  between  the  parties  or 
that  the  provision  of  the  contract  respecting  the  type  of  cars  had  been  modified 
or  extended  or  that  the  traction  company  had  waived  its  conditions  or  limita- 
tions or  estopped  itself  from  insisting  that  the  railway  company  was  not 
entitled  under  the  contract  to  operate  the  "  000  "  type  of  car. 

HM,  that  an  order  granting  an  injunction  pendente  lite  should  be  reversed,  for 
the  reason  that  the  use  of  the  "600"  type  of  car  constituted  a  violation  of  the 
terms  of  the  contract,  and  that  under  the  allegations  of  the  complaint  the  plain- 
tiff was  not  entitled  to  show  a  waiver,  modification  or  estoppel  respecting  the 
provisions  of  the  contract  relating  to  the  type  of  car  to  be  used,  and  hence  was 
not  entitled,  upon  the  record,  to  obtain  the  injunctive  relief  demanded. 

Houghton,  J.,  dissented. 

Appeal  by  the  defendant,  the  United  Traction  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  Montgomery  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Sche- 
nectady on  the  2d  day  of  September,  1904,  contuwxiug  pendente  lite 
an  injunction  theretofore  granted  in  the  action  by  which  the  defend- 
ant was  restrained  from  preventing  the  operation  of  some  of  the 
plaintifiPs  cars  over  the  defendant's  tracks  in  the  city  of  Albany. 

Edgar  L,  Fureman  and  PatHcJc  C.  Dugan^  for  the  appellant 

Lewis  E,  Carr  and  James  O.  Carr^  for  the  respondent. 

Chase,  J. : 

The  plaintiff  owns  and  operates  a  street  surface  railroad  in  the 
city  of  Schenectady,  and  the  defendant  owns  and  operates  a  street 
surface  railroad  in  the  city  of  Albany.    In  the  years  1900  and  1901 
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the  plaintiff  constructed  a  double-track  railroad  between  said  cities 
and  connected  the  tracks  thereof  with  its  tracks  in  the  city  of  Sche- 
nectady and  with  the  tracks  of  the  defendant's  road  in  the  city  of 
Albany. 

On  the  26th  day  of  June,  1901,  the  plaintiff  and  the  defendant 
entered  into  a  written  contract  under  their  respective  corporate  seals 
by  which  contract  the  defendant  agreed  to  permit  the  plaintiff  to 
operate  passenger  cars  over  its  said  tracks  on  certain  streets  in  said 
city  of  Albany.  The  plaintiff  procured  passenger  cars  adapted  for 
use  on  said  railroad  between  said  cities,  and  on  the  8th  day  of  Sep- 
tember, 1901,  commenced  the  operation  of  its  cars  upon  said  con- 
necting railroad,  and  over  the  tracks  of  the  defendant  on  said  streets 
in  the  city  of  Albany,  and  continued  to  use  its  cars,  "  which  cars  were 
of  the  dimensions  and  equipped  with  all  necessary  appliances  as 
required  and  acquiesced  in  by  the  defendant." 

The  agreement  of  June  26,  1901,  was  by  its  terms  to  continue 
during  the  life  of  the  franchises  held  by  the  defendant,  which  fran- 
chises are  still  in  force.  The  plaintiff^s  complaint  alleges  the  facts 
above  mentioned,  and  further  alleges  that  *^  notwithstanding  the 
terms  of  said  contract  and  the  plaintiff's  rights  thereunder,  the 
defendant  has  forcibly  prevented  the  plaintiff  from  continuing 
the  operation  of  some  of  its  cars  heretofore  in  use  on  said  railroad  as 
aforesaid  over  the  said  tracks  of  the  defendant "  on  certain  streets  of 
the  city  of  Albany,  and  "  threatens  and  intends  to  continue  to  pre- 
vent such  operation."  The  complaint  further  alleges  "  that  said 
cars  have  heretofore  been  run  upon  a  regular  schedule  and  accom- 
modate and  carry  a  large  number  of  passengers  daily  between  said 
two  cities,  and  if  the  plaintiff  is  prevented  from  continuing  the  oper- 
ation of  said  cars  over  the  tracks  above  mentioned  upon  a  regular 
schedule  it  will  suffer  great  inconvenience  and  damage  in  the  opera- 
tion of  its  road  and  the  accommodation  of  its  passengers,  for  which  it 
has  no  adequate  remedy  at  law." 

The  complaint  demands  that  the  defendant  be  enjoined  and 
restrained  from  preventing  the  operation  of  the  plaintiff's  cars  over 
its  tracks  in  said  streets.  An  order  was  obtained  by  the  plaintiff, 
€X  parte^  restraining  the  defendant  "  from  preventing  in  any  man- 
ner whatsoever  the  operation  by  the  plaintiff  *  *  *  of  any  of 
the  cars  of  the  plaintiff  "  over  certain  of  said  streets  in  the  city  of 
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Albany  "  in  the  same  manner  as  the  same  have  been  operated  here- 
tofore prior  to  May  16th,  1904."  The  defendant  was  ordered  to 
show  cause  why  said  injunction  should  not  be  continued  during 
the  pendency  of  the  action. 

On  the  return  of  the  order  to  show  cause  it  appeared  that  said 
contract  of  June  26,  1901,  provided :  "  The  Railway  Company  shall 
not  use  or  operate  any  car  or  cars  of  such  excessive  weight,  either 
with  or  without  loads,  or  at  such  unusual  or  excessive  rates  of  speed, 
or  in  any  other  improper  manner,  so  as  to  unnecessarily  destroy  or 
impair,  or  unreasonably  wear  the  tracks,  curves,  turnouts,  switches, 
bridges,  track  structures  or  other  property  of  said  party  of  the  first 
part,  or  so  as  to  make  the  maintenance  of  the  track  of  the  United 
Company  unusually  difficult  or  expensive.  Until  another  type  of 
car  may  be  agreed  upon  between  the  parties  hereto,  the  Railway 
Company  may  operate  cars  forty-eight  feet  over  all,  with  four  motor 
equipments,  air  brake  and  track  brake  equipments,  etc.,  said  cars  to 
weigh  not  to  exceed  twenty-five  tons  when  loaded." 

The  cars  procured  by  the  plaintiff  for  use  on  its  said  road  between 
said  cities  and  over  the  tracks  of  the  defendant  in  said  streets  in  the 
city  of  Albany  and  used  by  it  when  it  commenced  the  operation  of 
said  road  on  the  8th  day  of  September,  1901,  were  known  as  the 
"  500  "  type  of  car  and  which  cars  were  within  the  limitation  expressly 
provided  in  said  contract.  The  "500"  type  of  car  has  been  oper- 
ated by  the  plaintiff  over  said  tracks  of  said  streets  since  September 
8,  1901,  and  the  defendant  has  not  interfered  with  the  operation  of 
said  cars  and  has  not  threatened  to  interfere  with  the  operation 
thereof,  and  does  not  claim  any  right  to  interfere  with  the  operation 
thereof. 

In  March,  1903,  the  plaintiff  commenced  the  operation  of  the 
**  600  "  type  of  car  over  said  streets.  Said  "  600  "  type  of  car  is 
fifty-one  feet  over  all,  and  weighs  when  loaded  forty-two  tons.  It 
is  claimed  by  the  defendant  that  the  use  of  the  "  600 "  type  of 
car  makes  the  maintenance  of  its  tracks  unusually  difficult  and 
expensive;  that  the  operation  of  such  cars  injures  the  property 
adjoining  said  streets  for  which  claims  for  damages  have  been  pre- 
sented to  it,  and  that  in  certain  places  on  said  streets  the  "  600 " 
type  of  car  cannot  pass  on  adjoining  tracks,  and  that  by  the  opera- 
tion of  said  "  600 "  type  of  car  the  defendant's  cars  are  impeded 
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and  the  defendant's  time  table  very  macb  interrnpted  and  its  pas- 
sengers inconvenienced. 

On  November  17,  1903,  the  defendant  served  on  the  plaintiflE  a 
notice  in  writing  stating  that  the  defendant  did  not  consent  to  the 
plaintiffs  operating  over  its  tracks  cars  weighing  more  than  twenty- 
five  tons.  To  this  letter  the  plaintiff  replied,  in  which  reply  it 
stated  that  it  assumed  that  the  defendant  was  objecting  to  the 
"600"  type  of  car,  and  on  November  30,  1903,  the  defendant 
served  on  the  plaintiff  another  notice  in  writing  as  follows : 

"  Gentlemen. —  The  executive  committee  of  the  United  Traction 
Company,  at  a  special  meeting,  held  November  twenty-sixth,  1903, 
to  consider  the  several  matters  of  difference  between  said  companies, 
decided : 

''J^irst     *    *    * 

"  Second.  To  insist  that  you  cease  running  what  are  known  as 
your  *  600 '  cars  over  our  tracks  in  the  cities  of  Albany,  Troy,  or 
Watervliet." 

The  plaintiff  continued  the  use  of  the  "  600"  type  of  car,  and  on 
May  16,  1904,  the  defendant  by  obstructing  its  said  tracks  pre- 
vented the  plaintiff  from  further  running  the  "  600  "  type  of  car  on 
its  said  tracks,  and  this  action  was  then  commenced. 

The  question  as  to  whether  the  defendant  unreasonably  refuses  to 
assent  to  the  use  of  the  "  600  "  type  of  car  is  not  before  us.  This 
action  is  based  upon  the  plaintiff's  rights  under  the  contract  of  June 
26,  1901.  Such  contract  expressly  limits  the  grant  of  trackage 
rights  over  its  tracks  on  said  streets  to  cars  "  forty-eight  feet  over  all, 
with  four  motor  equipments,  air  brake  and  track  brake  equipments, 
etc.,  said  cars  to  weigh  not  to  exceed  twenty-five  tons  when  loaded." 
Said  provision  in  regard  to  the  size  and  weight  of  the  cars  marks 
the  boundary  of  the  grant  until  another  type  of  car  is  agreed  upon 
by  the  parties.  There  is  nothing  before  us  to  show  that  the  deter- 
mination of  this  action  in  any  way  affects  the  franchises  of  either 
party.  The  plaintiff's  rights  under  the  contract  are  private  rights. 
The  public  has  no  such  right  or  interest  in  a  particular  car  as  to 
affect  the  determination  of  the  court  in  the  consideration  of  the 
rights  of  the  parties  as  between  themselves,  or  that  requires  us  to 
sustain  the  injunction  pending  the  determination  of  the  action.  The 
defendant  does  not  seek  to  enforce  a  forfeiture  of  the  contract  or  to 
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prevent  or  interfere  with  the  running  of  cars  between  said  cities,  or 
on  its  tracks  in  the  city  of  Albany,  so  long  as  such  cars  are  within 
the  express  terms  of  the  contittct.  Apart  from  the  contract  or 
some  statute  the  defendant  may  as  against  the  plaintiff  assert  its 
ownership  of  the  tracks  in  said  streets  and  take  reasonable  measures 
to  prevent  the  plaintiff  from  appropriating  its  property  and  property 
rights.  The  contract  states  the  rights  of  the  parties  thereto  in 
detail,  and  the  plaintiff  by  its  complaint  stands  upon  an  alleged 
violation  of  the  contract.  By  the  express  terms  of  the  contract  any 
agreement  as  to  another  type  of  car  must  be  made  by  the  par- 
ties to  the  contract.  No  agreement  in  writing  under  seal  execated 
by  or  on  behalf  of  the  corporations  is  claimed  by  the  plaintiff.  The 
plaintiff  does  claim  that  the  "  600 "  type  of  car  was  agreed  upon 
by  some  of  the  defendant's  officers  in  March,  1903,  and  also 
that  the  defendant  has  waived  the  limitation  contained  in  the 
contract  and  is  now  estopped  from  asserting  such  limitation.  The 
plaintiff  in  its  complaint  does  not  allege  that  any  other  type 
of  car  has  been  agreed  upon  by  the  parties  or  that  such  con- 
tract has  been  modified  or  extended  or  that  the  defendant  has 
waived  its  conditions  and  limitations  or  that  the  defendant  is 
estopped  from  insisting  that  the  plaintiff  is  not  entitled  under  the 
contract  to  run  the  *'  600  "  type  of  car  on  the  tracks  of  said  streets. 
Assuming  for  the  purpose  of  this  decision  that  the  defendant  could 
waive  the  provisions  of  the  contract  or  be  estopped  from  asserting 
the  same,  the  plaintiff  cannot,  without  alleging  in  its  complaint  that 
the  "  600  "  type  of  car  has  been  agreed  upon  by  the  parties  or  that 
the  plaintiff  has  waived  the  terms  and  limitations  of  said  contract  or 
become  estopped  from  asserting  the  same,  present  to  the  court  the 
facts  upon  which  it  claims  such  modification  of  the  agreement, 
waiver  or  estoppel.  {McEntyre  v.  Tucker^  36  App.  Div.  53  ;  //wJ- 
hard  V.  Chapman^  34  id.  252,  254 ;  Boasert  v.  Poersohke^  51  id. 
381 ;  Congress  Brevnng  Co,  {Ltd,)  v.  Hahenicht^  83  id.  141.) 

On  the  record,  therefore,  it  appears  that  the  plaintiff  cannot  npon 
its  complaint  obtain  the  injunctive  relief  demanded.  It  does  not 
seem  advisable  to  discuss  in  this  opinion  the  questions  that  may 
arise  upon  a  new  or  amended  complaint  relating  to  the  plaintiff's 
alleged  right  to  use  the  "  600  "  type  of  car. 

The  order  continuing  the  injunction  should  be  reversed,  with  ten 
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dollars  costs  and  disbursements,  and  the  motion  to  continue  the 
injunction  granted  ex  parte  should  be  denied,  with  ten  dollars  costs. 

All  concurred,  except  Houghton,  J.,  dissenting ;  Smith,  J.,  con- 
curred in  result. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
temporary  injunction  vacated,  with  ten  dollars  costs. 


Frank   A.  Cutting,  Appellant,  v.  Joseph  Jessmer,  Respoiident. 

The  authointy  of  an  attorney  in  a  Justice's  Court  ceases  when  the  case  is  submitted 
—  on  appeal  the  respondent  may,  before  the  return,  appear  in  the  County  Court 
and  serve  an  offsr  of  judffment  —  an  affidavit  need  not  accompany  such  an  offer  — 
speei€U  appearance  otherwise  than  as  specified  in  Code  of  Civil  Procedure,  section 
431. 

An  attorney  at  law,  while  acting  for  the  defendant  in  an  action  brought  in  a 
Justice's  Court,  does  so  as  an  attorney  in  fact,  and  his  authority  as  such  ceases 
when  the  case  is  finally  submitted  to  the  justice. 

As  soon  as  an  appeal  to  the  County  Coui-t  from  a  judgment  rendered  in  a  Justice's 
Court  has  been  perfected,  and  before  the  return  of  the  justice  has  been  filed,  the 
respondent  may  appear  in  the  County  Court  generally  or  specially  by  an  attor- 
ney at  law,  and  an  offer  of  judgment  served  by  such  attorney  at  law  on  the 
defendant's  behalf  is  valid. 

Such  a  general  or  special  appearance  is  presumptive  evidence  of  the  attorney's 
authority  to  appear. 

Section  8071  of  the  Code  of  Civil  Procedure,  providing,  "  after  the  expiration  of 
ten  days  from  the  time  of  filing  the  justice's  returu  the  action  is  deemed  an 
action  at  issue  in  the  appellate  court,"  should  be  construed  to  relate  to  the 
issue  only,  and  in  no  way  affects  the  time  when  the  action  shall  be  deemed 
pending  in  the  County  Court. 

A  party  may  appear  specially  in  a  manner  other  than  that  specified  for  a  general 
appearance  by  a  defendant  in  section  421  of  the  Code  of  Civil  Procedure. 

SsmUe,  that  an  offer  of  judgment,  made  by  the  defendant's  attorney  on  his 
behalf,  constitutes  a  valid  special  appearance. 

The  provision  of  section  740  of  the  Code  of  Civil  Procedure,  which  provides  that 
an  affidavit  shall  accompany  an  offer  of  judgment  subscribed  by  an  attorney, 
only  applies  to  an  offer  made  as  prescribed  in  the  sections  of  the  Code  of  Civil 
Procedure  therein  mentioned. 

Appeal  by  the  plaintiff,  Frank  A.  Cutting,  from  an  order  of  the 
County  Court  of  St.  Lawrence  county,  entered  in  the  office  of  the 
clerk  of  St  Lawrence  county  on  the  2  let  day  of  April,  1904,  vacat- 
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ing  and  setting  aside  a  judgment  and  taxation  of  costs  in  favor  of 
the  plaintiJQE  and  directing  a  taxation  of  defendant's  bill  of  costs. 

This  action  was  commenced  in  Justice's  Court  to  recover  for  an 
alleged  trespass  by  the  defendant  on  the  plaintiffs  real  property. 
In  the  Justice's  Court  the  defendant,  before  answering,  offered  to 
allow  judgment  to  be  taken  against  him  for  two  dollars  and  sixty- 
eight  cents,  but  the  offer  of  judgment  was  not  accepted,  and  the 
action  was  tried  in  Justice's  Court,  and  resultedin  a  verdict  of  no 
cause  of  action.  From  the  judgment  entered  thereon  an  appeal 
was  taken  to  the  County  Court  of  the  county  of  St.  Lawrence  and 
a  new  trial  was  demanded  in  the  appellate  court.  The  notice  of 
appeal  was  subscribed  by  plaintiff's  attorneys  in  the  appellate 
court,  and  it  was  served  upon  the  justice  October  29,  1903,  and 
upon  the  defendant  November  7,  1903.  On  November  11,  1903, 
the  attorneys  for  the  plaintiff  in  the  appellate  court  were  served  with 
an  offer  of  judgment  on  behalf  of  the  defendant  signed  by  W.  O. 
Daniels,  a  responsible  attorney  at  law,  a  copy  of  which  is  as  follows : 

"  St.  Lawrence  County  Court. 


Frank  A.  Cutting, 

Plaintiff  and  Appellant, 

98. 

Joseph  Jessmer, 
Defendant  and  Respondent . 


"  The  above-named  respondent  hereby  offers  to  allow  judgment  to 

be  rendered  against  him  and  in  the  said  appellant's  favor  in  this 

action  in  the  County  Court  of  St.  Lawrence  county,  for  the  sum  of 

eighteen  cents. 

"Dated  at  Parishtille,  N.  Y.  November  ll^A,  1903. 

"  W.  O.  DANIELS,  Atty.for  Respondent 

"  Office  and  P.  O.  Address,  Parishville,  N.  Y. 

"To  Badger  &  Cantwell, 

**  Aitys.for  Appellant^ 

At  the  time  such  offer  of  judgment  was  served  the  defendant  had 
not  appeared  by  an  attorney  in  the  appellate  court.  On  the  9th 
day  of  January,  1904,  W.  O.  Daniels,  who  subscribed  the  offer  of 
judgment  as  attorney  for  the  respondent,  served  a  general  notice  of 
appearance  upon  the  attorneys  for  the  plaintiff.     The  offer  of  judg- 
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ment  was  not  accepted,  and  a  trial  was  had  in  the  County  Court 
which  resulted  in  a  verdict  in  favor  of  the  plaintiff  against  the 
defendant  for  six  cents. 

The  plaintiff  then  applied  to  the  county  clerk  of  the  county  of 
St.  Lawrence  to  tax  his  costs  against  the  defendant.  The  defendant 
objected  to  said  clerk  taxing  costs  against  him  in  favor  of  the  plain- 
tiff, and  insisted  that  said  clerk  should  tax  his  costs  against  tlie 
plaintiff.  The  clerk  taxed  the  plaintiff's  costs  and  refused  to  tax 
the  defendant's  costs,  and  judgment  was  entered  accordingly.  The 
defendant  then  appealed  to  the  County  Court  of  said  county  for  an 
order  setting  aside  said  taxation  of  costs  and  the  judgment  entered 
thereupon  and  for  the  taxation  of  his  costs,  and  the  order  was  made 
from  which  this  appeal  is  taken. 

Joh7i  M.  Cantwell,  for  the  appellant. 

W,  O,  Daniels,  for  the  respondent. 

Chase,  J. : 

Daniels,  while  acting  for  the  defendant  in  the  Justice's  Court,  did 
80  as  an  attorney  in  fact,  and  his  authority  as  such  ceased  when  the 
case  was  finally  submitted.  {McZear  v.  Heynolds,  76  App.  Div. 
267 ;  Bearddey  v.  Pope,  88  Hun,  560.) 

As  soon  as  the  case  was  pending  in  the  County  Court  the  respond- 
ent had  a  right  to  appear  therein  generally  or  specially  by  an  attor- 
ney at  law  and  a  general  or  special  appearance  in  an  action  by  an 
attorney  at  law  is  presumptive  evidence  of  the  authority  of  the 
attorney  to  so  appear.  {Brown  v.  Nichols,  42  N.  Y.  26 ;  Wing  v. 
Rionda,  125  id.  678.) 

It  is  not  claimed  by  the  respondent  that  Daniels  served  the  offer 
of  judgment  in  the  County  Court  as  his  attorney  in  fact.  He  stands 
upon  the  offer  of  judgment  made  by  Daniels  as  his  attorney  at  law 
in  the  County  Court,  and  insists  that  from  the  time  the  appeal  was 
perfected  the  action  was  pending  in  the  County  Court,  where  any- 
thing that  he  could  do  in  person  he  could  lawfully  do  by  an  attor- 
ney at  law.  The  appellant  calls  our  attention  to  section  3071  of  the 
Code  of  Civil  Procedure  which  provides :  "  Upon  an  appeal  pro- 
vided for  in  this  article*  after  the  expiration  of  ten  days  from  the 
time  of  filing  the  justice's  return  the  action  is  deemed  an  action  at 

•Code  Civ.  Proc.  chap.  19,  tit.  8,  art.  8.— [Rep. 
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issne  iu  the  appellate  court,"  and  insists  that  as  the  action  was  not  at 
issue  in  the  County  Court  when  the  offer  of  judgment  was  made,  the 
respondent  could  not  appear  in  the  action  by  an  attorney  at  law 
either  generally  or  for  a  special  purpose.  We  think  the  appellant 
is  mistaken  in  his  contention.  When  an  appeal  is  perfected  even 
before  a  return  is  filed  the  case  is  removed  from  the  subordinate 
court.  {Adams  v.  JPoXy  27  N.  Y.  640.)  After  an  appeal  is  per- 
fected and  a  now  trial  is  demanded  in  the  appellate  court  there  are 
several  steps  which  must  or  may  be  taken  before  the  expiration  of 
ten  days  after  the  return  is  filed  by  the  justice.  An  offer  to  allow 
judgment  to  be  rendered  in  the  appellate  court  for  a  specified  sum 
may  be  made  before  the  return  is  filed,  and  within  ten  days  after 
such  offer  of  judgment  is  made  the  party  upon  whom  it  is  served 
may  accept  such  offer  of  judgment.  (Code  Civ.  Proc.  §  3070.)  It 
may  be  necessary  before  the  return  is  filed  to  apply  to  the  appel- 
late court  to  supply  some  omission  or  obtain  some  amendment 
relating  to  the  appeal.  (Id.  §  3049.)  It  may  be  necessary  to  obtain 
a  special  order  in  the  appellate  court  in  regard  to  the  return.  (Id. 
§  3053.)  It  may  be  necessary  to  compel  a  return  by  attachment 
issued  from  the  appellate  court,  or  if  the  return  is  defective  it  may 
be  necessary  to  apply  to  the  appellate  court  to  compel  a  further  or 
amended  return.  (Id.  §  3055.)  It  may  be  necessary  to  require  a 
justification  of  the  sureties  on  the  undertaking  served  with  the 
notice  of  appeal.  (Id.  §§  1335,  3050.)  In  case  the  justice  dies  or  for 
any  other  reason  cannot  make  the  return,  a  proceeding  may  be  neces- 
sary in  the  appellate  court  as  to  the  proceeding  before  the  justice. 
(Id.  §  3056.)  A  further  offer  of  judgmeiit  is  allowed  after  the  issue 
is  joined  in  the  appellate  court.  (Id.  §  3072.)  The  pleadings  in 
the  County  Court  are  the  same  as  in  the  Justice's  Court  and  the  Leg'* 
islature  by  said  section  3071  has  simply  fixed  a  time  when  the  action 
shall  be  deemed  at  issue  in  the  appellate  court  for  certainty  in  deter- 
mining when  tlie  offer  of  judgment  under  said  section  3072  can  be 
made  and  also  when  a  notice  of  trial  can  be  served  in  the  appellate 
court.  There  is  no  apparent  reason  for  the  suggestion  that  the  statute 
intends  that,  between  the  service  of  notice  of  appeal  and  a  time 
ten  days  after  the  return  is  filed  by  the  justice,  the  action  shall  be 
in  the  anomalous  position  of  having  been  removed  from  the  Jus- 
tice's Court,  and  yet  not  sufficiently  existing  in  the  appellate  court 
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80  that  the  respondent  can  be  represented  therein  by  an  attorney  at 
law.  That  an  attorney  at  law  can  represent  either  party  in  the 
appellate  court  from  the  time  the  notice  of  appeal  is  served  appears 
from  the  fact  that  all  papers  in  the  action  thereafter  are  designated 
in  the  appellate  court,  and  in  an  appeal  to  the  County  Court  from 
the  Justice's  Court  the  notice  of  appeal  can  be  subscribed  by  the 
appellant  "  or  by  his  attorney  in  the  appellate  court."  (Id.  §  3046.) 
This  section  expressly  recognizes  that  the  appellant  may  have  an 
attorney  in  the  appellate  court  from  the  signing  of  the  notice  of 
appeal.  Section  8070  of  the  statute  relating  to  an  ofier  of  judgment 
before  the  return  is  filed  expressly  provides  that  either  party  may 
"  serve  upon  the  adverse  party  or  upon  hi8  attorney  a  written  offer 
to  allow  judgment."  The  same  section  provides  that  in  accepting 
such  an  offer  the  party  accepting  the  same  may  serve  his  acceptance 
"upon  the  party  making  the  same  or  upon  his  attorney. ^^  We 
conclude,  therefore,  that  section  3071  of  the  Code  of  Civil  Pro- 
cedure, prescribing  the  time  when  issue  is  deemed  to  be  joilied  in 
the  appellate  court,  should  be  construed  to  relate  to  the  issue  only 
and  in  no  way  to  affect  the  time  when  the  action  shall  be  deemed 
pending  in  the  County  Court.  The  action  is  no  less  in  the  County 
Court  after  the  notice  of  appeal  is  served  and  before  the  action  is  at 
issue  in  the  County  Court,  than  is  an  action  in  the  Supreme  Court 
after  the  summons  is  served  and  before  an  issue  is  joined  by  the 
service  of  an  answer  or  demurrer.  A  party  may  appear  specially 
in  an  action  in  a  manner  other  than  as  specified  for  a  general  appear- 
ance by  a  defendant  in  section  421  of  the  Code  of  Civil  Procedure. 
{Paine  Lumber  Co.  v,  Galhraith^  38  App.  Div.  68 ;  Couch  v.  Mul- 
hane,  63  How.  Pr.  79 ;  Wood  v.  Furtick^  17  Misc.  Eep.  561 ;  Sher- 
man V.  Shisler^  6  id.  203.) 

The  provision  of  section  740  of  the  Code  of  Civil  Procedure  pro- 
viding that  an  affidavit  shall  accompany  an  offer  of  judgment  sub- 
scribed by  an  attorney  only  applies  to  an  offer  made  as  prescribed 
in  the  sections  of  the  Code  of  Civil  Procedure  therein  mentioned. 

The  order  of  the  County  Court  should  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Isidore  Newman,  Respondent,  v,  Walter  West,  Appellant. 

Action  for  false  rtpreaenUUionB — hill  of  partieulart,  when  not  denied  because  the 
anewer  contained  only  admiseione  and  deniale  —  the  fraud  muit  be  denied^ a 
verified  answer  takes  the  place  of  an  affidavit. 

When,  in  an  action  brought  to  recover  damages  for  alleged  false  and  fraudulent 
representations  made  by  the  defendant  in  the  sale  of  two  horses  to  the  plaintiil, 
the  defendant,  who  denied  in  his  answer  the  fraud  charged  in  the  complaint,  is 
entitled  to  a  bill  of  particulars  of  the  plaintiff's  claim,  considered. 

The  fact  that  an  answer  contains  only  admissions  and  denials  may  furnish  a  good 
reason  for  denying  a  motion  made  by  the  plaintiff  to  compel  the  defendant  to 
serve  a  bill  of  particulars,  but  does  not  furnish  sufficient  reason  for  the  denial 
of  a  motion  made  by  the  defendant  to  compel  the  plaintiff  to  furnish  a  bill  of 
particulars. 

Unless  the  defendant  In  an  action  for  fraud  denies  the  fraud  charged  in  the  com- 
plaint, a  bill  of  particulars  of  the  plaintiff's  claim  should  not  be  ordered. 

On  a  motion  by  a  defendant  for  a  bill  of  particulars,  denials  contained  in  the 
defendant's  verified  answer  may  be  considered,  although  such  denials  are  not 
repeated  in  a  separate  affidavit. 

Appeal  by  the  defendant,  Walter  West,  from  an  order  of  the 
Supreme  Court,  made  at  the  Clinton  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Sai-atoga  on  the  19th  day  of 
October,  1904,  denying  the  defendant's  motion  for  a  bill  of  particu- 
lars of  the  plaintiflPs  complaint. 

This  action  is  brought  by  the  plaintiff  to  recover  damages  for 
alleged  false  and  fraudulent  representations  made  by  the  defendant 
in  the  sale  of  two  horses  to  the  plaintiff.  The  material  parts  of  said 
complaint,  so  far  as  the  question  now  involved  is  concerned,  are  as 
follows : 

^^Firat  That  heretofore  and  in  or  about  the  month  of  July,  1904, 
at  Saratoga  Springs,  Saratoga  County,  N.  Y.,  the  defendant  offered 
to  sell  to  plaintiff  a  certain  team  of  horses,  consisting  of  two  horses, 
and  then  and  there  falsely  and  fraudulently  represented  that  said 
horses,  and  each  of  them,  were  sound,  free  from  fraud,  seven  (7) 
and  eight  (8)  years  of  age,  respectively,  and  correct  in  every  respect." 

^^FouTth.  Tliat  one  of  said  horses  was  not  sound  or  free  from 
fault  nor  correct  in  every  respect,  but  was  unsound,  unkind  and  was 
older  than  seven  or  eight  years  of  age  ;  that  said  horse's  feet  were 
contracted,  and  said  horse  was  lame  and  unsound  and  had  wind 
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puffs  on  every  leg,  and  splint  on  forward  leg ;  that  said  horse  had 
been  blistered  for  lameness  or  other  disease. 

^' Fifth,  That  the  other  one  of  said  horses  was  much  older  than 
seven  or  eight  years ;  had  and  has  splints ;  is  puffed  on  legs,  and  has 
had  for  some  time  what  deponent  on  information  and  belief  alleges 
to  be  a  bone  spavin." 

Plaintiff  alleges  that  the  horses  were  worth  $410  less  than  they 
would  have  been  had  they  been  as  represented  by  the  defendant, 
and  that  he  has  necessarily  spent  $125  in  caring  for  and  endeavor- 
ing to  cure  said  horses  and  demands  judgment  for  $535. 

The  defendant  by  his  amended  answer  denies  that  he  made  any 
false  or  fraudulent  representations  in  regard  to  said  horses.  He 
admits  that  ^^  said  horses  were  more  than  seven  and  eight  years  of 
age ;  that  one  of  said  horse's  feet  were*  somewhat  contracted,  and 
said  horse  had  wind  puffs  on  its  legs  and  splints  on  forward  leg,  and 
that  the  other  of  said  horses  had  splints  and  puffs  on  its  legs." 

He  further  alleges  that  whatever  defects  existed  in  said  horses 
were  apparent,  open  and  plainly  visible  at  the  time  of  the  sale,  and 
were  known  to  the  plaintiff's  wife,  who  acted  for  the  plaintiff  in 
making  the  sale,  and  that  the  plaintiff  purchased  said  horses  with 
knowledge  of  all  the  defects  existing  in  either  of  said  horses. 

It  further  appears  that  subsequent  to  the  commencement  of  this 
action  the  defendant,  with  the  permission  of  the  plaintiff  and  with 
the  aid  of  two  veterinary  surgeons,  had  examined  said  horses  for 
the  purpose  of  ascertaining  what  defects  or  faults  existed  in  them. 

The  notice  of  motion  specified  the  particulars  which  the  defend- 
ant asked  that  the  plaintiff  should  be  required  to  furnish  him.  The 
court  denied  the  motion  and  from  the  order  entered  thereon  this 
appeal  is  taken. 

John  Z.  Herming  and  Horace  E.  McKnight^  for  the  appellant. 

Oeorge  JS,  Salisbury^  for  the  respondent. 

Chasb,  J. : 

Plaintiff  insists  that  the  defendant's  answer  is  practically  a  gen- 
eral denial  and  that  consequently  he  is  not  entitled  to  a  bill  of  par- 

*8ie. 
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ticulars.  When  an  answer  contains  only  admissions  and  denials,  it 
may  be  a  good  reason  for  denying  a  motion  made  by  the  pkintiflE  to 
compel  a  bill  of  particulars  hy  the  defendant  {King  v.  HosSj  21 
App.  Div.  475 ;  Gray  v.  Shepard,  36  N.  T.  St.  Kepr.  610 ;  Stan^ 
ley  V.  Block^  66  App.  Div.  549),  but  such  an  answer  cannot  adversely 
affect  the  question  as  to  whether  the  plaintiff  should  furnish  a  bill 
of  particulars  to  the  defendant. 

In  an  action  for  fraud,  unless  the  defendant  denies  the  fraud 
charged  in  the  complaint,  a  bill  of  particulars  of  the  plaintiff's 
claim  should  not  be  ordered.  In  this  case  the  defendant  in  his 
answer  and  amended  answer,  both  of  which  were  read  by  him  at 
the  Special  Terra,  denied  the  fraud  charged  in  the  plaintiff's  com- 
plaint, but  such  denials  are  not  repeated  by  the  defendant  in  his 
affidavit.  Where  the  denials  in  a  defendant's  answer  are  clear  and 
specific  I  see  no  reason,  notwithstanding  the  expression  in  the  opin- 
ion in  Gridley  v.  Gridley  (7  Civ.  Proc.  Rep.  215),  for  holding  that 
such  denials,  because  they  are  in  a  verified  answer  and  not  in  a  sepa- 
rate affidavit,  are  insufficient  to  meet  the  requirements  on  a  motion 
for  a  bill  of  particulars.  It  is  the  substance,  merit  and  good  faith 
of  the  denials  that  should  influence  the  court  in  determining 
whether  a  bill  of  particulars  should  be  ordered  rather  than  the 
name  of  the  paper  in  which  they  are  contained.  By  the  Code  of 
Civil  Procedure  it  is  provided  that  in  construing  such  Code  the 
word  "  affidavit "  includes  a  verified  pleading  in  an  action  or  a  veri- 
fied petition  or  answer  in  a  special  proceeding.     (§  3343,  subd^  11.) 

When  the  complaint  and  answer  are  verified  the  facts  therein 
stated  have  equal  significance  and  importance  as  if  stated  in  an  affi- 
davit. {Blatchford  v.  N.  T.  dk  N.  JET.  E.  B.  Co.,  7  Abb.  Pr. 
322.) 

By  the  4th  and  5th  paragraphs  of  the  complaint  it  is  impossible  to 
tell  which  of  the  two  horses  sold  to  the  plaintiff  by  the  defendant 
were  defective  in  the  particulars  in  said  paragraphs  stated.  The 
defendant  purchased  said  horses  separately  and  it  is  important  for 
him  to  know  which  horse  is  referred  to  in  each  of  said  paragraphs. 

The  defendant's  motion  for  a  bill  of  particulars  should  be  granted 
to  the  extent  of  requiring  the  plaintiff  to  specify  which  horse  he 
refers  to  in  each  of  said  paragraphs  of  the  complaint  The  defend- 
ant is  also  entitled  to  a  bill  of  particulars  of  the  several  amoanta 
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paid  by  him  in  caring  for  and  endeaving  to  cure  said  horsefi,  with 
the  name  of  the  person  or  persons  to  whom  such  amounts  were  so 
paid. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  as  per  opinion. 


The  People  of  the  State  of  New  York  ex  rel.  Oeoroe  E. 
LovETT,  Kelator,  v.  Nathan  L.  Miller,  as  Comptroller  of  the 
State  of  New  York,  and  Otto  Kelsey,  as  Comptroller  of  the 
State  of  New  York,  Respondents.* 

A  return  to  a  writ  of  certiorari  is  regarded  a$  true  —  wluU  information  an  audit- 
ing  officer  may,  and  tthat  he  may  not,  me  in  arriving  at  a  deeieion  —  review  by 
the  Appellate  Divieion  —  audit  of  a  claim,  where  separate  charges  are  made,  in 
one  item, 

A  return  made  by  an  auditing  officer  to  a  writ  of  certiorari,  issued  to  review  his 
action  in  auditing  a  claim,  must  be  regarded  as  the  true  statement  of  the  facts 
relating  to  the  audit. 

Semble,  that  where  a  person  presenting  a  claim  for  audit  desires  to  be  heard  in 
relation  thereto,  and  a  formal  hearing  and  trial  is  had  before  the  auditing  officer 
or  board,  such  officer  or  board  should  not  take  into  account  information  of 
particular  facts  relating  to  the  claim  received  apart  from  the  judic^il  hearing 
and  trial,  or  at  least  should  not  consider  and  be  influenced  by  information  of 
particular  facts  received  without  the  knowledge  of  the  claimant,  and  without 
the  claimant  having  an  opportunity  to  cross-examine  the  informant  or  make 
answer  to  such  information. 

In  auditing,  under  section  642  of  the  Laws  of  1901,  the  claim  of  a  real  estate 
appraiser,  who  was  employed  by  the  Attorney -(General  to  give  expert  testi- 
mony on  behalf  of  the  People  in  an  action  brought  to  dissolve  a  corporation  as 
to  the  value  of  certain  real  property  owned  by  the  corporation,  it  is  the  duty  of 
the  Comptroller  of  the  State  of  New  York  to  take  into  account  his  personal 
knowledge  as  to  the  value  of  the  services  rendered  by  the  claimant  and  to  exer- 
cise his  Judgment  in  flxing  the  amount  at  which  the  claim  should  be  audited. 

Although,  in  auditing  such  a  claim,  the  Comptroller  acts  judicially  and  the 
Appellate  Division  has  power  to  review  his  decision  upon  the  facts  in  a  certio- 
rari proceeding,  it  will  not  reverse  such  decision  unless  it  is  clear  that  he  has 
erred. 

The  fact  that  the  claimant  appraised  fourteen  groups  of  real  property  and  that  in 
bis  bill  he  charged  |100  for  the  services  rendered  by  him  with  respect  to  each  of 
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said  groups,  making  a  total  of  |1,400,  does  not  render  it  improper  for  the  Comp- 
troller to  audit  the  claim  in  one  item  at  $400,  where  it  appears  that  the  claim- 
ant's employment  was  for  a  single  purpose,  and  that  the  expert  testimony 
given  by  him  was  given  in  a  single  action  on  a  single  occasion,  and  that  on  the 
hearing  before  the  Comptroller  he  treated  his  claim  as  consisting  of  a  single 
item. 

Cebtiobabi  issued  out  of  the  Supreme  Court  and  attested  on  the 
25th  day  of  January,  1904,  directed  to  Nathan  L.  Miller,  as  Comp- 
troller of  the  State  of  New  York,  and  another,  commanding  them 
to  certify  and  return  to  the  office  of  the  clerk  of  the  county  of 
Albany  all  and  singular  their  proceedings  had  in  relation  to  the 
audit  of  a  claim  of  the  relator  against  the  State  of  New  York  for 
services  as  a  real  estate  appraiser  and  expert  witness. 

WiUiam  E.  Kisaelhurgh  anrf  William  IL  Goody  for  the  relator. 

John  Cunneen^  Attomey-Oeneraly  and  WiUiam  H,  Wood,  Deputy 
AUomey-Generalt  for  the  respondents. 

Chase,  J. : 

In  an  action  brought  in  the  name  of  the  People  of  the  State  of 
New  York  against  the  Republic  Savings  and  Loan  Association,  for 
the  dissolution  of  the  charter  of  said  association  by  reason  of  alleged 
insolvency,  the  relator,  George  E.  Lovett,  an  expert  real  estate 
appraiser,  was  employed  by  the  Attorney-Greneral  of  the  State  of 
New  York,  on  behalf  of  the  People,  to  appraise  fourteen  groups 
of  real  property  in  Kings  county  owned  by  said  association,  and  as 
an  expert  witness  upon  tlie  trial  of  said  action.  The  relator  was  so 
employed  on  or  about  the  15th  day  of  October,  1900,  and  he  was 
sworn  as  a  witness  in  the  action  on  or  about  the  1st  day  of  Novem- 
ber, 1900.  Bet^veen  October  15  and  November  1,  1900,  the  relator 
was  engaged  (but  not  exclusively)  in  the  appraisal  of  said  real  estate 
and  in  preparation  for  his  examination  as  an  expert  witness.  Sub- 
sequently he  presented  a  bill  in  writing  against  the  State  of  New 
York  for  such  services,  in  which  bill  he  charged  for  examination, 
appraisal  and  testimony  for  each  of  said  groups  of  real  property 
$100,  making  a  total  bill  of  $1,400. 

By  chapter  642  of  the  Laws  of  1901  the  Legislature  made  an 
appropriation  "  For  extraordinary  expenses  of  the  Attorney-G-eneral 
growing  out  of  litigations  involving  the  forfeiture  of  the  charters 
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of  building  and  loan  associations,  the  satn  of  two  thousand  and  fifty 
dollars,  or  so  much  thereof  as  may  be  necessary,  to  be  paid  by  the 
Coinptroller  upon  verified  accounts  audited  by  the  Superintendent 
of  Banks  and  the  Attorney-General." 

Said  act  also  provides  that  the  Treasurer  shall  pay  the  warrants 
of  the  Comptroller  for  the  objects  indicated  in  the  act,  but  it  is 
farther  expressly  provided  that  "  no  warrants  shall  be  issued,  except 
in  cases  of  salaries,  until  the  amounts  claimed  shall  have  been  audited 
and  allowed  by  the  Comptroller,  who  is  hereby  authorized  to  deter- 
mine the  same." 

When  relator's  bill  was  presented  to  the  Attorney-General  he 
examined  the  same  and  made  inquiry  in  regard  to  the  services  ren- 
dered, and  then  marked  the  same  "  Approved  at  $400,"  and  signed 
the  same  in  his  ofiicial  capacity.  Thereafter  the  Deputy  Superin- 
tendent of  Banks,  in  the  absence  of  the  Superintendent,  also  marked 
the  same  ^^  Approved  at  $400,"  and  signed  the  same  in  his  official 
capacity.  Subsequently  the  Comptroller,  after  hearing  evidence  on 
behalf  of  the  relator  and  on  behalf  of  the  State,  audited  and  allowed 
the  bill  at  $400.  It  is  to  review  the  action  of  the  Comptroller  in 
auditing  and  allowing  the  bill  at  $400  that  this  writ  of  certiorari 
has  been  granted. 

The  relator  claims  that  the  Comptroller  should  have  audited  and 
allowed  the  bill  at  $1,400,  as  claimed  by  him,  and  that  the  Comp- 
troller, in  auditing  and  allowing  the  bill  at  $400,  must  have  improp- 
erly considered  and  been  infiuenced  by  information  obtained  by  him, 
apart  from  the  testimony  of  witnesses  sworn  and  examined  on  the 
hearing  before  him.  Statements  made  by  the  Comptroller  during 
the  hearing  are  referred  to  by  the  relator  as  some  evidence  of  his 
claim. 

The  return  must  be  regarded  as  the  true  statement  of  the  facts 
relating  to  the  audit.  {People  ex  rel.  McMiUen  v.  Vanderpoel^  35 
App.  Div.  73.) 

By  the  return  the  Comptroller  says :  "  That  upon  the  evidence 
presented  and  upon  the  knowledge  of  the  respondent  as  to  the  value 
of  such  services,  and  upon  the  audit  of  such  claim  by  the  Attorney- 
General  and  Banking  Department  of  the  State,  the  respondent 
audited  the  claim  of  the  relator  for  the  services  performed  by  him 
at  and  for  the  sum  of  four  hundred  dollars,  which  amount  the 
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respondent  adjudged  to  be  fair  and  reasonable  compensation  for  the 
services  performed  by  the  relator  herein." 

On  the  hearing  before  the  Comptroller  the  relator  was  sworn  and 
testified  tliat  his  services  were  worth  $2,675.  Three  real  estate 
appraisers  were  also  sworn  in  his  behalf,  and  they  testified  that  the 
relator's  services  were  worth  from  $2,190  to  $2,350. 

A  real  estate  appraiser  sworn  on  behalf  of  the  State  testified  that 
the  relator's  services  were  worth  ten  dollars  for  each  piece  of  real 
property  appraised,  and  twenty-five  dollars  for  each  day  actually 
engaged  in  court  as  an  expert  witness. 

In  the  great  majority  of  cases  claims  against  the  State  and  munici- 
pal corporations  are  audited  by  officers  or  auditing  boards  without 
a  formal  hearing  in  the  nature  of  a  trial.  In  such  cases  it  is  usual 
for  the  auditing  officer  or  board  to  obtain  information  in  regard  to 
the  claim  in  an  informal  manner.  It  is  said  in  People  ex  rel.  Coch- 
ran v.  Town  Auditors  (74  Hun,  83),  in  referring  to  town  auditors : 
"  It  is  the  habit  of  such  bodies  to  seek  information  from  any  quarter 
where  it  is  obtainable,  and  we  presume  the  practice  is  legitimate ; 
they  must  acquire  knowledge  to  enable  them  to  act  with  wisdom  in 
subservience  to  established  rules.  They  may  act  upon  their  own 
knowledge,  acquired  by  observation.  Town  assessors  act  in  the 
same  way  respecting  the  valuation  of  property  to  be  assessed." 

We  will  assume  that,  where  a  person  presenting  a  claim  for  audit 
desires  to  be  heard  in  relation  thereto,  and  a  formal  hearing  and 
trial  is  had  before  the  auditing  officer  or  board,  such  officer  or 
board  should  not  take  into  account  information  of  particular  facts 
relating  to  the  claim  received  apart  from  the  judicial  hearing  and 
trial,  or  at  least  should  not  consider  and  be  influenced  by  informa- 
tion of  particular  facts  received  without  the  knowledge  of  the 
claimant,  and  without  the  claimant  having  an  opportunity  to  cross- 
examine  the  informant  or  make  answer  to  such  information.  It 
does  not  appear  in  this  case  that  the  Comptroller,  in  auditing  the 
bill  of  the  relator,  took  i:ito  account  any  information  received  by 
him  of  particular  facts  relating  to  the  services  performed  other  than 
is  shown  by  the  evidence  returned.  It  was  clearly  the  duty  of  the 
Comptroller  in  auditing  the  relator's  claim  to  take  into  account  his 
personal  knowledge  as  to  the  value  of  such  services  and  to  exercise 
his  judgment  in  fixing  the  amount  of  the  audit.     The  experience^ 
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general  knowledge  and  good  judgment  of  a  person  are  the  chief 
qualifications  considered  in  selecting  a  person  for  an  auditing  officer 
or  member  of  an  auditing  board. 

In  Head  v.  Hargrave  (105  U.  S.  45)  the  court,  in  discussing  the 
province  of  the  jury  in  weighing  testimony  and  in  applying  their 
own  experience  and  knowledge  in  determining  the  value  of  services, 
say :  '*  It  was  the  province  of  the  jury  to  weigh  the  testimony  of  the 
attorneys  as  to  the  value  of  the  services,  by  reference  to  their  nature, 
the  time  occupied  in  their  performance  and  other  attending  circum- 
stances, and  by  applying  to  it  their  own  experience  and  knowledge 
of  the  character  of  such  services.  To  direct  them  to  find  the  value 
of  the  services  from  the  testimony  of  the  ejfperts  alone,  was  to  say 
to  tliem  that  tlie  issue  should  be  determined  by  the  opinions  of  the 
attorneys,  and  not  by  the  exercise  of  their  own  judgment  of  the  facts 
on  whicli  those  opinions  were  given.  The  evidence  of  experts  as  to 
the  value  of  professional  services  does  not  differ  in  principle  from 
such  evidence  as  to  the  value  of  labor  in  other  departments  of  busi- 
ness or  as  to  the  value  of  property.  So  far  from  laying  aside  their 
own  general  knowledge  and  ideas,  the  jury  should  have  applied  that 
knowledge  and  those  ideas  to  the  matters  of  fact  in  evidence  in 
determining  the  weight  to  be  given  to  the  opinions  expressed,  and  it 
was  only  in  that  way  that  they  could  arrive  at  a  just  conclusion. 
While  they  cannot  act  in  any  case  upon  particular  facts  material  to 
its  disposition  resting  in  their  private  knowledge,  but  should  be  gov- 
erned by  the  evidence  adduced,  they  may,  and  to  act  intelligently 
they  must,  judge  of  the  weight  and  force  of  that  evidence  by  their 
own  general  knowledge  of  the  subject  of  inquiry.  If,  for  example, 
the  question  were  as  to  the  damages  sustained  by  a  plaintiff  from  a 
fracture  of  his  leg  by  the  carelessness  of  a  defendant,  the  jury  would 
ill-perform  their  duty  and  probably  come  to  a  wrong  conclusion  if, 
controlled  by  the  testimony  of  the  surgeons,  not  merely  as  to  the 
injury  inflicted,  but  as  to  the  damages  sustained,  they  should  ignore 
their  own  knowledge  and  experience  of  the  value  of  a  sound  limb. 
Other  persons  besides  professional  men  have  knowledge  of  the  value 
of  professional  services,  and,  while'  great  weight  should  always  be 
pven  to  the  opinions  of  those  familiar  with  the  subject,  they  are  not 
to  be  blindly  received,  but  are  to  be  intelligently  examined  by  the 
jury  in  the  light  of  their  own  general  knowledge." 
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Although  the  Comptroller  acted  judicially  in  auditing  the  claim 
and  this  court  has  the  po4^er  to  review  his  decision  upon  the  facts, 
his  judgment  should  not  vj^  overruled  unless  it  is  clear  that  he  has 
erred.  {People  ex  rd.  Ojppenheimer  Pub.  Co\  v.  Paple^  81  Hun, 
383.)  *• 

The  value  of  the  relator's  services  has  been  considered  and  passed 
upon  by  diflEefent  public  officers  whose  sworn  duty  required  them  to 
approve  or  audit  the  bill  at  an  amount  which  is  fair  not  only  to  the 
State,  but  to  the  relator,  and  so  long  as  such  officers  have  acted  in 
good  faith  in  relation  thereto  and  there  is  a  difference  of  opinion 
among  experts  as  to  the  value  of  relator's  services,  the  court  should 
not  direct  the  Comptroller  to  reaudit  the  claim.  The  audit  is  not 
erroneous  and  illegal  by  reason  of  its  having  been  made  in  one  item. 
Relator's  employment  was  one  employment  for  one  purpose.  His 
testimony  was  given  in  one  action  at  one  time,  and  on  the  hearing 
before  the  Comptroller  he  treated  his  claim  as  a  single  item  and  all 
his  testimony  relating  to  the  value  thereof  was  given  in  gross  and 
not  in  items. 

The  determination  of  the  Comptroller  should  be  confirmed,  with 
fifty  dollars  costs  and  disbursements. 

Determination  of  the  Comptroller  unanimously  confirmed,  with 
fifty  dollars  costs  and  disbursements. 


The  People  op  the  State  of  New  Yoek  ex  rel.  Columbia  Chemi- 
cal Company,  a  Domestic  Corporation,  Relator,  v,  John  F. 
O'Bbien,  as  Secretary  of  State  of  the  State  of  New  York, 
Respondent. 

Corporate  name — me  if  one  ecUeiUcUed  to  deceive — ' '  Columbia  Chemical  Company,** 
an  exieting,  and  '*  The  Columbian  Chemidal  Companjf"  a  proposed  corporation, 
—  duty  of  the  Secretary  of  State  not  to  file  the  second — remedy  in  case  he  dom^' 
certiorari  and  euit  in  equity. 

The  name  "  The  Columbian  Chemical  Company/'  stated  in  a  certificate  of  incor- 
poration as  the  name  of  a  proposed  corporation,  so  nearly  resembles  the  name 
"Columbia  Chemical  Company,"  which  had  been  adopted  by  an  existing  cor- 
poration, that  it  is  calculated  to  deceive,  and  it  is  the  duty  of  the  Secretary  of 
State,  under  section  6  of  the  General  Corporation  Law  (Laws  of  1892,  chap. 
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687,  as  amd.  by  Laws  of  1902,  chap.  9),  to  refuse  to  file  the  certificate  of 
incorporatioD. 

Where,  however,  the  Secretary  of  State  does  file  and  record  the  proposed  certifi- 
cate of  incorporation  and  the  cancellation  thereof  may  complicate  business 
transactions  affecting  not  only  the  incorporators  and  stockholders  but  those 
who  have  had  dealings  with  the  corporation  so  formed,  relief  will  not  be 
afforded  to  the  aggrieved  corporation  under  a  writ  of  certiorari,  as  the  action  of 
the  Secretary  of  State  is  not  conclusive  and  the  aggrieved  corporation  has  an 
adequate  remedy  by  an  action  in  equity. 

Semble,  that  a  writ  of  certiorari  may  be  issued  to  review  the  action  of  the  Secre- 
tary of  State  in  refusing  to  file  and  record  a  certificate  of  incorporation  on  the 
ground  that  the  liame  of  the  proposed  corporation  is  the  same  as  that  of  an 
existing  domestic  corporation  or  so  nearly  resembles  such  name  as  to  be  calcu- 
lated to  deceive. 

The  remedy  by  certiorari  is  seldom,  if  ever,  allowed  where  there  is  any  other 
adequate  remedy. 

• 

Cebtiorabi  issned  out  of  the  Supreme  Court  and  attested  on  the  * 
28tli  day  of  May,  1904,  directed  to  John  F.  O'Brien,  as  Secretary 
of  State  of  the  State  of  New  York,  commanding  him  to  certify 
and  return  to  the  office  of  the  clerk  of  the  county  of  Albany  all 
and  singular  his  proceedings  had  in  relation  to  the  filing  of  a  cer- 
tificate of  incorporation  of  "  The  Columbian  Chemical  Company." 

The  "  Columbia  Chemical  Company  "  was  duly  incorporated  in 
this  State  on  the  17th  day  of  March,  1902,  and  the  object  of  such 
corporation  is  to  manufacture,  sell  and  deal  in  chemicals. 

On  the  16th  day  of  February,  1904,  there  was  filed  and  recorded 
in  the  office  of  the  Secretary  of  State  a  certificate  of  incorporation 
of  "  The  Columbian  Chemical  Company  ; "  the  object  of  such  cor- 
poration is  to  purchase  and  sell  drugs,  chemicals  and  chemical  com- 
pounds of  every  name,  nature  and  description,  to  mix,  compound, 
and  prepare  the  same  into  medicines,  remedies  and  other  forms  for 
use  and  sale,  and  for  other  things. 

On  the  25th  day  of  February,  1904,  the  Columbia  Chemical 
Company  wrote  to  the  Secretary  of  State  in  which  letter  it  states 
that  it  is  informed  that  a  certificate  of  incorporation  has  been 
granted  to  the  Columbian  Chemical  Company  to  deal  in  chemicals, 
and  it  further  says :  ^^  Is  not  this  title  so  similar  to  that  of  the 
Columbia  Chemical  Co.,  as  to  bring  it  under  the  statute  prohibiting 
the  granting  of  such  certificate  ?    Awaiting  your  advice  on  this, 
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On  tlie  26th  day  of  February,  1904,  the  Secretary  of  State,  through 
his  second  deputy,  replied  to  said  letter,  in  which  reply  he  acknowl- 
edged the  receipt  of  the  letter  of  February  twenty-fifth  and  further 
says :  **  We  do  not  think  the  corporate  title  is  so  similar  to  that  of 
your  company  as  to  bring  it  within  the  prohibition  imposed  by 
Section  6  of  the  General  Corporation  Law."  This  writ  of  certiorari 
is  to  review  the  action  of  the  Secretary  of  State. 

George  B.  Goldschmidt  and  Edward  Ooldschmidt^  for  the 
relator. 

Johii  CUnneeriy  Attomey-Oeneral^  and  WiUiam  H,  Woodj 
Deputy  Attorney- Generaly  for  the  respondent. 

Frank  S.  Becker^  for  the  Columbian  Chemical  Company. 

Chase,  J. : 

We  are  of  the  opinion  that  the  name  "  The  Columbian  Chemical 
Company  "  so  nearly  resembles  the  corporate  name  of  the  relator 
that  it  is  calculated  to  deceive  and  that  the  Secretary  of  State 
should  have  refused  to  file  and  record  the  proposed  certificate  of 
incorporation.  (Gen.  Corp.  Law  [Laws  of  1892,  chap.  687],  §  6, 
as  amd.  by  Laws  of  1902,  chap.  9.)  The  filing  of  the  proposed 
certificate  of  incorporation  is  to  effect  an  incorporation.  (Gen. 
Corp.  Law,  §  6.)  It  is  upon  making,  signing,  acknowledging,  and 
filing  the  certificate  that  a  proposed  corporation  becomes  a  corpora- 
tion. (Business  Corp.  Law  [Laws  of  1892,  chap.  691],  §  2,  as 
amd.  by  Laws  of  1903,  chap.  525,  and  Laws  of  1904,  chap.  446.) 
Assuming  that  the  certificate  of  incorporation  of  said  the  Colum- 
bian Chemical  Company  was  filed  in  the  proper  county  clerk's 
office  on  the  same  day  that  it  was  filed  in  the  Secretary  of  State's 
office,  said  the  Columbian  Chemical  Company  has  been  an  incor- 
porated company  since  February  16, 1904.  If  we  now  cancel  and 
revoke  the  filing  and  record  of  the  certificate  effecting  its  incorpora- 
tion we  may  complicate  business  transactions  affecting  not  only  the 
incorporators  and  stockholders,  but  also  those  who  have  done 
business  with  the  corporation. 

In  a  case  where  the  Secretary  of  State  improperly  determines 
that  the  name  of  a  proposed  corporation  as  stated  in  a  certificate  of 
incorporation  presented  to  him  for  filing  and  record  is  the  same  as 
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the  name  of  an  existing  corporation,  or  that  it  bo  nearly  resembles 
snch  name  as  to  be  calculated  to  deceive,  and  he  refuses  to  file 
and  record  such  proposed  certificate,  there  may  be  no  adequate 
remedy  to  the  persons  or  corporations  claiming  to  be  aggrieved 
other  tlian  by  a  review  of  such  determination  by  a  writ  of  certiorari. 
Ill  such  case  relief  could  be  granted  without  complicating  private 
interests.  The  remedy  by  certiorari  is  seldom  if  ever  allowed  where 
there  is  any  other  adequate  remedy.  (4  Ency.  PI.  &  Pr.  50 ;  6  Cyc. 
7-12 ;  PeopU  ex  rel,  Schuylerville  c6  Upper  Hudson  R.  Ji.  Co.  v. 
jBetts,  55  N.  Y.  600  ;  People  ex  rel.  Gage  v.  Lohnas^  54  Hun,  604 ; 
People  ex  rel.  Trustees  v.  Board  of  Supervisors^  131  N.  Y.  468.) 

Where  a  certificate  is  filed  with  the  same  name  as  that  of  an 
existing  corporation,  or  where  the  name  so  nearly  resembles  that 
of  Uie  existing  corporation  as  to  be  calculated  to  deceive,  the  action 
of  the  Secretary  of  State  is  not  conclusive  and  the  courts  have  fre- 
quently by  a  judgment  in  equity  granted  relief  to  a  prior  corpo- 
ration aggrieved.  (10  Cyc.  153 ;  7  Am.  &  Eng.  Ency.  of  Law  [2d 
ed.],  689  ;  Society  of  1812  v.  Society  of  1812,  46  App.  Div.  568 ; 
Hygeia  Water  Ice  Co.  v.  N.  Y.  Ilygeia  Ice  Co.,  140  N.  Y.  94 ; 
Biggins  Co.  v.  Iliggins  Soap  Co.,  144  id.  462.) 

The  writ  of  certiorari  should  be  quashed,  without  costs. 

All  concurred. 

Writ  of  certiorari  quashed,  without  costs. 


William  Sutherland,  as  Administrator  with  the  Will  Annexed  of 
Claba  Lobaine  Bichabdson,  Deceased,  Respondent,  v.  St.  Law- 
BENOE  County,  Appellant. 

Bail— money  deposited  in  lieu  thereof —  mcmey  deposited  is  regarded  as  recovered  on 
a  recognisance — after  forfeiture  of  the  bail  the  money  cannot  be  recovered  although 
thawn  to  belong  to  an  estate  of  which  the  accused  was  executor — a  magistrate 
on  an  adjournment  of  an  examination  may  admit  to  bail,  although  the  offeme  is 
punishable  by  imprisonment  exceeding  five  years. 

Where,  on  the  adjournment  of  an  examination  before  a  committing  magistrate 
of  a  person  charged  with  the  crime  of  arson,  the  accused,  in  lieu  of  the  bail 
fixed  by  the  magistrate,  deposits  currency  with  the  county  treasurer  to  the 
credit  of  the  county  and  is  thereupon  released  from  custody,  if  his  bail  is  sub- 
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sequently  declared  forfeited  because  of  his  failure  to  appear  on  the  adjoorned 
day,  the  fact  that  the  moneys  so  deposited  by  the  accused  belonged  to  an  estate 
of  which  the  accused  was  executor,  does  not  entitle  an  administrator  with  the 
will  annexed  of  the  estate  to  recover  such  moneys  from  the  county,  when  it 
does  not  appear  that  any  of  the  county  officials  concerned  in  the  transaction 
had  any  knowledge  of  the  source  of  the  money  deposited. 

It  aeetM,  that  the  moneys  having  been  paid  over  in  due  course  of  business  could 
not  be  followed  and  retaken  by  the  owner  even  if  stolen  or  misappropriated 

Moneys  deposited  in  lieu  of  ball  are  to  be  treated  as  if  they  had  been  recovered 
on  a  recognizance. 

Under  section  192  of  the  Code  of  Criminal  Procedure,  a  committing  magistrate 
has  power,  pending  an  examination  concerning  a  bailable  crime  or  on  an 
adjournment  of  such  examination,  to  admit  the  accused  to  bail  irrespective  of 
whether  or  not  the  crime  is  punishable  by  imprisonment  exceeding  five  yean. 

Section  557  of  the  Code  of  Criminal  Procedure,  which  prohibits  a  committing 
magistrate  from  admitting  to  bail  where  the  crime  charged  is  punishable  by 
imprisonment  exceeding  five  years,  relates  only  to  the  admission  to  ball  of  a 
prisoner  after  he  has  been  held  to  answer  to  the  grand  Jury. 

Appeal  by  the  defendant,  St.  Lawrence  County,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the 
office  of  the  clerk  of  the  county  of  St.  Lawrence  on  the  13th  day  of 
August,  1903,  upon  the  verdict  of  a  jury  rendered  after  a  trial  at 
the  St.  Lawrence  Trial  Term. 

Ledyard  P,  Hale^  for  the  appellant. 

Vdsco  P.  Abbott,  for  the  respondent. 

Houghton,  J. : 

The  action  is  to  recover  money  depofiited  by  one  Richardson,  in 
lieu  of  bail,  on  an  adjournment  of  an  examination  before  a  com- 
mitting magistrate,  on  a  criminal  charge  against  him  of  arson  in 
the  second  degree. 

Richardson  had  been  duly  arrested  and  arraigned,  and  on  his 
request  an  adjournment  of  his  examination  was  had.  The  magis- 
trate fixed  the  amount  of  his  bail  pending  the  adjournment  at 
$1,000,  and  on  his  failure  to  give  it  he  was  committed  to  the  jail  of 
St.  Lawrence  county.  While  thus  confined  he  notified  the  sherifi 
that  he  desired  to  deposit  the  money  in  lien  of  bail.  This  was  done 
and  the  county  treasurer  notified  of  the  fact,  and  he  issued  his  cer- 
tificate that  such  deposit  had  been  made  to  the  credit  of  the  county, 
whereupon  the  sheriff  released  the  prisoner  from  custody.     Prior  to 
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the  adjoarned  day  the  money  wa8  transferred  by  the  county 
treasurer  to  another  bank  and  to  the  county's  special  fund  account. 
On  the  adjourned  day  Richardson  failed  to  appear  and  his  bail  was 
declared  forfeited. 

Richardson  was  a  legatee  under,  and  executor  of  the  will  of  his 
deceased  wife.  Because  of  his  absconding  his  letters  testamentary 
were  revoked  and  the  plaintiff  was  appointed  administrator  with  the 
will  annexed  of  said  estate,  and  seeks  to  recover  the  moneys  so 
deposited  on  the  ground  that  they  were  a  part  of  the  moneys  of  the 
estate  collected  by  Richardson  while  in  jail. 

The  only  question  submitted  to  the  jury  was  whether  the  money 
deposited  belonged  to  Richardson,  or  whether  it  was  a  part  of  the 
estate,  and  their  verdict  was  that  it  was  a  part  of  the  funds  of 
the  estate. 

The  defendant's  motion  for  a  nonsuit  was  reserved  until  the  com- 
ing in  of  the  verdict,  and  the  learned  trial  judge  seems  to  have 
denied  it  particularly  upon  the  ground  that  the  magistrate  had  no 
authority,  pending  an  adjournment,  to  fix  the  amount  of  or  admit 
Richardson  to  bail  because  the  crime  with  which  he  was  charged 
was  punishable  by  iinprisonment  for  a  longer  term  than  five  years. 

We  do  not  think  the  judgment  can  be  sustained  on  this  ground. 
Section  557  of  the  Code  of  Criminal  Procedure,  which  prohibits  a 
magistrate  from  admitting  to  bail  where  the  crime  charged  is  pun- 
ishable by  imprisonment  exceeding  five  years,  relates  to  the  admis- 
sion to  bail  after  a  prisoner  has  been  held  to  answer  to  the  grand 
jury.  By  that  section,  if  the  .crime  charged  is  a  misdemeanor,  or  a 
felony  punishable  with  imprisonment  not  exceeding  five  years,  the 
committing  magistrate  may  admit  the  prisoner  to  bail.  If  the  crime 
is  one  punishable  by  a  longer  term  of  imprisonment,  the  admission 
to  bail  under  such  circumstances  must  be  made  by  a  judge  of  a 
higher  court.     (Code  Crim.  Proc.  §§  557,  558.) 

Pending  an  examination,  however,  and  on  any  adjournment  of 
the  same,  unless  the  crime  charged  be  a  non-bailable  one,  we  think 
the  magistrate  has  power  to  admit  to  bail  notwithstanding  the  fact 
that  the  crime  may  be  punishable  by  a  longer  term  of  imprisonment 
than  five  years. 

Chapter  7*  of  the. Code  of  Criminal  Procedure  relates  to  the 

»R.  4,  tit.  3,  chap.  7.— [Rep. 
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examination  by  a  committing  magistrate  of  a  criminal  charge. 
By  the  various  sections  of  that  chapter  it  is  provided  that  the 
magistrate  must  inform  the  defendant  of  the  charge  against  him, 
and  of  his  rights  thereunder,  one  of  which  is  to  be  allowed  a  reason- 
able time  to  procure  counsel,  and  the  magistrate  is  commanded  to 
adjourn  the  examination  for  that  purpose.  The  period  of  various 
adjournments  is  restricted,  except  upon  the  consent  or  motion  of  the 
defendant,  and  section  192  provides  that  ^'  if  an  adjournment  be  had 
for  any  cause,  the  magistrate  must  commit  the  defendant  for  examina- 
tion, or  discharge  him  from  custody  upon  his  giving  bail  to  appear 
during  the  examination,  or  upon  the  deposit  of  money  as  provided 
in  this  Code,*  to  make  sure  of  his  appearance  at  the  time  to  which 
the  examination  is  adjourned. " 

The  vast  majority  of  crimes  are  bailable  either  as  matter  of  right 
or  as  matter  of  discretion,  and  pending  an  examination  for  the 
purpose  of  ascertaining  whether  or  not  the  person  charged  has  prob- 
ably committed  a  crime  and  should  be  held  to  the  grand  jury,  we 
think  it  was  the  intention  of  the  Legislature  to  permit  the  magistrate 
to  admit  to  bail.  Magistrates  remote  from  a  justice  of  the  Supreme 
Court  or  a  judge  of  the  County  Court  might  issue  warrants  and  hold 
examinations,  and  if  the  magistrate  had  no  power  to  admit  to  bail 
pending  an  adjournment  taken'  for  the  purpose  of  permitting  the 
defendant  to  procure  counsel  it  might  result  in  an  innocent  person 
being  incarcerated  pending  his  examination.  The  law  is  careful 
to  guard  the  rights  of  individuals  charged  with  crime  and  especially 
before  it  is  sliown  by  proof  that  the  charge  is  probably  true.  Before 
there  has  been  an  investigation  this  cannot  be  ascertained. 

We  think  that,  under  section  192  of  the  Code  of  Criminal  Pro- 
cedure, whether  the  crime  charged  be  punishable  by  imprisonment 
exceeding  five  years  or  not,  on  an  adjournment  during  .the  exami- 
nation, if  the  crime  be  bailable,  the  magistrate  has  the  right  to 
accept  bail  or  a  deposit  of  money  in  lieu  thereof.  After  the  exam- 
ination shall  have  been  had  and  the  defendant  held  to  answer  to  the 
grand  jury,  the  magistrate's  power  to  admit  to  bail  is  governed  by 
the  provisions  of  section  557. 

Nor  do  we  think,  as  urged  by  the  appellant,  that  Richardson  as 


*  See  Code  Crim.  Proc.  §  586  e<  seq.—  [Rep. 
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legatee  under  the  will  of  his  wife,  had  each  title  to  the  money  as 
made  it  his  own  and  gave  him  the  right  to  buy  his  liberty  with  it. 

The  provisions  of  the  will  are  very  broad  with  respect  to  his  use 
of  the  money,  principal  as  well  as  interest,  for  his  necessary  support 
and  maintenance.  The  right  was  undoubtedly  given  him  to  exhaust 
the  estate  by  expenditures  for  that  purpose ;  but  the  whole  scheme 
of  tlie  will  confines  his  right  to  such  expenditures  and  it  fails  to  give 
him  absolute  title. 

But,  notwithstanding  this,  we  think  the  defendant  can  retain  the 
money  and  that  the  judgment  in  favor  of  tlie  plaintiff  for  its 
recovery  is  wrong  and  must  be  reversed. 

The  deposit  was  made  in  currency.  There  is  no  pretense  of  iden- 
tifying the  particular  money,  the  only  alleged  ground  of  recovery 
being  that  Ricliardson,  who  paid  it  over,  was  not  its  legal  owner. 
Nor  is  there  any  sufficient  proof  that  the  sheriff  of  the  county  knew 
that  Richardson  was  depositing  moneys  which  did  not  actually 
belong  to  him.  There  was  some  effort  to  prove  that  the  sheriff  was 
aware  of  some  circumstances  respecting  the  money  and  its  source, 
but  the  question  of  notice  was  not  submitted  to  the  jury  or  passed 
upon  by  them,  and  in  the  absence  of  such  submission  or  finding,  we 
conclude,  even  if  notice  to  the  sheriff  was  notice  to  the  county, 
which  we  do  not  now  decide,  that  the  evidence  was  insufiicient  to 
establish  notice  even  to  him.  There  is  no  proof  that  the  county 
treasurer  had  any  knowledge  whatever. 

Richardson  was  in  custody  pursuant  to  a  lawful  mandate.  The 
amount  of  his  bail  had  been  legally  fixed.  If  he  had  procured 
sureties  to  a  recognizance,  the  contract  between  the  county  and  the 
sureties  would  have  been  that  Richardson  would  appear  before  the 
magistrate  upon  the  adjourned  day  and  at  such  further  times  as  he 
should  be  lawfully  directed,  or  in  dfefault  that  they  would  pay  the 
county  the  amount  of  the  undertaking.  Thus  there  would  have 
been  between  the  sureties  and  the  county  a  contract  with  good  con- 
sideration, and  upon  the  defendant's  failure  to  appear  they  would 
have  become  absolute  debtors  for  the  amount  of  the  undertaking. 
(People  V.  Aiiaile,  1  Hill,  33.) 

Section  586  of  the  Code  of  Criminal  Procedure  gave  Richardson 
the  right,  instead  of  giving  bail  in  the  form  of  an  undertaking  with 
sureties,  to  deppsit  with  the  county  treasurer  a  sum  of  money  equal 
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to  the  amount  of  his  bail.  The  act  of  deposit  was  upon  the  same 
consideration  and  subject  to  the  same  conditions  as  the  giving  of  a 
written  undertaking.  If  the  money  had  actually  belonged  to  Rich- 
ardson there  could  be  no  dispute  but  what  the  effect  of  the  deposit 
would  have  been  to  create  a  contract  between  him  and' the  county 
that,  in  consideration  of  his  release  from  custody,  he  agreed  that  in 
case  he  failed  to  appear  on  the  adjourned  day  and  such  other  times 
during  the  examination  as  he  might  be  lawfully  directed,  the 
title  to  the  money  would  be  forfeited  by  him  and  pass  to  the  county. 
And  this  would  be  the  effect  if  the  money  had  been  deposited  by  a 
third  person ;  and  the  deposit  would  even  be  subject  to  application 
to  the  payment  of  any  fine  imposed  on  conviction.  {People  ex  rd, 
OHhert  v.  Laidlaw^  102  N.  Y.  588.)  Thus,  Richardson  entered 
into  a  valid  contract  with  the  county,  upon  good  consideration  as 
between  it  and  him,  and  paid  over  the  money  upon  the  agreement 
that  the  defendant  should  retain  it  unless  he  performed  the  condition 
of  appearing  before  the  magistrate.  He  broke  that  condition  before 
any  of  the  officers  of  the  defendant  knew  of  the  source  from  which 
the  money  came,  and  the  contract  thus  became  executed  and  final. 
Under  such  circumstances  the  true  owner  could  not  recover  the 
money  paid,  even  if  it  had  been  stolen,  for  possession  of  money 
vests  the  title  in  the  holder  as  to  third  persons  dealing  with  him  and 
receiving  it  in  due  course  of  business  and  in  good  faith,  upon  a  con- 
sideration good  as  between  the  parties.  {Stephens  v.  Boa/td  of  Edu- 
cation^ 79  N.  Y.  183 ;  Ilatch  v.  National  Banky  147  id.  184 ;  Meyers 
V.  Ifew  York  County  National  Bank^  36  App.  Div.  482.) 

This  rule  has  grown  up  from  the  necessity  of  giving  security  and 
certainty  to  business  transactions,  for  money  has  no  earmarks  by 
which  it  may  be  distinguished  and  its  source  of  title  cannot  be  traced 
as  can  that  of  a  chattel  or  chose  in  action. 

The  transaction  of  depositing  the  money  in  lieu  of  bail  meets  all 
the  requirements  of  the  rule.  The  consideration  was  good  as 
between  Richardson  and  the  county,  and,  therefore,  it  was  good  as 
to  all  the  world.  What  was  done  was  in  due  course  of  business  as 
prescribed  by  law,  and  in  good  faith. 

The  rule  invoked  is  not  antagonistic  to  that  salutary  one  that  money 
may  be  recovered  by  the  true  owner  where  it  remains  on  deposit 
with  a  bank,  or  a  corporation  or  an  individual,  or  where  it  is  traced 
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to  a  corporation  or  individual  with  notice,  actual  or  constructive,  of 
the  infirmity  of  title.  That  may  always  be  done  whether  the  money 
<^n  be  identified  or  not,  and  it  may  be  impressed  with  the  trust 
unless  it  has  passed  upon  good  consideration  in  a  transaction  con- 
-ducted  in  good  faith.  {Importers  cfe  Traders^  NaL  Bank  v.  Peters^ 
123  N  Y.  272.) 

Willie  in  our  view  of  the  law  it  is  unimportant,  yet  it  can  be 
hardly  said  that  the  money  was  stolen  money.  Intent  is  a  neces- 
sary element  of  larceny.  The  language  of  the  will  is  ambiguous 
■and  Richardson  may  have  believed  that  the  moneys  were  his  to  do 
with  as  he  pleased,  or  he  may  have  had  no  intent  of  forfeiting  them 
to  the  county  when  lie  made  his  deposit. 

Moneys  deposited  in  lieu  of  bail  are  to  be  treated  as  if  they  had 
been  recovei'ed  on  a  recognizance.  (County  of  Rock  Island  v. 
Vounty  of  Mercer,  24  111.  35.  See  Code  Crim.  Proc.  §596.)  If 
Richardson  had  given  an  undertaking  with  sureties,  and  had  paid 
with  funds  of  the  estate  a  judgment  against  them  taken  because 
of  his  non-appearance,  it  could  hardly  be  said  that  the  estate  could 
recover  the  money  back  upon  simply  showing  that  the  currency 
with  which  the  satisfaction  of  the  judgment  was  procured  was  part 
-of  the  funds  of  the  estate.  So,  too,  if  Richardson  had  made  an 
unauthorized  purchase  with  funds  of  the  estate  the  moneys  could  not 
be  recovered  from  the  innocent  vendor.  It  would  be  necessary  for 
the  estate  to  go  further  and  show  notice  or  bad  faith. 

The  same  rule  applies  to  the  moneys  herein  sought  to  be  recovered. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 

App,  Div.— Vol.  CL        20 
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Gilbert    Allsn,    Respondent,    v.    Glen    Creamery    Company,. 

Appellant 

Action  for  the  breach  of  a  contract  of  employment  dietinguiehed  from  an  action  Uy 
recover  wages  —  burden  of  proof  in  the  former  caee  —  what  complaint  auffiderUly 
alleges  aenuse  of  action  for  breach  ofooptract  of  employment  —  effect  of  a  demand 
of  money  dite  rather  than  wages. 

An  action  to  recover  damages  for  a  breach  of  a  contract  of  employment,  because 
of  the  employee's  wrongful  discharge  before  the  expiration  of  the  term  of 
employment,  is  entirely  distinct  from  an  action  brought  by  the  employee  to 
recover  wa^es. 

In  the  first  nientioned  form  of  action  it  is  not  necessary  for  the  employee  to  aver 
and  show  affirmatively  that  he  unsuccessfully  sought  other  employment  or  that 
he  stood  in  readiness  to  perform  after  the  contract  had  been  terminated,  but 
the  burden  rests  upon  the  employer  to  show  that  other  employment  might 
have  been  found  or  that  it  had  been  offered  and  declined. 

The  fact  that  the  complaint  in  such  an  action  demands  money  as  due  rather 
than  by  way  of  damages,  does  not  necessarily  render  it  defective. 

When  a  complaint,  although  drawn  by  the  pleader  on  the  theory  of  an  action  for 
wages,  contains  sufficient  allegations  to  warrant  the  court  in  construing  it  as 
one  to  recover  damages  for  breach  of  the  contract  of  employment,  considered. 

Appeal  by  the  defendant,  tlie  Glen  Creamery  Company,  from  a 
judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  ofBce  of  the  clerk  of  the  county  of  Montgomery  on  the  24th 
day  of  June,  1904,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  18th  day  of  July,  1904, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Robert  J,  Sanson,  for  the  appellant. 

Florence  J,  SuUivari,  for  the  respondent. 

Houghton,  J: 

The  trial  court  construed  the  plaintiflPs  complaint  as  one  for 
damages  for  breach  of  contract  of  employment,  and  the  recovery  of 
plaintiff  was  had  upon  that  theory. 

While  the  complaint  is  quite  inappropriate  for  an  action  of  that 
character,  and  while  the  pleader  evidently  had  in  mind  an  action 
for  wages,  yet  there  are  sufficient  allegations  to  warrant  the  court  in 
construing  the  complaint  as  one  for  broach  of  contract  instead  of 
one  for  wages  alone. 
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An  action  for  damages  for  breach  of  contract  because  of  wrong- 
ful discharge  before  the  expiration  of  the  term  of  employment  is 
entirely  distinct  from  an  action  for  wages.  {Arnold  v.  Adams^  27 
App.  Div.  345.)  In  an  action  for  damages  for  wrongful  discharge 
it  is  not  necessary  for  the  plaintiff  to  aver  and  show  affirmatively 
that  he  sought  and  could  not  obtain  gther  employment,  or  that  he 
stood  in  readiness  to  perform  after  the  contract  had  been  termi- 
nated. {Howard  v.  Daly^  61  N.  Y.  362 ;  Merrill  v.  Blanchard,  7 
App.  Div.  167.)  The  burden  rests  upon  the  defendant  to  show 
that  other  employment  might  have  been  found,  or  that  it  liad  been 
offered  and  declined.  {Oriffm  v.  Brooklyn  Bali  Clttiy  68  App. 
Div.  566.)  And  the  fact  that  the  complaint  demands  money  as  due 
rather  than  by  way  of  damages,  does  not  necessarily  render  it  defec- 
tive.    ( Williams  v.  Gonners^  53  App.  Div.  599.) 

Judged  by  these  rules  the  complaint  contains  sufficient  allegations 
to  warrant  its  interpretation  as  one  for  damages  for  breach  of 
contract. 

But  the  judgment  must  be  reversed  because  the  evidence  was 
overwhelming  that  tlie  discharge  of  plaintiff  from  the  employment 
of  the  defendant  was  proper. 

The  jury  were  instructed  that  if  the  defendant  was  authorized 
because  of  the  acts  of  the  plaintiff  in  discharging  him  from  its 
employment,  the  plaintiff  had  no  cause  of  action  and  they  must  find 
a  verdict  for  the  defendant.  In  rendering  a  verdict  for  the  plaintiff 
they,  therefore,  must  have  found  that  the  discharge  was  wrongful. 

The  plaintiff  was  employed  by  the  defendant  at  its  skimming  station 
where  milk  was  delivered  by  its  patrons  for  the  separation  of  the  cream 
which  was  taken  from  the  station  to  defendant's  butter  factory  and 
there  made  into  butter.  It  was  the  plaintiff's  duty  to  receive  the  milk, 
separate  the  cream,  and  deliver  all  of  the  latter  while  sweet  to  the  but- 
ter factor}'.  During  the  second  month  of  the  plaintiff's  employment, 
officers  of  the  defendant  discovered  quantities  of  cream,  varying 
from  three  quarts  to  twenty  quarts  and  over,  in  a  sour  condition, 
standing  in  cans  at  the  skimming  station,  undelivered  to  the  butter 
factory.  These  occurrences  were  testified  to  by  defendant's  witnesses 
Eugene  Shelp,  Merry,  Faulknor,  Aschebar  and  Rulison,  and  they 
are  practically  undenied  by  the  plaintiff  and  his  witnesses,  except  as 
the  plaintiff  says  that  if  such  quantities  of  cream  were  there  in  such 
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condition  he  did  not  know  it.  The  plain tiflE  was  accused  by  officers 
of  the  defendant  with  appropriating  cream  to  his  own  use,  and  this 
he  denied. 

So  far  as  the  defendant  being  justified  in  discharging  the  plain tifi 
is  concerned,  it  Iiad  as  much  right  to  discharge  hitn  for  neglect  of 
liis  duty  in  failing  to  know  that  cream  was  standing  about  the  factory 
station  souring,  or  failing  to  send  it  to  the  butter  factory  while  in  a 
sweet  condition,  as  to  discharge  him  for  converting  cream  to  his 
own  use.  The  plaintiff  well  understood  that  it  was  his  duty  to  send 
all  of  the  cream  separated,  as  soon  as  the  process  of  separation  was 
complete,  to  the  butter  factory  before  it  had  soured.  Waiving  the 
questions  of  his  unauthorized  use  of  ice  and  skimmed  milk  and 
conversion  of  cream,  his  failure  to  do  this  was  sufficient  ground  to 
justify  his  discharge.  That  he  failed  to  perform  his  duty  in  this 
regard  was  practically  undisputed,  and  the  verdict  of  the  jury  was 
against  the  clear  weight  of  evidence.  The  trial  court  should  have 
set  aside  the  verdict  and  granted  a  new  trial,  and  his  refusal  to  do 
so  was  error. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred.  ' 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Hattie  p.  Beers,  as  Sole  Administratrix,  etc.,  of  Frank  Beebs, 
Deceased,  Appellant,  v.  The  West  Side  Railroad  Company, 
Respondent. 

Negligence  —  injury  to  a  pasaenger  from  the  derailment  of  a  street  car — proof  that 
tlie  noise  and  motion  of  the  car  were  unusual  is  competent  to  sfiow  notice  to  the 
conductor  and  motorman  —  it  is  not  incompetent  as  calling  for  a  conclusion— 
delay  in  tlie  discovery  of  newly -discovered  evidence. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate,  it  appeared  that  the  defendant  operated  a  street  railway 
which  extended  over  a  bridge  800  feet  long,  the  southerly  approach  to  which 
was  by  a  sharp  incline  for  about  80  feet;  that  on  the  day  in  question  the 
intestate  boarded  one  of  the  defendant's  street  cars  and,  by  reason  of  its 
crowded  condition,  stood  on  the  rear  platform  with  his  back  to  the  tailboard: 
that  as  the  car  started  down  the  incline  leading  to  the  bridge,  the  forward 
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wheels  of  the  rear  truck  of  the  car  left  the  rails  and  continued  to  remain  off 
the  rails  until  the  car,  with  increasing  speed,  arriyed  at  a  point  near  the  mid- 
dle of  the  bridge,  when  the  wheels  struck  a  projecting  plunk  and  the  rear  of 
the  car  was  hurled  to  one  side,  throwing  the  plaintiff's  intestate  from  the 
platform  against  the  framework  of  the  bridge  and  inflicting  injuries  from  which 
he  subsequently  died. 

The  theory  of  the  trial  was  that  the  defendant  was  not  liable  unless  the  motor- 
man  or  conductor  knew,  or  ought  to  have  known,  that  the  wheels  were  off  the 
track,  and  thus  was  negligent  in  not  stopping  the  car. 

Held,  that  it  was  improper  for  the  court  to  refuse  to  allow  the  plaintiff  to  show, 
by  a  witness  accustomed  to  ride  upon  street  cars  and  over  the  bridge  in  ques- 
tion, and  who  was  familiar  with  the  noise  and  motion  which  they  ordinarily 
made  in  passing  oyer  the  scene  of  the  accident,  whether  the  noise  and  motion 
of  the  car  as  it  approached  and  ran  upon  the  bridge  on  the  occasion  in  ques- 
tion was  usual  or  unusual; 

Tbat  such  evidence  was  competent  and  material  as  bearing  upon  the  question  as 
to  whether  the  conductor  or  motorman  should  have  known  that  something  was 
wrong  in  the  running  of  the  car; 

That  the  evidence  was  not  objectionable  as  calling  for  the  conclusion  or  opinion 
of  the  witness;  that  it  called  for  a  fact  based  upon  the  observation  of  the  wit- 
ness and  came  within  the  rule  which  permits  a  witness  to  state  the  identity  of 
a  person,  the  size  and  weight  of  an  object,  the  time  when  an  occurrence  took 
place,  and  the  distance  of  the  witness  when  he  saw  what  took  place. 

When  the  mere  fact  that  newly -discovered  evidence  is  not  found  until  after  a 
third  trial  is  not  a  sufficient  reason  for  refusing  to  grant  a  motion  for  a  new 
trial  based  thereon,  considered. 

Appeal  by  the  plaintiff,  Hattie  P.  Beers,  as  sole  administratrix, 
etc.,  of  Frank  Beers,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of 
the  connty  of  Chemung  on  the  8th  day  of  June,  1904,  upon  the 
verdict  of  a  jury,  also  from  an  order  entered  in  said  clerk's  office  on 
the  8th  day  of  June,  1904,  denying  the  plaintiff's  motion  for  a  new 
trial  made  upon  the  minutes,  and  also  from  an  order  entered  in  said 
clerk's  office  on  said  8th  day  of  June,  1904,  denying  the  plaintiff's 
motion  for  a  new  trial  upon  the  ground  of  newly-discovered  evidence. 

Edward  O.  Herendeen^  for  the  appellant. 

Frederick  Collin^  for  tlie  respondent. 

Houghton,  J.: 

The  defendant  operates  a  street  railway  in  the  city  of  Elraira, 
and  on  the  30th  day  of  May,  1900,  the  plaintiff's  intestate  was  a 
passenger  upon  one  of  its  cars  which  was  passing  over  a  bridge  span- 
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ning  the  Chemung  river.  The  bridge  is  about  800  feet  long,  upon 
whicii  are  laid  two  tracks.  The  southerly  approach  to  the  bridge  is 
by  a  sharp  incline  for  about  80  feet.  The  car  boarded  by  plaintiffs 
intestate  was  crowded  and  he  was  standing  on  the  rear  platform 
witli  his  back  to  the  tailboard. 

The  evidence  of  the  plaintiff  showed,  much  of  which  was  uncon- 
tradicted by  the  defendant,  that  starting  with  the  incline  the  forward 
wheels  of  the  hind  truck  of  the  car  were  off  the  rails  and  continued 
80  to  remain  until  the  car,  w^ith  increasing  speed,  arrived  at  a  point 
near  the  middle  of  the  bridge,  when  the  wheels  struck  a  projecting 
plank  and  the  rear  of  the  car  was  hurled  to  one  side,  throwing  the 
plaintiff's  intestate  from  the  platform  against  the  framework  of  the 
bridge  and  inflicting  injuries  from  which  he  subsequently  died. 

The  theory  of  the  trial  was  that  the  defendant  was  not  liable 
unless  the  motorman  or  conductor  knew,  or  ought  to  have  known, 
that  the  wheels  were  off  the  track,  and  thus  were  negligent  in 
not  stopping  the  car. 

In  the  course  of  the  trial  the  plaintiff  sought  to  prove  by  a  witness 
accustomed  to  ride  upon  street  cars  and  over  the  bridge  in  question, 
and  who  was  familiar  with  the  noise  and  motion  which  they  made 
in  their  ordinary  passing  over  the  scene  of  the  accident,  whether 
the  noise  and  motion  of  the  car  as  it  approached  and  ran  upon  the 
bridge  was  usual  or  unusual.  Upon  the  defendant's  objection  the 
evidence  was  excluded,  and  to  tlie  ruling  the  plaintiff  duly  excepted. 
The  plaintiff  attempted  to  make  the  same  proof  by  other  witnesses 
but  their  answers  were  excluded. 

The  defendant's  motorman  and  conductor  were  sworn  in  its 
behalf,  and  against  pjaintiff's  objection  and  exception  they  were 
permitted  to  testify  that  they  noticed  no  unusual  sound  or  motion 
of  the  car. 

It  is  manifest  that  both  these  rulings  cannot  be  right.  If  it  was 
proper  for  the  defendant  to  show  that  there  was  no  unusual  noise  or 
motion  which  could  attract  the  attention  of  the  motorman  and  con- 
ductor to  the  fact  that  something  was  wrong  in  the  running  of  the 
car,  and,  therefore,  excuse  them  for  failing  to  stop  it,  it  was  certainly 
competent  for  the  plaintiff  to  show  that  there  were  such  unusual 
noises  and  motion  that  the  attention  of  the  motorman  and  con- 
ductor should  have  been  attracted  to  it,  and,  therefore,  that  they 
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should  liave  known  that  something  was  wrong  and  brought  the 
<5ar  to  a  stop. 

We  are  of  the  opinion  that  the  evidence  was.  competent,  and  that 
the  court  erred  in  refusing  to  permit  the  plaintiff  to  show  that  the 
noise  and  motion  of  the  car  as  it  approached  and  ran  upon  the 
bridge  were  not  of  tlie  usual  kind,  and  that  this  could  be  shown  by 
any  witness  accustomed  to  ride  upon  the  cars  over  the  place  in  ques- 
tion, and  familiar  with  the  noise  and  motion  made  by  cars  in  their 
ordinary  running  upon  the  track.  Under  the  theory  upon  which 
the  case  was  tried,  this  was  material  as  bearing  upon  the  question  as 
to  whether  or  not  the  motorman  or  conductor  ought  to  have  known 
that  something  was  wrong  in  the  running  of  the  car.  A  noise  out  of 
the  ordinary  and  a  motion  not  customary  would  indicate,  especially 
to  an  expert,  that  something  was  wrong,  and  hence  that  they 
must  make  investigation -or  stop  the  car  entirely.  Witnesses  had 
described  the  bumping  and  grating  noises  which  they  observed,  but 
if  in  addition  the  jury  had  been  possessed  of  the  fact  that  these 
noises  were  not  the  usual  ones  they  might  have  come  to  the  conclu- 
sion that  they  were  of  such  a  character  that  the  motorman  and  con- 
ductor ought  to  have  known  that  the  car  was  off  the  track  or  that 
something  was  out  of  place  which  was  likely  to  produce  an  accident. 

The  evidence  cannot  be  condemned  because  it  called  for  the  con- 
<ilusion  or  opinion  of  the  witness.  It  is  rather  a  fact  based  on  the 
observation  of  the  witness.  It  comes  within  the  rule  which  per- 
mits a  witness  to  state  the  identity  of  a  person,  the  size  and  weight 
of  an  object,  the  time  when  an  occurrence  took  place,  and  the  dis- 
tance of  the  witness  when  ho  saw  what  took  place.  Evidence  of  this 
character  is  admitted  daily  upon  trials  and  is  never  questioned. 
(1  Greenl.  Ev.  [15th  ed.]  §  440;  Ila/rpending  v.  Shoemaker^  37 
Barb.  270.)  So  an  ordinary  witness  may  say  whether  or  not  an  indi- 
vidual was  intoxicated  {People  v.  Eastwood^  14  N.  Y.  562)  or 
whether  a  person  appeared  friendly,  or  endeavoring  to  help  another. 
{Blake  v.  People^  73  id.  587.)  These  and  like  conclusions  are  per- 
mitted, for  they  require  no  knowledge  of  science  or  any  special 
training,  but  are  the  results  of  observation  merely.  If  the  carriage 
of  a  person  on  a  particular  occasion  was  the  subject  of  pertineht 
inquiry,  could  not  a  witness,  familiar  with  his  manner  of  walking, 
;say  that  he  walked  straight  and  erect  as  he  usually  did  ?    Such  an 
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inquiry  woold  be  one  calling  for  a  fact  resulting  from  the  witness* 
observation,  to  be  sure,  but,  nevertheless,  permissible  for  the  consid- 
eration of  the  jury.  In  Carpenter  v.  Central  Parh^  North  dr 
East  liiver  li.  R.  Co.  (11  Abb.  Pr.  [N.  S.]  416)  it  was  expressly 
held  that  a  witness  who  had  observed  the  manner  of  construction  of 
street  railroads  might  testify  that  the  road  in  question  was  not  con- 
structed according  to  the  usual  method,  because  the  inquiry  wa& 
not  one  calling  for  special  knowledge  or  the  skill  of  an  expert. 
Every  employer  sued  by  his  employee  because  of  injuries  resulting^ 
from  alleged  defects  in  appliances  furnished  for  work,  attemptA  to- 
justify  himself  by  showing,  at  least,  that  he  has  furnished  the  usual 
appliance,  and,  unless  it  is  one  calling  for  special  expert  knowledge,, 
any  witness  who  is  familiar  with  the  same  class  of  appliances  used 
in  other  establishments  is  permitted  to  prove  the  fact. 

We  are  not  disposed  to  extend  the  rule  with  respect  to  opinions, 
of  witnesses,  or  to  enlarge  the  salutary  one  restricting  witnesses  from 
stating  their  conclusions ;  but  we  can  see  no  reason  why  the  evidence 
sought  to  be  introduced  by  the  plaintiff  was  not  both  pertinent  and 
competent. 

In  addition,  we  are  of  the  opinion  that  the  Special  Term  should 
have  granted  the  plaintiff's  motion  for  a  new  trial  upon  newly-dis- 
covered evidence.  This  evidence  consisted  of  that  of  two  witnesses 
who  were  riding  bicycles  directly  behind  the  car  at  the  time  of  the- 
accident,  and  observed  that  the  wheels  were  off  the  track ;  and  in 
affidavits  they  say  they  will  testify  that  they  saw  the  conductor  of 
the  car,  while  standing  upon  the  running  board,  stoop  down  and 
look  at  the  wheels  in  such  manner  that  he  must  have  seen  .that  they 
were  off  the  track  and  upon  the  planks  of  the  bridge.  It  is  plaia 
that  this  is  vital  evidence,  for,  if  it  is  true,  the  conductor  actually 
knew  that  the  wheels  were  not  running  properly  and  took  the 
chance  of  their  adjusting  themselves  rather  than  to  stop  the  car. 

Criticism  is  made  of  this  evidence  that  it  comes  very  late,  the 
judgment  appealed  from  being  the  result  of  a  third  trial  before  a 
jury ;  and  also  that  it  is  contrary  to  the  testimony  of  other  witnesses- 
sworn  upon  the  trial,  who  testified  that  the  conductor  was  upon  the 
running  board  collecting  fares  during  all  the  time  that  the  car  was^ 
running  on  the  bridge.  The  testimony  is  not  necessarily  inconsist- 
ent in  this  respect,  for  the  collecting  of  fares  may  have  been  the 
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conc^ctor's  particular  occupation  and  the  looking  under  the  caronlj 
an  incidental  act  on  his  part.  It  is  true  that  the  discovery  of  this- 
evidence  comes  at  a  late  period  in  the  investigation  of  the  facts  of 
the  case ;  but  the  affidavits  disclose  every  effort  on  the  part  of  the 
plaintiff  and  her  attorneys  to  ascertain  such  witnesses  as  could  throw- 
light  upon  the  situation,  and  their  failure  to  discover  these  partic- 
nlar  witnesses  until  after  the  last  trial  had  taken  place  is  fully 
explained  and  excused.  From  the  facts  no  suspicion  can  be  cast 
upon  the  plaintiff  and  her  attorneys  that  the  evidence  is  manufac- 
tured or  that  they  could  have  found  the  witnesses  sooner  by  any 
diligence  on  their  part. 

We  think  the  learned  Special  Term  failed  to  exercise  proper  dis- 
cretion in  refusing  to  grant  the  motion. 

The  judgment  and  orders  should  be  reversed  and  a  new  ti'ial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred  ;  Chase,  J.,  in  result. 

Judgment  and  orders  revereed  and  new  trial  granted,  with  costs 
on  appeal  from  judgment  only  to  appellant  to  abide  event. 


Edwaed  Gilbert,  Appellant,  v,  John  H.  Satteelee  and  Chables 
S.  Nichols,  Respondents. 

FaUe  impriionment  —  t?ie  filing  of  an  information  alleging  a  violation  of  an  illegal 
resolution  of  a  town  board —  it  gi'oes  tJie  magistrate  jurisdiction —  the  complain- 
ant M  UaHe^  if  at  all,  for  malicious  prosecution  —  laiitude  aMowed  in  determin- 
ing the  sufficiency  of  an  information. 

One  Nichols  presented  to  a  magistrate  of  the  town  of  Berlin,  in  Rensselaer 
county,  an  information  alleging  that  one  Gilbert  had  committed  the  crime  of 
peddling  teas  and  coffees  and  other  merchandise  in  the  streets  of  the  town  of 
Berlin  without  having  obtained  a  license  therefor  as  required  by  an  ordinance 
adopted  by  the  town  board  pursuant  to  section  184  of  the  Town  Law  (Laws  of 
1890,  chap.  569,  added  by  Laws  of  1898,  chap.  538,  and  amd.  by  Laws  of 
1899,  chap.  814).  The  magistrate  issued  a  warrant  for  Gilbert's  arrest,  but,  it 
appearing  upon  the  hearing  that  the  resolution  or  ordinance  passed  by  the 
town  board  was  Ineffectual  for  the  reason  that  it  related  only  to  non-residents 
of  the  town,  discharged  Gilbert. 

In  an  action  subsequently  brought  by  Gilbert  against  the  magistrate  and  Nichola 
for  false  imprisonment,  it  was 
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Held^  that  the  complaint  therein  was  properly  dismissed; 

That  the  facts  stated  in  the  information  were  sufficient  to  give  the  magistrate 

jurisdiction  to  issue  a  warrant  for  Gilbert's  arrest,  and  that  the  magistrate  was 

not  compelled  at  the  time  he  issued  such  warrant  to  ascertain  whether  there 

were  defects  in  the  resolution  or  ordinance  passed  by  the  town  board  which 

might  render  it  invalid; 
That  in  issuing  the  warrant  the  magistrate  acted  judicially  and  could  not  be 

held  liable  for  so  doing; 
That  the  fact  that  it  appeared  upon  the  hearing  that  the  ordinance  or  resolution 

adopted  by  the  town  board  was  inyalid,  and  that  the  accused  bad  committed 

no  crime,  did  not  make  the  original  warrant  void  or  irregular,  or  render  the 

magistrate  liable  for  having  issued  it; 
That  the  complaint  being  sufficient  to  give  the  magistrate  jurisdiction,  and  the 

warrant  being  valid,  the  complainant  was  not  liable  for  false  imprisonment, 

but  only,  if  at  all,  in  an  action  for  malicious  prosecution; 
That  great  latitude  should  be  allowed  in  determining  the  sufficiency  of  an 

information  attacked  t^ollaterally. 

Appeal  by  the  plaintiff,  Edward  Gilbert,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Rensselaer  on  the  9th  day  of  May,  1904, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after  a 
trial  at  the  Rensselaer  Trial  Term. 

John  ir.  Roddy ^  for  the  appellant. 

James  Farrell^  for  the  respondents. 

Houghton,  J. : 

The  defendant  Satterlee  was  one  of  the  magistrates  of  the  town 
of  Berlin  in  Kensselaer  county,  and  the  defendant  Nichols  presented 
to  him  an  information  alleging  that  the  plaintiff  had  committed  the 
crime  of  peddling  teas  and  coffee  and  other  merchandise  in  the 
public  streets  of  the  town  of  Berlin  without  having  obtained  a 
license  therefor  as  required  by  an  ordinance  adopted  by  the  town 
board,  and  asked  that  a  warrant  for  plaintiff's  arrest  be  issued,  which 
was  thereupon  done. 

By  section  184  of  the  Town  Law*  (added  by  Laws  of  1898,  chap. 
638,  and  amd.  by  Laws  of  1899,  chap.  314)  the  town  board  of  any  town 
is  given  the  power  to  prohibit,  by  resolution,  hawking  and  peddling 
goods,  such  as  teas  and  coffee,  in  public  streets  or  places,  or  vending 
the  same  from  house  to  house,  without  a  license ;  and  by  section 

*Law8  of  1890,  chap.  569.—  [Rbp. 


Digitized  by  VjOOQIC 


GILBERT  V.  SATTERLEE.  315 

App.  Div.]  Third  Department,  January,  1905. 

187  (added  by  Laws  of  1898,  chap.  538)  any  person  so  hawking  or 
peddling  or  vending  without  a  license  is  declared  to  be  guilty  of  a 
misdemeanor. 

It  appeared  upon  the  hearing,  after  the  plaintiff's  arrest,  that  the 
resolution  or  ordinance  which  the  town  board  of  the  town  of  Berlin 
actually  did  pass  related  only  to  non-resident  peddlers,  and  the 
plaintiff  was  thereupon  discharged,  it  being  then  and  now  conceded 
that  such  ordinance  was  ineffectual  because  it  did  not  relate  to  all 
hawkers  and  peddlers,  but  only  to  a  particular  class  who  were  non- 
residents of  the  town. 

The  plaintiff  thereupon  brought  this  action  for  false  imprison- 
ment against  the  magistrate  who  issued  the  warrant  and  the  com- 
plainant who  filed  the  information,  and  from  the  direction  of  a  non- 
suit by  the  trial  court  he  takes  this  appeal. 

We  think  the  nonsuit  was  proper  and  that  the  judgment  should 
be  affirmed. 

The  town  board  had  the  power  to  pass  a  valid  resolution  piohibitirtg 
peddling  without  a  license,  the  violation  of  which  would  render  a 
person  guilty  of  a  misdemeanor.  So  far  as  disclosed  by  the  depo- 
sition it  had  passed  such  valid  resolution,  effectual  to  compel  the 
taking  out  of  a  license  and  to  render  a  person  hawking  and  peddling 
without  it  guilty  of  a  misdemeanor. 

The  magistrate  was  not  then  compelled  to  ascertain  if  there  were 
•defects  in  the  resolution  which  might  render  it  invalid.  That  duty 
would  devolve  upon  him  at  a  later  period  when  its  validity  was 
<;hallenged. 

The  verbiage  is  not  all  that  could  be  desired,  but  in  view  of  the 
fact  that  the  rule  is  that  great  latitude  should  be  indulged  in  in 
determining  the  sufficiency  of  an  information  attacked  collaterally 
{Swart  V.  Hzckardy  148  N.  T.  264),  we  are  of  the  opinion  that  the 
information  upon  which  the  magistrate  issued  his  warrant  by  fair 
interpretation  states  that  the  town  board  of  the  town  of  Berlin  had, 
in  pursuance  of  the  authority  of  the  sections  of  the  Town  Law 
(enumerated)  passed  a  valid  resolution  prohibiting  hawking  and 
peddling  teas  and  coffee  in  the  public  streets  and  places  of  said  town, 
-and  that  the  plaintiff,  on  a  specified  day,  in  said  town,  committed  the 
■crime  of  willfully  and  maliciously  hawking  and  peddling  said  articles 
in  the  public  streets  of  said  town  without  obtaining  a  license  there- 
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for,  and  in  violation  of  said  sections  of  the  Town  Law  and  of  said 
resolution. 

The  defendant  Satterlee  was  a  magistrate  of  tlie  town  in  which 
the  Clime  was  alleged  to  have  been  committed,  and  hence  he  had 
jurisdiction  of  the  subject-matter.  The  facts  stated  in  the  infor- 
mation presented  to  him  were  sufficient  to  give  him  jurisdiction 
over  the  present  plaintiff  and  to  permit  him  to  decide  whether  he 
would  issue  a  warrant  for  his  apprehension  as  a  person  who  had 
probably  committed  a  crime. 

Having  thus  jurisdiction  over  the  subject-matter  and  the  person 
accused,  the  magistrate  acted  judicially  and  cannot  be  held  liable  for 
what  he  did  in  that  capacity,  for  it  has  long  been  the  law  that  no- 
action  will  lie  against  a  judge  acting  in  a  judicial  capacity  for  any 
error  which  he  may  commit  in  a  matter  within  his  jurisdiction. 
{Lange  v.  Benedict^  73  N.  Y.  25.) 

Upon  the  hearing  a  new  fact  was  developed,  that  the  resolution 
set  forth  in  the  information  as  valid  was  in  fact  invalid,  and,  this^ 
appearing,  the  magistrate  was  called  upon  to  exercise  further  judicial 
action,  which  he  did  by  discharging  the  prisoner.  The  existence  of 
this  fact,  or  the  fact  that  the  person  accused  had  committed  no 
crime,  did  not  make  the  original  warrant  void  or  irregular,  or  render 
the  magistrate  liable  for  having  issued  it.  {Ma/rks  v.  Townaendj 
97  N.  Y.  590,  596.) 

The  magistrate  being  thus  relieved  from  liability,  the  complain, 
ant  is  also  relieved,  for  it  is  the  rule  in  actions  of  this  character 
that  if  the  complaint  was  sufficient  to  give  the  magistrate  jurisdic- 
tion then  the  complainant  cannot  be  held  liable  for  false  imprison- 
ment. {Swart  V.  HicJcard,  supra^  264,  267 ;  Marks  v.  Townnendr 
supra,)  The  process  being  valid,  the  imprisonment  could  not  be 
false.  Where  the  process  of  arrest  is  regular,  an  accusation,  false 
because  the  person  charged  has  committed  no  crime,  or  because 
the  law  which  he  has  violated  is  ineffectual  to  create  a  crime,  does- 
not  render  the  accuser  liable  for  false  imprisonment.  If  he  becomes 
liable  at  all,  it  is  for  malicious  prosecution. 

The  judgment  must  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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IViLLiAM  J.  Kilts,  Respondent,  v.  Mulfoed  !Neahb,  Appellant. 

J^/wsr  of  the  Appellate  Division  to  entertain  an  appeal  from  a  County  CourVs 
affirmance  of  a  judgment  by  default — proof  required  that  the  defendant  in 
drfault  has  a  meritorious  defense  —  interference  with  the  discretion  of  the  County 
Court  where  a  substantial  right  is  invoked  —  rule  applied  ifie  same  as  on  appeals 
from  the  Special  Term. 

Where,  upon  ao  appeal  to  the  County  Court  from  a  judgment  rendered  against 
the  appellant  upon  his  default  by  a  justice  of  the  peace,  the  County  Court 
refuses  to  exercise  the  discretionary  power  vested  in  it  by  section  3064  of  the 
Code  of  Civil  Procedure  to  open  the  default  and  grant  a  new  trial  of  the  action, 
the  Appellate  Division  has  jurisdiction,  under  sections  1840  and  1342  of  the 
Code  of  Civil  Procedure,  to  review  the  exercise  of  such  discretionary  power, 
whether  the  determination  of  the  County  Court  be  considered  as  a  judgment 
or  as  an  order. 

The  fact  that  the  appellant's  affidavit  as  to  the  existence  of  a  meritorious  defense 
to  the  action  was  denied  by  the  respondent,  and  was  not  corroborated  by  oth«r 
witnesses,  does  not  require  the  County  Court  to  exercise  its  discretion  unfavor- 
ably to  the  appellant. 

^WBre,  whether  the  Appellate  Division  will  interfere  with  the  action  of  the 
County  Court  if  the  discretionary  power  to  grant  a  new  trial  has  been  exer- 
cised favorably  to  the  appellant. 

JSemble,  that  the  Appellate  Division  has  jurisiiiction  to  review  an  order  of  a 
County  Court,  in  an  action  brought  in  it  or  taken  to  it  by  appeal,  where  such 
order  affects  a  substantial  right,  even  though  it  was  made  in  the  exercise  of 
discretion. 

JSemble,  that  upon  an  appeal  to  the  Appellate  Division,  from  discretionary  orders 
made  by  a  County  Court,  the  rule  governing  discretionary  orders  made  at  a 
Special  Term  of  the  Supreme  Court  will  be  applied,  viz.,  that  the  discretion 
will  not  be  interfered  with  unless  it  was  arbitrarily  or  improperly  exercised. 

Appeal  by  the  defendant,  Mulford  Nealir,  from  a  judgment  of 
the  County  Court  of  Schoharie  county,  entered  in  the  oflice  of  the 
clerk  of  the  county  of  Schoharie  on  the  22d  day  of  January,  1904, 
afBriiiing  a  judgment  in  favor  of  the  plaintiff  rendered  by  a  justice 
of  the  pqace  of  the  town  of  Cobleskill  on  the  Slst  day  of  March,  1903. 

Clark  L,  Jordcm^  for  the  appellant. 

O,  M.  Palmer  and  John  8.  Pindar^  for  the  respondent. 

Houghton,  J. : 

While  temporarily  in  Schohane  county  the  defendant  was  sued 
in  Justice's   Court.     Upon  returning  to  his  home  he  gave  the 
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summons  to  his  lawyer  with  directions  to  defend.  Instead  of  attend- 
ing on  the  return  day  in  person,  his  attorney  forwarded  the  summons 
by  mail  to  an  attorney  living  in  the  locaUty,  with  ipstructions  to 
appear  and  interpose  an  answer  and  fix  some  day  for  trial.  By 
reason  of  this  attorney's  absence  from  home,  he  did  not  receive  the 
papers  until  judgment  had  been  taken  against  the  defendant  by 
default. 

The  defendant  pursued  the  only  remedy  given  to  him  -by  law  for 
the  opening  of  the  default  and  the  granting  of  a  trial  u>pon  the 
merits  by  appeaHng  to  the  County  Court  seeking  the  relief  author- 
ized by  the  provisions  of  section  3064  of  the  Code  of  Civil  Proced- 
ure. The  County  Court  refused  to  open  the  default  and  rendered 
a  judgment  of  affirmance,  with  costs. 

The  first  proposition  with  which  we  are  confronted  is  that  the 
judgment  having  been  rendered  in  a  Justice's  Court  and  the  opening 
o*f  the  default  and  the  granting  of  a  new  trial  being  in  the  discretion 
of  the  County  Court,  this  court  has  no  jurisdiction  to  review  its 
action.  The  question  is  in  some  confusion  and  authorities  can  be 
found  both  upholding  and  denying  such  right. 

The  jurisdiction  of  this  court  must  be  found,  if  it  exists,  in 
sections  1340  and  1342  of  the  Code  of  Civil  Procedure.  The  original 
provisions  of  these  sections  have  been  greatly  enlarged  by  amend- 
ments from  time  to  time.  The  holding  of  Andrews  v.  Long  (7& 
N.  Y.  573),  to  the  effect  that  appeals  to  the  Supreme  Court  from 
orders  of  the  County  Court  were  confined  to  actions  originating  in 
the  County  Court,  was  made  nugatory  by  the  amendment  of  section 
1342  in  1881  (Laws  of  1881,  chap.  135),  which  extended  the  juris- 
diction of  the  General  Term  of  the  Supreme  Court  to  cases  which 
were  taken  by  appeal  to  the  County  Court.  And  the  decision  in 
Hand  v.  Dorchester  (43  Hun,  33),  to  the  effect  that  the  Supreme 
Court  could  not  review  an  order  of  the  County  Court  granting  or 
refusing  a  new  trial  because  the  verdict  was  against  the  weight  of 
evidence ;  and  that  of  Reilley  v.  Presiden;ty  etc.^  of  D,  <&  H.  G. 
Co,  (102  N.  Y.  383),  denying  a  review  because  of  excessive  or 
insufficient  damages,  were  both  overthrown  by  the  amendment  of 
section  1340  of  the  Code  of  Civil  Procedure  in  1888  (Laws  of  1888, 
chap.  507),  giving  to  the  General  Term  of  the  Supreme  Conrt 
power  to  review  a  final  judgment  of  an  inferior  court,  or  an  order 
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granting  or  refusing  a  new  trial  for  any  of  the  causes  stated  in  sec- 
tion 999  of  the  Code  of  Civil  Procedure.  By  chapter  94:6  of  the 
Laws  of  1895  both  of  said  sections  1340  and  1342  were  amended  so- 
as  to  confer  such  jurisdiction  upon  this  court. 

The  more  recent  cases  in  wliich,  in  one  form  or  another,  it  has 
been  said  that  the  discretion  exercised  by  the  County  Court  would 
not  or  could  not  bo  interfered  with  by  this  court  on  appeal,  are 
Tucker  v.  Pfcm  (70  Hun,  59) ;  Wright  v.  Chase  (77  id.  90) ;  Banir 
Uon  V.  Meier  (81  id.  162);  National  Wall  Paper  Co.  v.  Szerlip- 
(9  App.  Div.  206),  and  Goes  v.  Rays  (40  id.  557).      ^ 

In  Tucker  v.  Pfau  and  in  Go%%  v.  Hays  the  County  Court  had 
excused  the  defaults  and  granted  new  trials  on  appeals  under  section 
3064.  In  the  one  case  the  order  was  affirmed,  and  in  the  other,, 
which  was  decided  by  this  court,  the  appeal  was  dismissed.  It- 
might  well  be  that  an  appellate  court  should  not  interfere  with  the^ 
discretion  thus  exercised  in  granting  a  new  trial,  and  it  would  seem 
that  these  cases  sliould  be  confined  to  the  situation  involved  in  their 
decision. 

A  motion  had  been  made  in  Wright  v.  Chase  {supra)  to  substi- 
tute an  administratrix  in  place  of  the  defendant  and  it  had  been 
denied  by  the  County  Court  for  laches  and  because  the  defendant 
had  lost  material  evidence  by  the  delay,  and  the  order  was  affirmed. 

In  BanUeon  v.  Meier  {supra)  the  County  Court  had  gi-anted  a. 
new  trial  on  the  ground  of  newly-discovered  evidence.  The  appeal 
was  entertained  and  the  order  reversed  upon  a  question  of  practice.. 

The  County  Court  had  permitted  the  plaintiff  in  National  Wall 
Paper  Co.  v.  Szerlip  {supra)  to  discontinue  his  action  upon  pay- 
ment of  nominal  costs,  and  the  court  on  appeal  affirmed  the  order, 
remarking  that  it  did  not  appear  that  the  discretion  resting  in  the 
conii;  below  had  been  arbitrarily  exercised  and,  therefore,  would 
not  be  disturbed. 

Notwithstanding  certain  expressions  in  the  opinions  in  these  cases 
that  the  appellate  court  could  not  review  the  discretion  of  the  County 
Court,  the  result  of  the  decisions  seems  to  be  that  the  appellate 
court  would  not  interfere  with  such  discretion,  confining  it  to  the 
same  rule  which  applies  to  discretionary  ordera  made  at  Special 
Term  of  the  Supreme  Court  where  the  discretion  is  not  interfered 
with  unless  it  be  arbitrarily  or  improperly  exercised.      That  this 
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is  the  true  rale  is  illustrated  by  the  cases  of  Cramer  v.  Zovefay 
(41  Hun,  581)  where  the  terms  of  allowing  an  amendment  l)y  a 
'County  Court  in  an  action  begun  in  Justice's  Court  were  held  to  be 
unjust  and  were  modified;  and  of  Clo/rk  v.  Eldred  (54  Hun,  5) 
where  the  same  course  was  pursued  because  of  terms  imposed  in 
setting  aside  the  report  of  a  referee  and  granting  a  new  trial ;  and 
of  New  V.  Aland  (62  How.  Pr.  185)  where  the  order  permitting  an 
amendment  was  too  broad  and  was  modified.  In  each  of  these  cases 
it  was  distinctly  held  that  the  orders  were  appealable. 

In  King  v.  Sullivan  (31  App.  Div.  549)  it  was  held  that  an 
rorder  of  a  County  Court  denying  a  motion  to  open  a  default  and 
for  leave  to  interpose  an  answer,  even  though  involving  the  exercise 
•of  discretion,  was  appealable  under  section  1342  of.  the  Code  of 
Civil  Procedure  to  the  Appellate  Division  because  it  affected  a 
.substantial  right. 

To  the  same  effect  was  the  decision  in  Kvhie  v.  Miller  Brothers 
dk  Co,  (31  Misc.  Rep.  460). 

In  Carpenter  v.  Miles  (92  Hun,  51)  it  was  said  that  such  an 
'Order  would  not  be  reversed  by  the  Supreme  Court  unless  there  had 
been  an  abuse  of  discretion. 

We  have  reviewed  the  authorities  to  this  extent  in  an  endeavor  to 
extract  from  them  and  from  the  sections  of  the  Code  the  true  rule 
in  appeals  of  this  character.  Our  conclusion  is  that  this  court  has 
jurisdiction  to  review  an  order  of  a  County  Court  in  an  action 
brought  in  it  or  taken  to  it  by  appeal,  where  it  affects  a  substantial 
right,  even  though  made  in  the  exercise  of  discretion. 

We  have  treated  the  decision  of  the  County  Court  upon  appeal 
for  the  purpose  of  opening  a  default  and  the  obtaining  of  a  new 
trial,  as  an  order  although  in  form  it  is  a  judgment.  The  Code 
does  not  permit  a  party  against  whom  a  judgment  has  been  taken 
by  default  in  Justice's  Court  to  make  a  strict  motion  in  the  County 
Court  for  the  opening  of  the  default  and  the  granting  of  a  new 
trial,  nor  can  he  obtain  any  such  relief  in  Justice's  Court.  His  only 
remedy  is  in  the  form  of  an  appeal  which  results  either  in  the  grant- 
ing of  a  new  trial  or  in  a  judgment  of  affirmance  upon  its  refusal. 
Such  an  affirmance  of  the  judgment  taken  against  him  by  default, 
with  costs  of  tlie  appeal  added,  is  what  was  entered  against  appel- 
lant and  from  which  he  appeals.     If  such  determination  be  treated 
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as  a  judgment,  as  it  in  form  is,  then  the  appellant's  right  to  appeal 
under  section  1340  of  the  Code  of  Civil  Procedure  is  unquestioned. 

Having  thus  come  to  the  conclusion  that  this  court  has  the  right 
to  pass  upon  the  merits  of  the  appeal,  we  think  the  Countj  Court 
«rred  in  refusing  to  grant  a  new  trial.  The  defendant's  excuse 
for  not  appearing  was  perfect.  His  answer  if  true  was  complete. 
The  learned  county  judge  seems  to  have  denied  the  new  trial 
because  the  defendant's  affidavit  as  to  a  meritorious  defense  being 
denied  by  the  plaintiflE  was  not  corroborated  by  other  witnesses.  A 
rule  to  this  effect  seems  to  have  grown  up  in  the  old  Court  of  Com- 
mon Pleas  of  the  city  of  New  York,  and  is  illustrated  by  the  case 
of  Gardne?*  v.  Wight  (3  E.  D.  Smith,  334).  However  efficient  this 
rule  may  have  been  in  a  court  constantly  importuned  to  open 
defaults,  it  is  manifest  that  it  ought  liot  to  be  applied  to  every  case. 
A  person  may  bring  action  against  another  upon  a  transaction  con- 
cerning which  there  are  no  witnesses  except  the  parties  themselves. 
If  no  circumstances  appear  upon  the  trial  and  each  be  equally 
reputable  and  tell  a  reasonable  story,  the  plaintiff  must  fail  because 
he  has  not  met  the  burden  of  proof  which  the  law  requires.  It  is, 
therefore,  manifestly  unjust  to  compel  a  defendant  to  produce  a 
preponderance  of  proof  under  such  circumstances.  So  far  as  appears 
this  may  have  been  the  situation  with  respect  to  the  parties  hereto. 
The  County  Court  should  have  granted  a  new  trial. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted,  and  the  case  remitted  to  the  County  Court  of  Schoharie 
county  for  the  purpose  of  designating  a  justice  and  fixing  a  time  for 
the  new  trial. 

All  concurred. 

Judgment  reversed,  with  costs,  and  new  trial  granted  in  Justice's 
Court,  and  case  remitted  to  the  County  Court  of  Schoharie  county 
for  the  purpose  of  designating  a  justice  and  fixing  the  time  for  a 
Dew  trial. 

App.  Div.— Yol.  CI.        21 


Digitized  by  VjOOQIC 


322  MORTON  v.  HORTON. 

Third  Department,  January,  1905.  [Vol.  101, 

Henry  G.  Morton  and  Hanson  E.  Lewis,  Respondents,  v.  William: 
J.  Horton,  Appellant,  Impleaded  with  Others,  Defendants. 

Toie  Mle  by  county  treasurer  —  the  notice  ofecUe  of  non-rendent  lands  in  tJie  foj'eeC 
preserve  {St.  Lawrence  county)  must  be  published  in  the  body,  not  in  a  supplement, 
of  the  netDspaper — a  liberal  construction  of  the  Tax  Law  does  not  apply  to  the  sale^- 
of  non-resident  lands. 

Since  the  enactment  of  sections  1  and  81  of  chapter  711  of  the  Laws  of  18d8, 
which  have  been  substantially  re-enacted  in  sections  120,  151  and  157  of  the- 
Tax  Law  (Laws  of  1896,  chap.  908),  the  notice  of  the  sale  by  a  county  treasurer 
of  non-resident  lands  for  non-payment  of  taxes  must,  like  similar  sales  by  the 
State  Comptroller,  be  published  in  the  body  of  each  newspaper  designated  for 
that  purpose  and  the  publication  thereof  in  a  supplement  of  each  newspaper  is- 
insufficient. 

This  is  particularly  true  in  the  county  of  St.  Lawrence,  which  is  one  of  the  three- 
counties  within  the  forest  preserve  which  are  permitted  to  make  sales  of  non- 
resident lands  for  unpaid  taxes  through  their  county  treasurer. 

While  the  trend  of  the  decisions  has  been  to  require  only  substantial  performance- 
of  the  provisions  of  the  Tax  Law,  and  against  importing  into  such  provisions- 
anything  that  is  not  required  by  the  express  terms  thereof,  this  tendency  has> 
not  been  extended  to  cases  involving  sales  of  non-resident  lands  for  non- 
payment of  taxes. 

Appeal  by  the  defendant,  William  J.  Horton,  from  that  portioa 
of  a  jodgment  of  the  Supreme  Court  in  favor  of  the  plaintiflEs,  as- 
against  the  said  defendant,  entered  in  the  office  of  the  clerk  of  th& 
county  of  St.  Lawrence  on  the  20th  day  of  July,  1904,  upon  the- 
decision  of  the  court,  rendered  after  a  trial  at  the  St.  Lawrence 
Special  Term,  which  adjudges  a  certain  tax  sale  to  be  void  and 
directing  the  cancellation  of  such  sale. 

Clarence  S,  Ferris  and  Jvdson  S,  Landon^  for  the  appellant. 

Vasco  P,  Abbott  and  Arthur  H.  Abbott^  for  the  respondents. 

Houghton,  J. : 

The  only  question  presented  by  this  appeal  is  whether  in  a  sale  of 
non-resident  lands  for  non-payment  of  taxes,  made  by  a  county 
treasurer,  the  notice  of  sale  must  be  published  in  the  body  of  a. 
newspaper,  or  whether  publication  thereof  in  a  supplement  ]» 
sufficient. 
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The  plaiutiffs  were  owners  of  a  tra,ct  of  land  in  St.  Lawrence 
county,  the  notice  of  sale  of  which  for  unpaid  taxes  was  published 
in  a  newspaper  snpplement.  Tliis  action  was  brought  to  cancel  the 
sale  because  such  publication  was  insufficient.  The  trial  court  held 
the  sale  void,  and  we  think  properly. 

Whatever  may  have  been  the  practice,  or  whatever  may  have 
been  the  law  prior  to  the  enactment  of  chapter  711  of  the  Laws  of 
1893,  we  are  of  opinion  that,  since  that  time,  notice  of  tax  sales, 
whether  by  the  Comptroller  or  county  treasurer,  must  be  published 
in  the  body  of  a  newspaper  and  not  in  a  supplement.  This  law 
related  exclusively  to  the  sale  and  redemption  of  lands  sold  for  taxes 
by  the  Comptroller  of  the  State  and  by  the  county  treasurers  of 
various  counties.  Section  1  prescribed  the  manner  in  which  the 
Comptroller  should  make  sales  and,  among  other  things,  provided  as 
follows :  "  Such  list  (of  lands  with  notice  of  sale)  shall  be  inserted  in 
two  newspapers  published  in  such  county  once  in  each  week  for 
twelve  successive  weeks  prior  to  the  commencement  of  the  sale,  and 
in  the  body  of  the  newspapers  and  not  in  a  supplement."  Section 
31  related  to  publication  of  notices  of  sale  by  county  treasurers  and, 
among  other  things,  contained  the  following:  "The  sale  shall  be 
conducted  in  the  same  manner  and  the  treasurer  have  the  same 
powers  as  in  case  of  sale  for  taxes  by  the  Comptroller." 

Upon  the  revision  and  codification  of  the  Tax  Law,  through 
chapter  908  of  the  Laws  of  1896,  section  1  of  chapter  711  of  the 
Laws  of  1893  was  practically  incorporated  in  section  120  of  that  act, 
and  section  31  of  the  former  law  was  substantially  embodied  in 
section  151  of  the  latter  law,  except  that  the  revisers  state  that 
that  portion  of  section  31  relating  to  the  manner  of  conducting 
the  sale  by  the  county  treasurer  is  omitted  and  is  covered  by  the 
terras  of  section  157.  Section  157  provides  that  all  the  provisions 
relating  to  sales  by  the  Comptroller  for  unpaid  taxes  and  redemp- 
tion of  lands  shall,  in  so  far  as  not  otherwise  provided,  govern  and 
control  the  action  of  the  county  treasurer. 

It  would  seem  clear  from  these  various  enactments,  all  to  the  same 
purport,  that  it  w^as  the  intention  of  the  Legislature  that  sales  of  non- 
resident lands  for  taxes  by  county  treasurers  should  be  made  with 
the  same  formality  and  in  the  same  manner  as  those  made  by  the 
Comptroller,     Concededly,  a  publication  of  notice  of  sale  by  the 
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Comptroller  in  a  newspaper  supplement  would  be  unauthorized, 
and  such  a  publication  by  the  county  treasurer  is  equally  fatal. 

While  it  is  true,  as  urged  by  the  appellant,  that  the  trend  of  deci- 
sions has  been  to  require  only  substantial  performance  of  the  pro- 
visions of  the  Tax  Law,  and  against  importing  into  them  anything 
that  is  not  required  in  express  terms,  this  tendency  has  not  extended 
to  cases  involving  sales  of  land  for  non-payment  of  taxes.  In  the 
recent  case  of  Matter  of  Veith  (165  N.  Y.  204),  where  this  doctrine 
was  enunciated  and  applied,  it  is  said :  "A  more  stringent  rule  is  of 
necessity  applied  in  reference  to  taxes  levied  upon  the  lands  of  non- 
residents, *  *  *  and  in  proceedings  for  the  sale  of  lands  for 
taxes  where  the  question  of  jurisdiction  is  involved,"  citing  Sharp 
V.  Speir  (4  Hill,  76),  where  it  is  held  that  every  statute  in  deroga- 
tion of  the  rights  of  property,  or  that  takes  away  the  estate  of  a 
citizen,  ought  to  be  construed  strictly. 

There  is  another  reason  why,  in  this  case  at  least,  the  proceedings 
for  sale  by  the  county  treasurer  should  be  made  analogous  to  those 
by  the  Comptroller.  The  county  of  St  Lawrence  is  within  the 
forest  preserve,  and  is  one  of  the  three  counties  within  that  terri- 
,tory  which  are  permitted  to  have  sales  of  non-resident  lands  for 
unpaid  taxes  made  by  their  county  treasurers. 
'  Such  lands  as  are  not  purchased  by  individuals  must  be  bid  in  by 
the  county ;  and  it  is  made  obligatory  upon  the  county  to  convey  to 
the  State,  upon  demand  of  the  Comptroller,  those  lands  purchased 
by  it  which  have  not  been  redeemed,  upon  payment  of  the  taxes, 
interest  and  expenses.  A  sale  by  the  county  treasurer  is,  therefore, 
practically  one  by  the  Comptroller. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Automatic  Vend- 
ing Company,  Kelator,  v.  OiTo  Kelsey,  as  Comptroller  of  the 
State  of  New  York,  Keepondent. 

Franchise  and  liceme  tax  imposed  upon  a  foreign  corporation  — patents  under  which 
its  manufactures  may  be  assessed  at  the  par  value  of  the  stock  issued  tliertfor —  tTie 
fact  that  some  of  the  patents  are  without  value  does  not  require  a  reduction. 

In  estimatiog,  for  the  purpose  of  fixing  the  license  and  franchise  tax  to  be  paid 
by  a  foreign  corporation,  the  value  of  certain  patents,  under  which  it  i» 
engaged  in  manufacturing,  and  in  payment  for  which  it  has  issued  a  portion 
of  its  capital  stocky  the  Comptroller  is  justified  in  determining  such  patents  to 
be  worth  the  par  value  of  the  stock  issued  in  payment  for  the  patents, 
especially  where  the  corporation  has  declared  a  six  per  cent  dividend  on  its 
stock  during  the  year  for  which  the  tax  is  levied. 

'Hie  Comptroller  is  not  obliged,  under  such  circumstances,  to  make  any  deduc- 
tion on  account  of  patents  which  the  corporation  declares  have  proved  worth- 
less, especially  when  it  does  not  appear  that  the  remaining  patents  are  not 
worth  the  sum  paid  in  capital  stock  for  all  of  the  patents. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
22d  day  of  June,  1904,  directed  to  Otto  Kelsey,  as  Comptroller  of 
the  State  of  New  York,  commanding  him  to  certify  and  return  to 
the  oflSce  of  the  clerk  of  the  county  of  Albany  all  and  singular  his 
proceedings  had  in  relation  to  the  assessment  of  a  license  fee  and 
franchise  tax  against  the  relator  for  the  year  ending  October  31, 
1903. 

Charles  A.  CoUin,  for  the  relator. 

John  Cunneeriy  Attorney-Generdly  and  WiUiam  H,  Woodj 
Deputy  Atto7*ney'Generaly  for  the  respondent. 

Houghton,  J. : 

The  relator  is  a  foreign  corporation  and  manufactures  and  leases 
weighing  scales  and  automatic  vending  or  "slot"  machines,  and 
sells  sapplies  therefor.  The  several  parts  of  the  machines  are 
manufactured  by  another  corporation  in  New  Jersey  and  they  are 
shipped  to  the  relator  at  New  York  where  they  are  assembled  by  it 
and  the  complete  machines  distributed  throughout  various  States. 

The  capital  stock  is  $1,000,000,  upon  which  a  six  per  cent  dividend 
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was  paid  for  the  year  in  question.  Of  the  stock  $784,637.86  was 
issued,  at  par,  in  payment  for  various  patents  relating  to  the 
machines  manufactured  and  leased  by  the  relator.  It  is  claimed 
that  many  of  these  patents  proved  worthless,  and  that  it  is  of  no 
great  benefit  to  the  relator  to  manufacture  under  them,  and  that 
this  fact  should  have  been  taken  into  consideration  by  the  Comp- 
troller in  determining  the  amount  of  capital  employed  by  the 
relator  within  the  State. 

Upon  the  rehearing  before  the  Confiptroller  the  president  of  the 
relator  testified  that  $132,212.11  of  its  capital  was  employed  within 
the  State,  and  $132,084.97  outside.  The  Comptroller  took  this  pro- 
portion of  slightly  more  than  half  employed  within  the  State,  and 
determined  that  $500,240  was  so  employed,  and  assessed  the  license 
tax  under  section  181  of  the  Tax  Law  (Laws  of  1896,  chap.  908, 
as  amd.  by  Laws  of  1901,  chap.  558)  on  that  basis.  In  so  doing 
he  must  have  assumed  that  the  large  remainder  of  the  capital  was 
represented  by  rights  under  the  patents. 

We  see  no  vice  in  this.  The  Comptroller  was  not  bound  to  accept 
the  relator's  estimate  of  their  value,  or  its  statement  that  it  could 
as  well  carry  on  its  business  without  them.  He  had  a  right  to  take 
into  consideration  the  price  paid,  especially  in  view  of  the  fact  that 
the  corporation  manufacturing  under  them  was  enabled  to  pay  a  six 
per  cent  dividend  on  the  large  amount  of  stock  issued  for  their 
purchase. 

Rights  under  a  patent  may  be  of  uncertain  value,  diflSicult  to 
ascertain.  It  is  possible  that  a  manufacturing  corporation  might 
make  as  great  profit  without  them  ;  but  where  it  is  manufacturing 
under  patents,  we  know  of  no  better  practical  method  of  ascertaining 
the  value  of  the  rights  for  the  purposes  of  license  and  franchise  tax, 
than  to  assume  that  they  are  worth  what  was  paid  for  them.  The 
situation  is  not  unlike  the  ascertaining  of  the  value  of  the  good  will 
of  a  business,  which  was  recently  under  consideration  by  this  court 
in  People  ex  rel.  Koechl  dk  Co.  v.  Morgan  (96  App.  Div.  110).  In 
that  case  we  held  that  it  was  not  improper  for  the  Comptroller  to 
estimate  the  good  will  at  the  amount  which  was  paid  for  it. 

But  it  is  said  that  two  of  the  five  patents  for  which  upwards  of 
six  hundred  thousand  dollars  in  stock  was  issued,  have  proved 
worthless.      It  does  not  appear  what  amount  was  paid  for  each 
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patent,  and  in  the  absence  of  such  proof  we  cannot  say  how  much, 
if  anything,  should  be  deducted.  It  may  be  that  those  which  have 
proved  available  are  worth  the  price  paid  for  all. 

About  thirty-five  per  cent  of  all  the  machines  leased  throughout 
the  United  States  are  leased  within  the  State  of  New  York.  If 
the  relator  did  not  have  a  place  of  business  within  the  State  and 
employ  additional  capital  therein,  possibly  this  proportion  would 
represent  its  only  capital  employed  within  the  State.  Its  entire 
business,  however,  is  affected  by,  and  in  a  measure  dependent  upon, 
its  rights  under  its  patents;  and  we  are  of  the  opinion  that  sufficient 
•does  not  appear  to  authorize  us  in  disturbing  the  finding  of  the 
■Comptroller. 

For  some  reason,  not  clear,  the  franchise  tax  was  assessed  upon  a 
lower  basis  than  was  the  license  tax.  This  is  to  the  advantage  of 
the  relator  and  not  a  cause  of  complaint  on  its  part. 

The  determination  of  the  Comptroller  should  be  affirmed,  witli 
iifty  dollars  costs  and  disbursements. 

Determination  of  the  Comptroller  unanimously  confirmed,  with 
:fifty  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  Herbert  E.  Sweet, 
Supervisor  of  the  Town  of  Madrid,  Relator,  v.  The  Board 
OF  Supervisors  of  St.  Lawrence  County,  Bespondent. 

Jaunty  eharge — the  expenses  of  a  litigation,  arising  out  of  the  action  of  a  town  in 
assessing  a  railroad  at  a  rate  fixed  and  directed  by  the  board  cf  supervisors,  a/re  not 
a  county  charge  —  an  agreement  by  the  board  of  supervisors  to  pay  them  is  ultra 
vires  —  it  does  not  create  an  estoppel. 

^Wliere  the  board  of  supervisors  of  a  county  makes  a  recommendation  that  the 
•  towns  therein  shall  assess  all  railroads  a  certain  sum  per  mile,  and  passes  a 
resolution  that,  in  case  any  town  shall  become  involved  in  litigation  with  a 
railroad  company,  in  consequence  of  assessing  the  railroad  company  at  the  rate 
specified  in  the  recommendation,  the  county  will  bear  the  expense  of  the  liti- 
gation, such  resolutipn  is  ultra  vires. 
If  a  town  in  the  county,  after  having  assessed  a  railroad  company  at  the  rate 
specified  in  the  recommendation,  becomes  involved  in  a  litigation  with  the  rail- 
road company,  which  results  in  the  reduction  of  the  assessment,  it  cannot 
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compel  the  countj  to  reimburse  it  for  the  expenses  incurred  by  it  in  the 
litigation. 
Municipal  corporations  cannot  be  estopped  by  the  unauthorized  or  illegal  agree- 
ments or  acts  of  their  agents. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
19th  day  of  March,  1904,  directed  to  the  Board  of  Supervisors  of 
St.  Lawrence  County,  commanding  them  to  certify  and  return  to 
the  office  of  the  clerk  of  the  county  of  St.  Lawrence  all  and  singular 
their  proceedings  had  in  rejecting  a  certain  claim  presented  by  the 
relator. 

Frederic  J,  Merriman  and  Vasco  P.  Abbott^  for  the  relator. 
Thomas  Spratt^  for  the  respondent. 

HOUOHTON,  J. : 

Prior  to  the  year  1898  the  several  towns  in  the  county  of  St. 
Lawrence  had  assessed  the  various  railroads  running  through  the 
county  at  unequal  amounts  per  mile.  The  agitation  upon  the  sub- 
ject resulted  in  a  recommendation  by  the  board  of  supervisors  that, 
all  towns  assess  all  railroads  $10,000  per  mile ;  and  as  an  evident- 
inducement  for  towns  so  to  do,  the  board  passed  a  resolution  that 
in  case  any  town  should  become  involved  in  litigation  with  the 
railroad  company  by  reason  of  assessment  at  that  rate,  the  remaining 
real  estate  being  assessed  properly  at  full  value,  the  county  should 
bear  the  expense  of  such  litigation. 

This  relator,  the  town  of  Madrid,  had  prior  to  the  adoption  of 
the  resolution  assessed  the  Ogdensburg  and  Lake  Champlain  Rail- 
way Company  $8,000  per  mile.  In  the  succeeding  year  it  assessed 
it  at  $10,000  per  mile  in  accordance  with  the  recommendation  of 
the  board  and  in  evident  reliance  upon  said  resolution. 

Proceedings  were  instituted  by  the  railway  company,  under  the 
Tax  Law,  for  a  reduction  of  this  assessment,  which  resulted  in  a 
reduction  to  $8,000  per  mile,  the  remaining  real  estate  of  the  town 
being  found  to  have  been  assessed  at  full  value.  In  defending  this 
proceeding  the  town  expended  $324.63,  and  at  the  annual  session 
of  the  board  in  1899  presented  the  same  for  audit,  and  it  was 
treated  by  the  board  as  prematurely  presented  because  the  litigation 
had  not  yet  terminated. 
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From  the  determination  of  the  court  reducing  the  assessment  of 
the  railroad  company  the  town  of  Madrid  took  an  appeal,  upon 
which  it  was  unsuccessful,  and  in  whicli,  including  costs  taxed 
against  it,  it  expended  the  sum  of  $1,856.38.  A  claim  for  this, 
amount  was  presented  to  the  board  of  supervisors  and  rejected 
upon  the  ground  that  it  was  not  a  county  charge,  and  that  the^ 
board  of  supervisors  had  no  power  to  agree  to  pay  a  claim  of  such 
character  or  pay  it  after  it  had  been  incurred. 

It  is  to  review  such  action  that  this  writ  of  certiorari  is  issued. 

We  think  the  writ  must  be  quashed.  It  was  the  town  board  of 
assessors  against  which  the  railway  company  instituted  proceedings, 
because  of  the  wrongful  assessment.  The  board  of  supervisors,  as. 
such,  had  nothing  to  do  with  the  assessments  of  the  various  towns^ 
except  to  equalize  them  for  the  purpose  of  levying  the  tax.  The 
assessors  were  not  bound  to  accept  its  advice  or  recommendation  as 
to  the  amount  at  which  they  should  assess.  Certainly  they  were 
not  authorized,  as  the  event  proved,  in  following  an  improper 
recommendation. 

The  agreement  on  the  part  of  the  board  that  the  county  would" 
pay  such  expenditures  as  the  town  might  make,  in  attempting  to 
justify  the  judgment  of  the  board  as  to  how  railroads  should  be 
assessed,  was  beyond  tlie  power  of  the  board  to  make.  It  was  not 
a  matter  in  whicli  the  county,  as  such,  was  interested  nor  was  the 
county  at  large  benefited  by  it.  Whatever  moneys  it  was  necessary 
for  the  county  to  raise  by  taxation  would  be  raised  whether  the 
railroads  in  one  town  were  assessed  $8,000  or  $10,000  per  mile.  It. 
was  not,  therefore,  within  the  power  of  the  board  to  bind  the  county 
in  the  manner  attempted. 

If  a  private  corporation  through  its  officere,  or  an  individual,  had 
done  what  the  board  of  supervisors  did  in  1898,  and  the  town  had 
acted  on  the  faith  of  such  recommendations  and  promises  and 
incurred  expense,  the  principles  of  estoppel  might  apply  to  at  least 
a  part  of  the  bill  finally  presented.  The  county,  however,  is  a 
municipal  corporation,  and  municipal  corporations  cannot  be 
estopped  by  the  unauthorized  or  illegal  agreements  or  acts  of  their 
agents.  (Dillon  Mun.  Corp.  [4tli  ed.]  §§  457,  936;  Moore  v. 
MayoTy  73  N.  Y.  238,  246.)  But  as  to  a  very  large  proportion  of 
the  expenditures  made  after  the  presentation  of  the  first  bill  in  1899 
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no  estoppel  could  be  invoked  even  if  the  principles  of  estoppel  were 
applicable  to  the  county,  for  the  board  withdrew  from  its  former 
position  and  by  resolution  gave  distinct  notice  that  such  claims  were 
not  a  county  charge  and  that  the  agreement  to  pay  them  was 
beyond  the  scope  of  the  powers  of  the  board. 

The  writ  of  certiorari  should  be  quashed,  but  under  the  circum- 
stances we  think  no  costs  should  be  imposed. 

All  concurred. 

Writ  quashed,  without  costs. 


Charles  E.  Babbinoeb,  Respondent,  v.  United  Tbacttion  Company, 

Appellant. 

J^eglig^nee  —  injury  to  the  driver  of  an  open  vagon  toliieh,  while  one  foot  from  the 
tracks  of  a  street  railway,  is  struck  by  a  ear  approaching  from  the  rear^  the 
paramount  right  of  a  street  car  and  the  right  of  a  toagon  on  a  city  street,  con- 
sidered—  duty  of  the  motorman  to  notif)/  the  driver  of  the  wagon  cf  the  cat's 
approach, 

Iq  an  action  brought  to  recover  damages  for  personal  injuries,  it  appeared  that 
while  the  plaintiff  was,  at  about  ten  or  eleven  o'clock  on  a  July  morning,  driv- 
ing a  one-horse  open  wagon  along  a  city  street  at  a  distance  of  one  foot  from 
the  defendant's  street  railway  track,  his  wagon  was  struck  by  one  of  the 
defendant's  cars,  which  approached  the  wagon  from  behind  and  which  had 
given  no  signal  of  its  approach,  and  that  in  consequence  of  such  collision  he 
received  thp  injuries  for  which  he  sought  to  recover. 

It  further  appeared  that  the  plaintiff  had  driven  slowly  along  the  track,  at  a 
distance  of  about  1  foot  therefrom,  for  600  feet;  that  the  street  was  level  and 
unobstructed,  and  amply  wide  enough  to  enable  him  to  drive  free  from  the 
track;  that  when  about  800  feet  from  the  place  where  the  collision  occurred  he 
looked  back  to  see  whether  a  car  was  coming  and  then  saw  a  car  about  200  feet 
away,  but  that  he  did  not  pay  enough  attention  thereto  to  notice  whether  it  was 
standing  still  or  approaching;  that  he  did  not  again  look  backward  until  the 
collision  occurred;  that  he  was  driving  slowly,  and  that  the  wagon  did  not  at 
any  time  get  on  the  track. 

Eeld,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That  persons  driving  horses  upon  a  street  in  which  a  street  railway  is  operated 
have  a  right  to  the  use  of  the  whole  street,  subject  only  to  the  paramount  right 
of  the  street  railway  company,  where  the  use  of  a  particular  portion  of  the 
street  is  sought  by  both  parties  at  the  same  time; 
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That  a  person  dnving  a  horse  upon  such  a  street  is  not  bound  to  avoid  the  street 
railway  tracks,  but  that  he  does  all  that  is  incumbent  upon  him  by  leaving 
the  track  when  warned  by  a  signal  from  the  motorman  of  an  approaching 
car; 

That,  in  any  event,  it  could  not  be  said  as  a  matter  of  law  that  the  plaintiff's 
failure  to  leave  his  position  near  the  defendant's  track  before  he  was  warned 
constituted  contributory  negligence  on  his  part. 

Pakkbr,  p.  J.,  and  Chester,  J.,  dissented  on  the  ground  that  the  plaintiff  was 
gnilty  of  contributory  negligence. 

Appeal  by  the  defendant,  the  United  Traction  Company,  from  a 
judgment  of  the  County  Conrt  of  Rensselaer  county,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kensselaer  on  the  16th  day 
of  June,  1904,  upon  an  order  of  said  County  Court,  entered  on  the 
15th  day  of  June,  1904,  affirming  a  judgment  of  the  City  Court  of 
Troy  in  favor  of  the  plaintiff,  entered  on  the  25th  day  of  November, 
1903,  and  also  (as  stated  in  the  notice  of  appeal)  from  the  said 
order  upon  which  the  judgment  appealed  from  was  entered. 

The  plaintiff  was  driving  in  a  one-horse  open  wagon,  going  west 
on  the  south  side  of  Congress  street,  in  the  city  of  Troy.  The 
defendant's  car  was  going  in  the  same  direction,  upon  a  single  track 
which  ran  through  such  street.  The  plaintiff  drove  for  some  six 
hundred  feet  along  such  track  and  about  one  foot  from  the  rail.  He 
looked  behind  him  to  see  if  any  car  was  coming  just  after  he  crossed 
Second  street,  and  saw  a  car  about  half  a  block  or  more  away ; 
could  not  tell  whether  it  was  standing  still  or  was  coming ;  did  not 
pay  enough  attention  to  notice.  After  that,  he  drove  to  within 
twenty  feet  of  First  street,  without  again  looking  backward,  and 
tiien  the  wagon  was  struck  by  the  car,  which  came  up  behind  him, 
and  he  was  thrown  backward  into  the  wagon  and  injured.  The 
wagon  was  going  slowly  and  did  not  at  any  time  get  upon  the  track. 
It  seems  to  have  continued  to  travel  about  a  foot  from  the  rail  all 
that  distance.  It  was  about  twelve  or  fourteen  feet  from  the  south 
rail  to  the  curb  on  the  south  side  of  Congress  street,  giving  plaintiff 
ample  room  in  which  to  drive  free  of  the  track.  It  was  a  paved 
street,  level,  and  perfectly  clear  of  any  obstruction  at  that  time. 
The  distance  from  First  street  east  to  Second  was  about  three 
hundred  feet,  and  the  distance  from  Second  street  east  to  where  he 
saw  the  car  when  he  looked  back  was  about  two  hundred  feet. 

The  car  was  an  open  one,  and  as  it  approached  the  wagon  from 
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behind  no  bell  was  rang  or  other  signal  was  given.    The  accident 
occurred  on  July  6, 1903,  at  about  ten  to  eleven  o'clock  a.  h. 

This  action  is  brought  to  recover  :^or  the  injuries  thus  sustained 
by  the  plaintiff,  and  such  are  the  substantial  facts  upon  which  the- 
recovery  was  had.  It  was  tried  in  the  Troy  City  Court  without  a^ 
jury.  At  the  close  of  the  plaintiflPs  evidence  the  defendant  moved 
for  a  nonsuit,  which  was  refused.  The  defendant  oflFered  no  evi- 
dence, and  the  justice  thereupon  rendered  judgment  against  defend- 
ant for  $278.20  damages,  and  costs.  The  defendant  appealed  to* 
the  County  Court,  where  the  judgment  was  aflSirmed,  and  from  suck 
judgment  of  affirmance  this  appeal  is  taken. 

Patrick  C.  Dugariy  for  the  appellant. 

James  V,  Coffey^  for  the  respondent. 

Per  Cusiam  : 

The  right  of  a  street  car  upon  that  part  of  the  street  upon  which 
are  its  tracks  has  been  called  a  paramount  right.  It  is  not  au 
exclusive  right.  Those  driving  horses  upon  the  street  have  a  right 
to  the  use  of  the  whole  street  subject  only  to  the  paramount  right 
of  the  street  car  company,  where  the  use  of  a  particular  part  of  the 
street  is  sought  by  both  at  the  same  time.  If  a  driver  were  bound 
to  avoid  the  center  of  the  street,  where  were  the  tracks  of  the  com- 
pany, whenever  a  car  was  in  sight  it  would  be  a  serious  limitation 
upon  his  right  to  use  the  street  and  in  a  city  of  the  size  of  Troy 
where  cars  run  frequently  would  well  nigh.pxclude  him  from  the 
use  of  that  part  of  the  street.  If  when  driving  upon  the  track  he 
leaves  the  track  when  warned  by  a  signal  from  the  motorman  of  the 
car  that  the  track  is  needed  for  his  car  we  think  he  has  done  all 
that  is  necessary  in  recognition  of  the  paramount  right  of  the  car  to 
the  use  of  that  part  of  the  street.  At  least  it  cannot  be  said  as  mat- 
ter of  law  that  his  failure  to  leave  the  track  when  not  warned  con- 
stitutes such  contributory  negligence  as  would  defeat  his  action  for 
injuries  sustained  through  the  negligence  of  the  motorman  in  run- 
ning him  down  without  warning. 

The  judgment  should  be  affirmed. 

All  concurred,  except  Parker,  P.  J.,  dissenting  in  opinion  in. 
which  Chester,  J.,  concurred. 
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Parker,  P.  J.  (dissenting) : 

I  concur  in  the  conclusion  reached  by  my  brethren  that  the 
defendant  was  plainly  chargeable  with  negligence  which  caused  the 
plaintiff's  injury,  and  also  that  the  facts  of  this  case  do  not  warrant 
the  conclusion  reached  by  the  County  Court  that  the  defendant  was 
liable  for  such  injury  even  though  tlie  plaintiff  himself  was  guilty 
of  negligence  which  contributed  to  it ;  but  I  do  not  concur  in  their 
■conclusion  that  the  plaintiff  was  shown  to  be  free  from  contributory 
negligence.  It  seems  to  me  that  we  should  hold  in  this  instance 
that  the  plaintiff's  conduct  so  clearly  contributed  to  his  injury  that 
the  verdict  of  the  jury  upon  that  question  should  not  be  allowed  to 
«tand. 

In  Fleckenstein  v.  D.  D.,  E.  B.  <b  B.  E.  R.  Co,  (105  N.  Y.  655) 
the  court  lays  down  this  rule :  ''  Street  railways  have  the  lawful 
right  to  put  their  tracks  in  streets  and  run  their  cars  thereon.  Their 
<»r8  are  confined  to  the  tracks,  and  cannot  turn  out  to  avoid  obstacles 
thereon.  Hence  they  have  the  right  of  way  and  persons  lawfully 
driving  upon  the  same  tracks  must  not  recklessly,  carelessly  or  will- 
fully obstruct  the  passage  of  their  cars.  But  such  persons  are  not 
absolutely  bound  to  keep  off  or  get  off  from  the  tmcks ;  they  must 
fairly  and  in  a  reasonable  manner  respect  the  paramount  right  of  a 
street  railway ;  and  if  they  do  this,  and  without  any  fault  on  their 
part  they  are  injured  by  carelessness  or  fault  chargeable  to  the  rail- 
way, the  law  affords  them  a  remedy  by  action  for  damages." 

The  plaintiff  in  the  case  before  us  did  not  give  the  slightest  con- 
sideration to  the  passage  of  the  defendant's  car,  but  recklessly  and 
so  indifferently  as  to  suggest  willfulness,  drove  for  upwards  of  five 
hundred  feet  through  an  open  and  entirely  unobstructed  street  with 
abundant  room  to  turn  away  from  the  rail,  yet  so  close  to  it  as  to 
prevent  the  car  passing  his  cart  until  it  should  slow  down  and  wait 
for  him  to  turn  aside.  During  the  whole  of  this  distance,  he  was 
in  a  position  to  obstruct  the  car  and  risk  being  hurt,  or  to  turn  away 
about  a  foot  and  allow  the  car  free  passage  and  at  the  same  time 
secure  certain  safety  for  himself.  Such  a  method  of  unnecessarily 
obstructing  the  track  when  it  could  as  easily  and  conveniently  be 
left  free,  is  not,  in  my  judgment,  a  fair  and  reasonable  manner  of 
respecting  "  the  paramount  right  of  a  street  railway." 

Nor  does  it  indicate  such  reasonable  care  for  his  own  safety  as 
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warrants  his  complaining  of  carelessness  on  the  part  of  the  motor- 
man.  I  think  lie  owed,  both  to  himself  and  to  the  defendant^ 
under  such  circumstances,  greater  care  than  merely  to  drive  oflE  or 
away  from  the  track  when  warned  that  the  car  was  upon  him.  The 
rule  above  cited  indicates  that  he  is  not  yet  exonerated  from  all 
care  of  himself,  and  that  he  may  not  entirely  rely  upon  the  care  of 
tlie  raotorman  to  protect  him.  In  this  case  the  circumstances  seem 
to  indicate  that  the  motorman  misjndged  the  distance  between  the 
car  and  the  cart  and  so  hit  the  cart  in  his  effort  to  pass  it.  If  tlie 
plaintiff  had  exercised  a  very  slight  amount  of  care  on  his  part,  the 
accident  would  not  have  occurred,  and  in  my  judgment  it  was  his. 
plain  duty  to  have  so  exercised  it. 

I  think  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 


Thb  People  of  the  State  of  New  York  ex  rel.  Rochester. 
Gas  and  Elegtbio  Company,  Appellant,  v.  Geokge  E.  Pbibst 
and  Others,  as  Tax  Commissioners  of  the  State  of  New  York^ 
and  Comprising  the  State  Board  of  Tax  Commissioners^ 
Defendants.     (No.  1.) 

Charles    F.   Pond  and   Others,   as    Assessors    of    the    City    of 
Rochester,  Respondents. 

Franchise  tax  asaeument  —  after  its  review  by  certiorari,  addressed  to  the  State 
lax  Commissioners,  and  its  reduction  and  the  payment  of  the  tax  thereon  the  locoT 
assessors  cannot  be  brought  in  as  parties  to  contest  the  relator's  claim. 

After  a  certiorari  proceeding,  instituted  ajgainst  the  State  Board  of  Tax  Cominis- 
sioners,  to  review  its  assessment  of  the  special  franchise  of  a  gas  and  electric 
company  operating  in  the  city  of  Rochester,  has  resulted  in  a  determination 
reducing  the  amount  of  the  assessment,  on  the  ground  asserted  by  the  corpora- 
tion in  its  petition  for  the  writ  of  certiorari  that  the  special  franchise  had  been, 
assessed  at  a  greater  proportionate  value  than  the  other  property  assessed  by 
the  local  assessors  upon  the  local  roll,  and  after  the  corporation  has  paid  to  the 
treasurer  of  the  city  of  Rochester  the  reduced  tax  for  which  it  has  been- 
■d judged  liable,  the  court  has  no  power,  upon  the  application  of  the  city  of 
Rochester  and  the  assessors  of  that  city,  to  set  aside  the  determination  made  in 
the  certiorari  proceeding,  and  to  make  the  assessors  of  the  city  of  Rochester 
parties  to  the  certiorari  proceeding  in  order  to  permit  them  to  litigate  the  claim, 
of  inequality  adjudicated  therein. 
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Appeal  by  the  relator,  the  Rochester  Gas  and  Electric  Company^ 
from  an  order  of  the  Supreme  Court,  made  at  the  Albany  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Albany 
on  the  20th  day  of  July,  1904,  opening  a  judgment  herein,  entered 
on  the  27th  day  of  June,  1903,  and  granting  the  respondents^ 
application  to  be  made  parties  defendant  in  the  above-entitled 
action. 

Upon  the  11th  day  of  June,  1903,  a  writ  of  certiorari  was  issued 
by  Mr.  Justice  Parkhurst  of  the  Supreme  Court  in  behalf  of 
the  relator,  directed  to  the  State  Board  of  Tax  Commissioners,  to 
review  the  assessment  of  the  relator's  special  franchise.  The  petition 
bad  alleged,  among  other  things,  that  the  assessment  was  unequal 
in  that  the  property  assessed  by  the  local  assessors  upon  the  local 
roll  was  assessed  at  only  eighty  per  cent  of  its  real  value,  while  the 
relator's  franchise  was  assessed  at  its  full  value.  This  writ  was  return- 
able at  a  Special  Term  held  by  Mr.  Justice  Herrick  upon  the  27th 
day  of  June,  1903.  The  corporation  counsel  of  the  city  of  Rochester 
was  given  notice  of  this  hearing.  Upon  the  hearing  the  justice, 
after  taking  evidence,  found  the  relator  to  have  been  unequally 
assessed,  and  reduced  the  valuation  from  the  sum  of  $2,197,900  to 
$1,758,320.  Thereafter,  and  upon  the  thirtieth  day  of  June,  the 
relator  paid  to  the  treasurer  of  the  city  of  Rochester  the  sum  of 
$30,539.91,  the  amount  found  due  upon  the  hearing  upon  the  writ 
of  certiorari  aforesaid.  Thereafter,  and  upon  September  11,  1903, 
tbe  city  of  Rochester  and  the  assessors  of  said  city  made  application 
tbrougb  the  corporation  counsel  for  an  order  vacating  the  said  order 
and  judgment  entered  in  the  proceeding,  and  authorizing  the  said 
city  and  the  said  assessors  to  be  made  parties  defendant  to  the  pro- 
ceeding, with  authority  to  defend  the  same.  This  application  M'as 
made  upon  the  affidavit  of  the  mayor  of  the  city,  upon  information 
and  belief,  to  the  effect  that  the  property  was  not  unequally  assessed 
in  that  the  property  assessed  by  the  local  assessors  was  assessed  at 
full  value,  and  that  the  relator's  property  was  assessed  at  no  more 
tban  a  proportionate  value.  Upon  this  motion  the  Special  Term 
made  an  order  to  the  effect  that  the  said  judgment  should  be  vacated 
and  set  aside,  and  that  the  board  of  assessors  of  the  city  of  Rochester 
be  made  parties  to  the  proceeding  and  authorized  to  raise  the  issue 
that  the  assessment  of  the  relator's  franchise  was  not  at  full  value, 
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«nd  at  no  greater  than  a  proportionate  value  with  the  assessment 
upon  the  local  roll,  and  to  offer  snch  evidence  upon  such  issue  as 
they  might  be  advised.     From  this  order  this  appeal  is  taken. 

Albert  H,  Harris^  for  the  appellant. 

WiUiam  TT.  Webb^  for  the  respondents. 

Smith,  J.  : 

The  determination  of  the  Special  Term  upon  the  writ  was  made 
upon  notice  to  the  corporation  counsel  of  the  city  of  Rochester. 
After  that  determination  the  relator  paid  to  the  city  of  Rochester 
the  amount  specified  therein  as  the  amount  of  tax  for  which  the 
relator  was  justly  liable.  We  are  of  opinion  that  the  Special 
Term  should  not,  after  such  payment,  have  set  aside  that  determi- 
nation and  have  admitted  the  respondents  into  the  proceeding  to 
litigate  the  relator's  claim  of  inequality  of  assessment. 

The  order  should,  therefore,  be  reversed. 

All  concurred. 

Order  reversed  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account  of 
Proceedings  of  Henby  J.  Haase,  as  Executor,  etc.,  of  Geetrddk 
H.  Reidinger,  Deceased. 

Itule  15  of  the  Appellate  Divieion,  third  department  —  coneeguence  of  a  failure  to 
serve  the  britftoithin  the  time  prescribed  before  a  term  of  the  Appellate  Division, 

Rule  15  of  the  rules  of  the  Appellate  Division  of  the  third  department,  prescrib- 
ing the  time  when  the  respective  parties  shall  serve  their  briefs  upon  their 
opponents,  is  a  valuable  one  and  will  be  strictly  enforced  in  the  absence  of 
special  reason  for  its  non -enforcement. 

As  the  rule  itself  does  not  prescribe  any  penalty  for  its  violation  the  court  has  full 
power  to  protect  every  party  against  a  willful  disobedience  thereof,  or  against 
such  a  non-compliance  therewith  as  will  prejudice  his  rights. 

In  the  present  case  the  court  punished  the  failure  of  the  appellant  to  serve  his 
brief  within  the  time  prescribed  by  the  rule  by  putting  the  case  over  the  tenn 
on  the  respondent's  application. 
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Motion  to  put  the  above-entitled  case  over  the  January,  1905^ 
term  of  the  conrt  upon  the  ground  that  the  appellant  did  not  com- 
ply with  rule  15  of  the  Rules  of  the  Appellate  Division  in  the 
Third  Department  by  serving  his  points  twenty  days  before  the 
commencement  of  the  term. 

T.  F.  Aldridge^  for  the  motion. 

II.  IL  Rockwell^  opposed. 

Per  Curiam  : 

By  rule  15  of  the  rules  of  this  department  it  is  provided  that  at 
least  twenty  days  before  a  term  of  the  Appellate  Division  at  which 
a  cause  may  be  noticed  for  argument  the  appellant  shall  serve  upon 
the  attorney  for  the  respondent  three  printed  copies  of  his  brief  and 
points  upon  which  he  intends  to  rely  upon  the  argument  with  a 
reference  to  all  the  authorities  which  he  intends  to  cite  to  the  court' 
It  is  further  provided  that  at  least  eight  days  before  said  term  the 
respondent  shall  serve  upon  the  attorney  for  the  appellant  three 
printed  copies  of  his  brief  and  points  with  a  reference  to'  all  the 
autliorities  which  he  intends  to  cite  to  the  court.  Thereafter  if  the 
appellant  desires  to  present  a  brief  or  points  in  reply  he  may  serve 
the  same  upon  the  attorney  for  the  respondent  at  least  three  days 
before  said  term. 

Thia  is  a  motion  to  put  a  case  over  the  term,  made  by  the  respond- 
ent, upon  the  ground  that  the  printed  copies  of  the  appellant's 
brief  were  not  served  upon  the  attorney  for  the  respondent  until 
within  fifteen  days  of  the  commencement  of  the  term. 

This  rule  was  intended  not  only  for  the  benefit  of  the  litigating 
parties  but  also  for  the  benefit  of  the  court,  that  the  attention  of 
either  party  may  be  directed  to  the  exact  question  raised  by  his 
opponent  upon  the  appeal.  The  rule  has  been  found  to  be  a  valu- 
able one,  in  confining  arguments  to  the  single  issue  raised  by  the 
attorneys  upon  the  appeal,  and  we  are  inclined  to  enforce  a  strict 
observance  thereof. 

In  answer  to  this  motion  the  appellant  states  no  special  reason 
why  his  default  should  be  excused  or  that  the  interests  of  his  client 
would  suffer  by  a  postponement  of  the  case  as  asked  for.  If  such 
App  Div.— Vol.  CI.         22 
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excuse  were  shown  and  the  necessity  for  an  early  hearing  were  made 
clearly  to  appear,  the  court  might  upon  terms,  or  otherwise,  relieve 
the  appellant  from  the  consequences  of  his  default,  and  refuse  to 
compel  a  postponement  of  the  argument.  There  is  no  reason,  there- 
fore, why  the  rule  in  the  case  at  bar  should  not  be  enforced  and  the 
case  be  postponed. 

The  rule  itself  prescribes  no  penalty  for  its  violation.  The  court 
is,  therefore,  left  with  full  power  to  give  full  protection  to  every 
party  from  either  a  willful  disobedience  of  the  rule  or  from  such  a 
non-compliance  therewith  as  will  prejudice  his  rights. 

The  case  should  be  put  over  the  term,  and  it  is  so  ordered. 

All  concurred. 

Motion  to  put  over  term  granted. 


The  People  of  thij:  State  of  New  Yobk,  Eespondent,  v.  Hakvey 
D.  Montgomery,  Appellant. 

AUawance  to  counsel  for  indigent  persotis  accused  of  a  crime  punishable  tcith  death  — 
it  may  be  made  for  each  of  several  trials. 

A  person  accused  of  the  crime  of  murder  in  the  first  degree  was  tried  at  a  Trial 
Term  of  the  Supreme  Court  and  was  convicted.  The  judgment  of  conviction 
was  reversed  by  the  Court  of  Appeals,  and  a  second  trial  was  had  at  a  Trial 
Term  of  the  Supreme  Court  held  in  a  different  county  from  the  one  in  which 
the  first  trial  took  place,  and  presided  over  by  a  different  justice. 

Held,  that  under  section  808  of  the  Code  of  Criminal  Procedure,  relative  to  the 
compensation  of  an  attorney  assigned  to  defend  a  person  accused  of  a  crime 
punishable  by  death,  the  justice  presiding  at  the  second  trial  had  power  to 
allow  the  accused's  counsel  reasonable  compensation,  not  exceeding  the  |oOO 
specified  in  that  section,  for  the  services  rendered  by  him  upon  the  second  trial, 
notwithstanding  that  the  accused's  counsel  had  previously  received,  pursuant 
to  the  provisions  of  the  said  section  of  the  Code  of  Criminal  Procedure,  $500 
for  the  services  rendered  by  him  upon  the  first  trial  and  |500  for  the  services 
rendered  by  him  upon  the  appeal  to  the  Court  of  Appeals; 

That  the  limitation  of  $500  contained  in  the  Section  cited  was  intended  to  apply 
only  to  a  single  trial  or  to  a  single  appeal,  and  that  successive  allowances  may 
be  granted  upon  successive  trials  by  the  court  at  different  terms; 

That  the  expression  contained  in  the  section,  "the  court  in  which  the  defendant 
is  tried,''  means  the  specific  term  at  which  the  defendant  was  tried,  and  that  a 
prior  trial  at  another  term  of  the  same  court  is  a  trial  by  another  court  within 
the  fair  construction  of  the  section. 
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Appeal  by  the  defendant,  Harvey  D.  Montgomery,  from  so  mnch 
of  an  order  of  the  Supreme  Court,  made  at  the  Otsego  Trial  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Otsego  on 
the  7th  day  of  May,  1904,  as  provides  "  that  no  sum  or  amount 
whatever  be  paid  to  the  said  (defendant's)  counsel  for  the  services 
rendered  by  them  on  the  said  second  trial  on  the  ground  that  there 
is  no  authority  therefor." 

The  defendant  was  tried  for  the  crime  of  murder  in  the  lirst 
degree  at  a  Trial  Term  of  the  Supreme  Court  held  in  the  county  of 
Delaware,  over  wliich  Mr.  Justice  Sewell  presided.  That  convic- 
tion was  reversed  by  the  Court  of  Appeals  (176  N.  Y.  219),  and  a 
second  trial  was  had  in  the  county  of  Otsego  at  a  Trial  Term  of  the 
Supreme  Court  at  which  Mr.  Justice  Miller  presided.  At  the 
close  of  the  first  trial  the  defendant's  counsel  received,  upon  the 
certificate  of  Mr.  Justice  Sewell,  the  sum  of  $500  besides  their 
disbursements,  pursuant  to  section  308  of  the  Code  of  Criminal 
Procedure.  After  the  determination  of  the  appeal  by  the  Court  of 
Appeals  the  defendant's  counsel  received,  upon  the  certificate  of 
that  court,  a  further  sum  of  $500.  At  the  close  of  this  second  trial, 
upon  the  application  of  the  defendant's  attorneys  for  a  further 
allowance  of  $500,  the  learned  justice  has  denied  the  application 
therefor  upon  the  ground  of  want  of  power,  the  order  reciting  that 
the  services  rendered  by  the  defendant's  counsel  upon  said  second 
trial  were  reasonably  worth  the  sum  of  $500. 

C.  IL  O^  Connor^  for  the  appellant. 

George  A.  Fisher^  for  the  respondent. 

Smith,  J. : 

The  determination  of  this  appeal  rests  upon  the  construction 
of  section  308  of  the  Code  of  Criminal  Procedure.  This  section 
requires  the  court  to  assign  counsel  for  the  defense  of  an  indigent 
criminal  who  desires  the  aid  of  counsel,  and  it  further  provides : 
"  When  services  are  rendered  by  counsel  in  pursuance  of  such 
assignment  in  a  case  where  the  offense  charged  in  the  indictment  is 
punishable  by  death  or  on  an  appeal  from  a  judgment  of  death, 
the  court  in  which  the  defendant  is  tried  or  the  action  or  indictment 
is  otherwise  disposed  of,  or  by  which  the  appeal  is  finally  deter- 
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mined,  may  allow  such  counsel  his  personal  and  incidental  expenses, 
*  *  *  and  also  reasonable  compensation  for  his  services  in  such 
court,  not  exceeding  the  sum  of  five  hundred  dollars,  which  allow- 
ance shall  be  a  charge  upon  the  county  in  which  the  indictment  in 
the  action  is  found,  to  be  paid  out  of  the  court  fund,  upon  the  cer- 
tificate of  the  judge  or  justice  presiding  at  the  trial  or  otherwise 
disposing  of  the  indictment,  or  upon  the  certificate  of  the  appellate 
court.  *  *  *  "  The  court  presided  over  by  Mr.  Justice  Miller, 
at  which  this  application  was  made,  was  the  court  in  which  the 
defendant  was  tried  upon  an  indictment  upon  which  a  conviction 
would  require  the  infliction  of  the  penalty  of  death.  Authority  to 
that  court  to  grant  this  allowance  would  come  within  the  very  letter 
of  the  statute  unless  such  allowance  be  prohibited  by  the  fact  that 
another  court  presided  over  by  a  different  justice  in  another  county 
had  granted  an  allowance  of  $500  upon  a  former  trial.  To  this 
statement  of  the  proposition  respondent  objects  that  the  former 
allowance  was  by  the  same  court,  to  wit,  the  Supreme  Court,  and 
not  by  another  court.  This  objection  raises  the  pivotal  question 
here  for  decision  as  to  the  intention  of  the  Legislature  in  using 
the  expression  in  the  statute  "  the  court  in  which  the  defendant  is 
tried."  I  am  unable  to  escape  the  conviction  that  the  Legislature 
meant  to  refer  to  the  court  at  the  specific  term  at  which  the  defend- 
ant was  tried,  and  that  a  prior  trial  at  another  term  is,  within  the 
fair  construction  of  the  statute,  a  trial  by  another  court.  Ordinarily 
all  trials  for  murder  in  the  first  degree  must  be  held  in  the  Supreme 
Court.  In  the  city  of  New  York,  however,  the  criminal  court 
has  jurisdiction  of  such  trials.  It  is  not  uncommon  in  the  city 
of  New  York,  where  more  than  one  trial  is  had  upon  a  charge 
of  the  crime  of  murder  in  the  first  degree,  that  one  trial  is  had 
in  the  criminal  court  and  another  in  the  Supreme  Court.  In 
such  a  case  I  see  no  reason  why  either  court  has  not  full  author- 
ity to  grant  the  allowance  of  $500,  and  no  objection  could  be 
raised  thereto  by  reason  of  the  fact  that  the  other  court  had  there- 
tofore granted  a  similar  allowance.  It  does  not  seem  to  me  probable 
that  different  rights  were  intended  to  be  given  in  the  city  of  New 
York  and  outside  of  that  city,  where  the  successive  trials  must  be 
had  in  the  Supreme  Court.  Prior  to  1893  an  attorney  was  required 
to  defend  an  indigent  criminal  without  compensjition,  if  assigned  to 
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that  duty  by  the  court  (Code  Grim.  Proc.  [Laws  of  1881,  chap. 
442]  §  308 ;  People  ex  rel.  Brown  v.  Board  of  Sicpervisors  of 
Onondaga,  3  How.  Pr.  [N.  S.]  1,  6;  affd.,  102  N.  Y.  691.)  In 
1893  a  statute,  amending  section  308  of  the  Code  of  Criminal  Pro- 
cedure, was  passed  which  authorized  tlie  court  in  which  the  defend- 
ant was  tried  to  allow  reasonable  compensation  to  an  attorney  so 
assigned  to  defend  a  criminal  charged  with  a  crime  the  punishment 
for  which  was  death.  (Laws  of  1893,  chap.  521.)  I  assume  that 
under  that  statute  successive  allowances  might  have  been  made 
after  snccesive  trials  so  long  only  as  the  allowance  did  not  exceed 
ai  reasonable  compensation.  In  1897  the  statute  was  passed  as 
above  quoted,  and,  with  some  other  minor  changes,  the  $500 
limitation  was  inserted.  In  my  judgment  that  limitation  was 
intended  to  apply  only  to  a  single  trial  or  a  single  appeal,  and 
successive  allowances  may  be  granted  upon  successive  trials  by 
the  court  at  different  terms,  each  allowance  within  the  limita- 
tion prescribed  by  the  statute.  Under  this  section  it  has  been 
held  in  People  v.  Ferraro  (162  N.  Y.  545)  that  the  section  applies 
to  the  trial  court  and  appellate  court  separately,  so  that  the  granting 
of  an  allowance  of  $500  by  the  trial  court  would  not  prevent  the 
granting  of  another  allowance  of  $500  by  the  appellate  court.  In 
that  case  the  court  says:  "We  have  repeatedly  held  that  said 
section,  when  construed  in  the  light  of  the  several  progressive 
changes  made  by  the  Legislature,  means  that  the  limitation  imposed 
by  the  words  'not  exceedhig  the  sum  of  five  hundred  dollars' 
applies  to  the  trial  court  and  to  the  appellate  court  separately,  and 
not  collectively." 

I  see  no  more  reason,  however,  for  construing  the  statute  to  author- 
ize a  separate  allowance  of  $500  for  the  trial  and  for  an  appeal  than 
for  construing  the  statute  to  allow  an  allowance  by  each  trial  court 
before  which  the  defendant  is  tried  for  his  life.  The  contention 
that  the  Supreme  Court  is  the  court  in  which  both  trials  were  had, 
and  thus  within  the  wording  of  the  statute  "  the  court  in  which 
the  defendant  is  tried,"  is,  in  my  judgment,  too  narrow  in  view 
of  the  recognized  policy  of  the  Legislature  to  grant  reasonable 
compensation  to  attorneys  who  are  required  to  defend  indigent 
criminals. 

I  advise,  therefore,  the  reversal  of   the  order,  with   leave   to 
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defendant's  counsel  to  apply  to  Mr.  Jnstice  Miller  for  a  certificate 
within  section  308  of  the  Code  of  Criminal  Procedure. 

All  concurred. 

Order  reversed,  without  costs,  with  leave  to  defendant's  counsel 
to  apply  for  certificate  under  section  308  of  the  Code  of  Criminal 
Procedure. 


Robert  J.  McNally,  Appellant,   v,  Edward  Rowan  and  Mab- 
GARET  J.  Rowan,  Respondents. 

Costs  —  offer  of  judgment  for  a  specified  sum  in  an  action  to  foredou  a  mechanics 
lien  —  tlie  recorery  of  a  judgment  /<w  the  foreclosure  of  the  lien  far  a  smaller  sum 
is  more  favorable  to  the  plaintiff. 

An  offer  made  by  the  defendants  in  an  action  broaght  to  foreclose  a  mechanic's 
Hen  for  |1,576.56,  with  interest,  "  to  allow  judgment  to  be  taken  against  them 
herein  by  tlie  plaintiff  for  the  sum  of  thirteen  hundred  seventy -six  dollars  and 
fifty-six  cents,  with  costs,"  is,  if  accepted,  effective  only  to  allow  the  plaintiff 
to  enter  a  peraonal  judgment  against. the  defendants  for  the  amount  specified, 
and  does  not  entitle  the  plaintiff  to  enter  judgment  against  the  defendants  for 
a  foreclosure  of  the  lien,  the  sale  of  the  premises  and  a  personal  judgment  for 
any  deficiency  arising  on  such  sale. 

Consequently,  where  the  plaintiff  recovers  judgment  in  the  action  establishiog 
the  amount  of  the  lien  at  $1,195.58,  with  interest,  and  directing  a  sale  of  the 
premises  and  the  entry  of  a  personal  judgment  for  any  deficiency  arising  oq 
the  sale,  the  plaintiff  is  entitled  to  full  costs,  as  the  judgment  recovered  by 
him  is  more  favorable  than  that  offered  by  the  defendants. 

Houghton,  J.,  dissented. 

Appeal  by  the  plaintiff,  Robert  J.  McNally,  from  an  order  of 
the  Supreme  Court,  made  at  the  Essex  Special  Terra  and  entered  in 
the  ofMce  of  the  clerk  of  the  county  of  Essex  on  the  9th  day  of 
June,  1904,  granting  the  defendants'  motion  for  a  retaxation  of  the 
plaintiff's  costs. 

The  action  is  one  brought  for  the  foreclosure  of  a  mechanic's 
lien.  The  amount  of  the  lien  clahned  in  the  complaint  was 
$1,576.56,  with  interest  from  July  3,  1903.  With  the  answer  the 
defendants  served  an  offer  of  judgment  as  follows :  "  The  defend- 
ants, Edward  Rowan  and  Margaret  J.  Rowan,  offer  to  allow  judg- 
ment to  be  taken  against  them  herein  by  the  plaintiff  for  the  sum 


Digitized  by  VjOOQIC 


McNALLY  V.  ROWAN.  343 


App.  Div.]  Third  Department,  January,  1905. 


of  thirteen  hundred  seventy-six  dollars  and  lifty-six  cents,  with 
costs."  The  offer  was  dnly  signed  by  the  attorneys  for  the  defend- 
ants and  was  accompanied  by  the  affidavit  of  one  of  them  tliat  the 
oflFer  was  duly  authorized  by  the  defendants  to  be  made.  The  oflEer 
was  not  accepted  and  the  case  was  referred  to  a  referee  to  hear  and 
determine,  who  decided  that  the  amount  of  plaintiflE's  Hen  against 
the  defendants'  property  was  $1,195.58,  with  interest  thereon  from 
July  3,  1903,  and  judgment  was  directed  for  a  sale  of  the  premises, 
for  the  application  of  the  proceeds  oi  the  sale  to  the  payment  of  the 
lien,  together  with  costs,  and  for  a  deficiency  judgment  in  the  event 
tliat  such  proceeds  proved  insufficient. 

On  the  taxation  of  costs  before  the  clerk  the  defendants  objected 
to  all  costs  to  plaintiff  after  the  offer  of  judgment,  but  the  clerk 
allowed  full  costs.  A  motion  was  then  made  at  Special  Term  for  a 
new  taxation  of  costs  and  on  the  hearing  of  such  motion  the  court 
directed  that  the  items  of  costs  taxed  to  the  plaintiff  after  the  offer 
of  judgment  be  stricken  out,  with  ten  dollars  costs  of  the  motion  to 
the  defendants.     From  this  order  the  plaintiff  has  appealed. 

AdeVbert  IF.  Boyntmi^  for  the  appellant. 
E.  T,  Stokes^  for  the  respondents. 

Chester,  J. : 

The  court  at  Special  Term  made  the  order  appealed  from  wholly 
on  the  authority  of  Lumhard  v.  Syracuse^  B.  <&  If.  Y,  li,  IL  Co. 
(62  N.  Y.  290)  which  was  an  action  to  foreclose  a  mechanic's  lien 
where  an  offer  of  judgment  was  made  in  substantially  the  same  form 
as  here  and  where  the  court  held  that  ".when  the  defendant  offered 
judgment  for  a  specified  sum  it  was  necessarily  and  legally  an  offer 
that  the  lien  might  be  enforced  for  that  sum,"  and  that  "  the  claim 
and  offer  must  be  construed  with  reference  to  each  other,"  and, 
therefore,  gave  the  defendant  costs  accruing  after  the  offer. 

If  there  had  been  no  change  in  the  law  since  that  decision  it 
would  be  controlling  upon  the  determination  of  this  appeal,  but  we 
think  the  Special  Term  overlooked  the  fact  that  a  substantial  change 
was  wrought  in  the  statute  since  the  decision  of  the  Lumba/rd g9siq. 
It  is  now  provided  by  section  3412  of  the  Code  of  Civil  Procedure, 
which  section  is  contained  in  the  title  of  such  Code  relating  to  pro- 
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ceediDgs  for  the  enforcement  of  mechanics'  liens  on  real  property, 
that  "  if  the  lienor  shall  fail,  for  any  reason,  to  establish  a  valid  lien 
in  an  action  under  the  provisions  of  this  title,  he  may  recover 
judgment  therein  for  such  sums  as  are  due  him,  or  which  he  might 
recover  in  an  action  on  a  contract,  against  any  party  to  the  action." 
This  section  is  a  substantial  re-enactment  of  section  15  of  chapter  342 
of  the  Laws  of  1885.  The  provision  quoted  appears  to  have  been  new 
in  the  act  of  1885,  for  prior  to  its  enactment  it  was  not  permissible 
in  an  action  to  foreclose  a  mechanic's  lien  to  obtain  a  personal 
judgment  upon  the  claim,  except  upon  the  establishment  of  the 
lien.  ( Weyer  v.  Beach^  79  N.  Y.  409  ;  Burroughs*  v.  Tostevauy 
75  id.  567.)  It  thus  appears  that  at  the  time  of  the  decision  of  the 
Lunibard  Q»&&y  which  was  in  1875,  the  law  was  such  that  a  personal 
judgment  could  not  be  recovered  except  upon  the  establishment  of 
the  lien,  and  the  offer  of  the  judgment  for  a  specific  sum,  made  in 
that  case,  was  properly  construed  as  permitting  a  judgment  for  the 
establishment  of  the  lien  at  that  sum.  Since  the  change  in  the  law, 
however,  by  the  statute  referred  to,  a  personal  judgment  may  be 
obtained  where  the  lien  is  not  established  and  an  offer  of  judg- 
ment for  a  sum  of  money  only  cannot  properly  be  construed  as 
authorizing  a  judgment  for  the  establishment  of  the  lien  at  the  sum 
offered,  and  upon  such  an  offer  the  plaintiff  would  not  have  been 
authorized  to  have  entered  a  judgment  for  the  foreclosure  of  the 
lien  for  the  amount  named  in  the  offer  or  for  a  deficiency  judgment 
in  case  the  proceeds  of  sale  were  insufficient  to  pay  such  amount. 

Indeed,  under  section  738  of  the  Code  of  Civil  Procedure,  per- 
mitting the  defendant,  before  trial,  to  ''serve  upon  the  plaintiff's 
attorney  a  written  offer  to  allow  judgment  to  be  taken  against  him, 
for  a  sum,  or  property,  or  to  the  effect,  therein  specified,  with  costs," 
and  permitting  the  clerk,  upon  the  filing  with  him  of  a  written 
acceptance  of  such  offer,  as  provided  by  such  section,  to  "  eater 
judgment  accordingly^'^  it  is  plain  that  the  clerk  would  have 
no  authority  in  an  action  for  a  foreclosure  of  a  mechanic's  lien,  upon 
an  offer  simply  for  a  money  judgment,  to  enter  judgment  for  a 
foreclosure  and  sale  and  for  a  deficiency,  against  the  defendant,  in 
case  the  proceeds  of  the  sale  were  inadequate,  for  that  would  not 
be  in  accordance  with  the  offer. 

The  judgment  obtained  by  the  plaintiff  was  more  favorable  than 
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the  judgment  offered,  and  the  plaintiff  was,  therefore,  entitled  to 
the  costs  allowed  him  by  tiie  referee  regardless  of  the  offer,  and  the 
taxation  by  the  clerk  was,  therefore,  correct  and  should  not  have 
been  reversed. 

In  the  first  department  the  question  here  presented  has  been 
determined  in  harmony  with  the  conclusion  here  reached,  in  Ken- 
nedy V.  McKane^  No,  1  (10  App.  Div.  88),  as  it  also  has  in  the 
second  department  in  liollins  v.  Barnes  (23  id.  240). 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements. 

All  concurred,  except  Houghton,  J.,  dissenting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Arthur  Sohwarzenbaoh,  Respondent,    v.  The  Electric  Water 
Power  Company  of  Oneonta,  Appellant. 

lAeenae  to  flood  certain  land -^  it  does  not  give  the  licensee  the  right  to  flood,  by  perco- 
lation through  a  dam  built  by  it,  otJier  land  of  the  licensor — such  right  is  not  an 
appurtenance  or  incident  —  it  constitutes  a  continuing  trespass  —  relief  wiU  be 
given  in  equity. 

One  Schwarzenbach,  who  owned  thirty  acres  of  land,  upon  a  portion  of  which 
he  had  a  factory  and  warehouse,  wrote  the  following  letter  to  an  electric  water 
power  company,  which  had  constructed  a  dam  across  the  Susquehanna  river, 
and  in  that  manner  created  a  reservoir,  "  I  will  give  you  the  privilege  to  erect 
a  dam  on  my  property  known  as  the  Fertilizer  CJo.'s  land  situated  in  the  Town 
of  Oneonta,  and  flood  the  land  below  the  dam  according  to  a  sketch  and 
measuring  about  2  07/100  acres,  for  the  sum  of  Seventy -five  00/100  Dollars 
(175  00/100)." 

The  water  power  company  accepted  the  offer,  paid  Schwarzenbach  the  seventy- 
five  dollars  and  constructed  the  dam.  The  purpose  of  the  dam  was  to  prevent 
the  waters  impounded  in  the  reservoir  maintained  by  the  water  power  com- 
pany from  flowing  back  upon  Schwarzenbach's  lands  above  the  dam. 

Edd,  that  in  view  of  the  purpose  for  which  the  dam  was  intended,  and  of  the 
fact  that  the  letter  expressly  mentioned  the  precise  amount  of  land  that 
Schwarzenbach  was  willing  to  have  flooded  below  the  dam,  and  of  the  further 
fact  that  the  sketch  referred  to  in  the  letter  defined  the  precise  location  of  such 
land,  it  was  fairly  to  be  implied  that  it  was  not  Schwarzenbach's  purpose  to 
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allow  his  lands  and  factory  above  the  dam  to  be  flooded  by  water  percolating 

through  or  under  such  dam; 
That  the  right  to  flood  the  lands  above  the  dam  by  water  percolating  through  or 

under  it  did  not  pass  as  an  appurtenance  or  as  an  incident  to  the  right  to  flood 

the  lands  below  the  dam; 
That  the  flooding  of  the  lands  above  the  dam  by  the  percolating  waters  was 

unlawful  and  constituted  a  continuing  trespass,  to  restrain  which  Schwarzen- 

bach  was  entitled  to  invoke  the  aid  of  a  court  of  equity. 
Parker,  P.  J.,  and  Smith,  J.,  dissented. 

Appeal  by  the  defendant,  The  Electric  Water  Power  Company 
of  Oneonta,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Otsego 
on  the  14th  day  of  April,  1904,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Otsego  Special  Term. 

The  action  was  for  damages  caused  by  the  .flooding  of  plantiff's 
lands  and  for  an  injunction  to  restrain  such  flooding. 

The  plaintiff  owned  about  thirty  acres  of  land  in  the  town  of 
Oneonta  upon  a  portion  of  which  he  had  a  factory  and  warehouse 
for  the  manufacture  and  sale  of  fertilizers  and  chemicals.  The 
remainder  of  said  lands,  except  the  two  and  seven  one-hundredths 
acres  hereinafter  mentioned,  were  used  for  general  farm  purposes. 
The  defendant  owned  about  forty-seven  acres  of  land  in  said  town, 
through  which  the  Susquehanna  river  flows,  and  in  the  years  1898 
and  1899  it  erected  dams  across  that  river  and  constructed  dikes  and 
dams  and  created  a  large  reservoir  and  by  means  of  such  dams  and 
dikes  raised  the  surface  of  said  river  eight  feet  or  more. 

On  the  9th  day  of  September,  1898,  the  plaintiff  executed  and 
delivered  to  the  defendant  an  instrument  or  letter,  as  follows: 

"  New  Yokk,  September  9th,  1898. 
''  Mr.  M.  L.  Keyes, 

^^Prst  of  the  Oneonta  Electric    Water  Power  Co.j 

"  Oneonta,  N.  Y. : 

"  Dear  Sir. —  I  will  give  you  the  privilege  to  erect  a  dam  on  ray 

property  known  as  the  Fertilizer  Co.'s  land  situated  in  the  Town  of 

Oneonta,  and  flood  the  land  below  the  dam  according  to  a  sketch 

and   measuring  about   2  07/100  acres,   for  the  sum  of  Sleventy- 

five  00/100  Dollars  ($75  00/100). 

"  Yours  very  respectfully, 

"A.  SCHWARZENBACH." 
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and  within  two  or  three  days  thereafter  the  defendant  made  and 
delivered  to  the  plaintiff  its  check  for  seventy-five  dollars  in  accept- 
ance of  the  proposition  contained  in  the  instrument  above  men- 
tioned, which. check  the  plaintiff  kept  and  he  has  received  and 
retained  the  proceeds  thereof.  Thereafter  the  defendant  constructed 
a  dike  or  dam  on  plaintiff's  property  in  accordance  with  the  permis- 
sion given  in  said  instrument  of  September  ninth,  and  in  accordance 
with  the  sketch  therein  referred  to,  and  in  the  latter  part  of  the 
summer  or  early  fall  of  1899  the  defendant  filled  its  said  reservoir, 
thereby  flooding  said  two  and  seven  one-hundred  ths  acres  of  plaintiff's 
land  below  said  dike  or  dam  on  his  lands.  Thereafter  such  flooding 
was  continuous,  except  for  a  short  interruption  in  the  summer 
of  1901.  When  the  water  in  the  reservoir  is  of  the  height  of  the 
crest  of  the  overflow  dam  at  the  lower  or  westerly  end  of  the  reser- 
voir, which  is  the  dam  across  the  Susquehanna  river,  it  is  on  a 
level  of  a  line  about  sixteen  inches  below  the  floor  of  the  plaintiff's 
warehouse,  which  is  above  said  reservoir  and  above  the  dike  or  dam 
constructed  on  plaintiff's  land,  and  the  water  in  the  reservoir 
is  frequently  above  the  level  of  the  crest  of  said  dam.  During 
all  the  time  water  has  been  held  in  said  reservoir  and  by  reason 
thereof,  water  has  percolated  through  or  under  the  dam  or  dike 
constructed  by  the  defendant  on  plaintiff's  land,  or  through  the 
soil  beneath  it,  onto  the  plaintiff's  land  and  covered  a  portion 
•thereof  not  included  in  said  two  and  seven  one-hundredths.acres 
with  water  and  rendered  about  two  acres  thereof  untillable.  Such 
water  so  percolating  through  also  damaged  plaintiff's  fertilizers,  and 
also  the  ustible  value  of  plaintiff's  factory  and  machinery.  The 
court  found  the  facts  substantially  as  above  stated  and  decided  that 
the  act  of  the  defendant  in  collecting  and  retaining  water  in  its 
reservoir  and  allowing  the  same  to  pass  therefrom  over  the  plaintiff's 
lands,  other  than  the  two  and  seven  one-hundredths  acres,  was  unlaw- 
ful and  constituted  a  continuing  trespass,  and  awarded  plaintiff  the 
damages  it  found  he  had  sustained  and  an  injunction  enjoining  the 
defendant  from  collecting  and  retaining  water  in  its  reservoir  so 
long  as  the  same  percolates  upon  the  lands  of  the  plaintiff  to  his 
damage.  From  the  judgment  entered  upon  such  decision  the 
defendant  appeals. 
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A.  Ji.  Gibha  for  the  appellant. 
Alva  Seyholtj  for  the  respondent. 

Chester,  J. : 

The  dam  which  the  plaintiff  stated  in  the  paper  of  September  9, 
1898,  he  would  give  the  defendant  the  privilege  to  erect  upon  his 
proi>erty  was  a  bank  or  levee  at  the  upper  end  of  the  reservoir 
which  the  defendant  desired  to  till  by  the  erection  of  the  dam 
across  the  river  at  the  lower  end  of  the  reservoir,  and  the  purpose 
of  such  bank  or  levee  was  clearly  to  prevent  the  waters  when  raised 
by  the  dam  across  the  river  from  flowing  back  and  upon  the  prem- 
ises above  the  reservoir,  and  the  purpose  of  the  defendant  in 
procuring  the  plaintiff's  assent  to  the  paper  of  September  9,  1898, 
was  to  get  the  right  to  flood  two  and  seven  one-hundredths  acres  of 
plaintiff^s  land  as  a  portion  of  its  reservoir. 

Without  the  instrument  the  defendant  would  have  had  no  right 
by  the  erection  of  its  dam  across  the  river  to  set  the  water  back 
and  flood  any  of  the  plaintiff's  land,  and  if  it  did  so  it  would  clearly 
be  liable  for  all  damages  to  plaintiff's  land  caused  thereby.  By  the 
instrument  tlie  right  is  given  to  defendant  to  flood  a  specific  amount 
of  plaintiff's  land.  The  defendant  is  given  no  right  by  it  to  flood 
any  land  other  than  the  two  and  seven  ohe-hundredths  acres  therein 
mentioned.  It  has  in  fact  flooded  nearly  twice  as  much  of  plaintiff's 
land  as  it  purchased  the  right  to  flood  and  has  by  such  flooding  not 
only  caused  damages  thereto  but  also  to  his  fertilizers,  his  factory 
and  his  machinery. 

The  theory  of  the  defendant,  as  near  as  I  can  gather  it,  is  that 
the  instrument  operates  as  a  grant  and  when  the  plaintiff  gave 
it  to  the  defendant  and  accepted  the  consideration  therefor  the 
latter  had  the  right  to  flow  the  water  back  to  the  breakwater  or  dam 
to  be  erected  on  plaintiff's  land,  and  that  any  percolation  of  the 
water  through  or  under  such  breakwater  or  dam  on  plaintiff's  lands 
above  wms  one  of  the  necessary  and  natnral  consequences  or  incidents 
of  the  use  to  which  the  privilege  granted  was  to  be  put  when  the 
reservoir  was  filled  with  water  and  was  appurtenant  to  the  privilege 
granted. 

We  need  not  determine  whether  the  execution  and  delivery  of 
this  paper  by  the  jilaintiff  to  the  defendant,  and  the  subsequent 
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payment  to  the  plaintiff  of  the  sum  of  seventy-live  dollars  therein 
mentioned  were  effective  as  a  grant  of  the  riglits  or  privileges  men- 
tioned therein.  We  may  assnme  for  the  puqx)ses  of  this  case  that 
they  were  so  effective.  Yet  it  is  clear  from  an  examination  of  the 
l)aper  that  the  only  privilege  given  in  it  to  the  defendant  by  the 
the  plaintiff  is  to  erect  a  dam  on  the  latter's  land  "  and  flood  the 
land  below  the  dam."  No  right  was  purchased  or  given  to  flood 
any  lands  above  the  dam.  The  dam  was  clearly  intended  as  a  break- 
water to  prevent  such  flooding  above  it  and  to  permit  the  defend- 
ant to  accumulate  water  in  tlie  reservoir  below,  without  damaging 
plaintiff^s  lands  and  property  above.  The  instrument  gives  nothing 
by  implication.  The  privilege  given  is  not  expressed  to  be  given 
with  the  appurtenances.  The  instrument  does  not  contain  the  word 
"  appurtenances,"  or  any  thing  of  a  kindred  meaning.  To  hold  that 
by  virtue  of  this  instrument  the  defendant  has  the  right  to  flood  the 
plaintiff's  premises  above  this  dam  is  equivalent  to  a  decision  that  by 
virtue  of  the  instrument  alone  the  defendant  has  procured  an  ease- 
ment to  flood  plaintiff's  lands  ahove  the  dam  as  an  appurtenant,  or 
as  an  incident  to  its  right  to  flood  his  lands  heloio  it.  We  do  not 
think  the  instrument  is  susceptible  of  such  a  construction,  nor 
that  such  an  easement  can  in  any  sense  be  regarded  as  an  appurte- 
nant or  incident  of  such  a  right.  The  fact  that  the  instrument 
contains  an  express  mention  of  the  precise  amount  of  land  that  the 
plaintiff  is  willing  to  permit  to  be  flooded  below  the  dam,  and  also 
that  the  sketch  referred  to  defines  its  precise  location,  fairly  implies 
the  exception  by  him  of  his  lands  and  factory  above  the  dam. 

The  sketch  referred  to  in  the  instrument  gives  no  specifications 
as  to  the  character  of  the  dam  or  the  manner  of  its  proposed  con- 
struction. It  simply  shows  its  location  by  a  line  drawn  thereon. 
There  was,  however,  some  talk  between  the  president  of  the  defend- 
ant and  the  plaintiff  prior  to  the  execution  of  the  instrument  that 
the  dam  was  to  be  constructed  from  two  to  two  and  one-half  feet 
above  the  water  and  was  to  be  eight  feet  wide  on  top  and  sloping  in 
either  direction  to  the  ground  and  it  appeal's  that  the  bank  was  con- 
structed substantially  of  that  size,  but  other  than  this  there,  is 
nothing  in  the  record  showing  that  the  parties  agreed  upon  any 
plans  or  specifications  for  the  construction  of  the  dam.  The  pur- 
pose of  the  dam  being  as  we  have  stated  it  was  incumbent  upon  the 
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defeudanty  if  it  desired  to  accamulate  water  in  its  reservoir  above 
the  level  of  plaintiffs  lands  above,  to  so  construct  the  dam  author- 
ized by  the  instrument  that,  when  the  reservoir  was  filled  above  that 
level,  only  so  much  of  plaintiffs  land  as  it  was  thereby  given  the 
privilege  of  flooding  should  be  covered  with  water. 

The  court  was  right,  therefore,  in  holding  that  the  defendant's 
act  in  allowing  the  water  to  pass  from  its  reservoir  onto  the  plain- 
tiffs lands  above  the  dam  was  unlawful  and  a  continuing  trespass 
upon  the  plaintiffs  property. 

A  point  is' made  that  the  plaintiff  had  an  adequate  remedy  at  law 
and  that,  therefore,  he  had  no  right  to  seek  the  aid  of  a  court  of 
6<Fi^y*  l^ut  it  has  been  held  by  numerous  authorities  that,  where 
a  trespass  upon  land  is  continuous,  the  owner  has  the  right  to  invoke 
the  power  of  a  court  of  equity  to  restrain  such  trespass,  and  thus 
prevent  a  multiplicity  of  suits.  {CoaUworth  v.  Lehigh  Valley  IL 
Co.,  156  N.  Y.  457;  Garvey  v.  Lo7ig  Island  R.  R.  Co.,  159  id. 
332.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred  except  Smith,  J.,  dissenting  in  opinion  in  which 
Parker,  P.  J.,  concurred. 

Smith,  J.  (dissenting) : 

This  judgment  cannot  be  aflSrmed  except  in  disregard  of  well- 
settled  principles  of  elementary  law.  The  trial  court  has  found  no 
negligence  on  the  part  of  defendant  in  the  building  of  the  dike  or 
otherwise,  and  yet  has  charged  defendant  with  consequential  dam- 
ages suffered  by  plaintiff  from  the  exercise  by  defendant  of  the 
right  purchased  for  a  valuable  consideration.  In  Radcliff^s  Execu- 
tors  V.  Mayor,  etc,,  of  Brooklyn  (4  N.  Y.  200),  Broxson,  Ch.  J.,  in 
writing  for  the  court,  says :  "  But  a  man  may  do  many  things  under 
a  lawful  authority  or  in  his  own  land  which  may  result  in  an  injury 
to  the  property  of  others  without  being  answerable  for  the  conse- 
quences. Indeed,  an  act  done  under  lawful  authority,  if  done  in  a 
proper  manner,  can  never  subject  the  party  to  an  action,  whatever 
consequences  may  follow."  In  Shiipson  v.  Wahash  R,  R.  Co.  (145 
Mo.  65)  the  licensor  granted  a  railroad  an  easement  to  use  certain 
lots  for  a  pond.  In  flooding  those  lots  for  a  pond  the  water  flowed 
over  other  lands.     In  reference  thereto  the  head  note,  in  part,  reads: 
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"  The  fact  that  in  the  enjoyment  by  tlie  licensee  of  an  easement  of  a 
pond  in  a  dominant  estate,  water  naturally  and  necessarily  flowed 
onto  and  stood  upon  the  servient  estate,  must  be  regarded  as  one  of 
the  burdens  wliich  the  servient  estate  had  to  bear  resulting  from  the 
enjoyment  by  tlie  licensee  of  his  easement  in  the  dominant  estate, 
and  not  that  the  license^e  by  the  fact  that  his  pond  extended  over  a 
part  of  such  servient  estate  acquired  an  adverse  possession  and  claim 
thereto."  In  Selden  v.  D.  <&  II.  CcmaZ  Co.  (29  X.  Y.  634)  plaintiff 
brought  an  action  to  recover  damages  for  lands  alleged  to  liave  been 
taken  by  defendants  in  the  enlargement  of  their  canal  after  the  year 
1846,  and  for  injuries  to  other  lands  belonging  to  plaintiff  .adjoin- 
ing those  thus  taken  by  the  water,  which  soaked  tlirough  the  banks 
in  consequence  of  raising  the  banks  and  increasing  the  depth  of  the 
water  in  the  canal.  The  answer  alleged  a  right  to  enlarge  the  canal 
both  under  a  license  and  under  the  charter.  The  trial  judge  charged 
that  if  the  canal  was  enlarged  under  a  license  from  the  plaintiff  he 
could  not  recover.  Judgment  at  the  trial  court  was  for  the  defend- 
ants. Upon  appeal  by  plaintiff.  Judge  Selden,  in  discussing  an 
exception  to  this  part  of  the  charge,  says :  "  It  is  insisted,  on  the 
part  of  the  plaintiff,  that  a  license  to  enlarge  the  canal  would  not 
justify  raising  the  level  of  the  water  and  injuring  the  plaintiff's 
land  by  the  consequent  leakage  of  water  through  the  banks.  A 
license  to  enlarge  the  canal  would  authorize  an  increase  of  the  depth 
of  the  channel  as  well  as  of  the  width,  and  such  increase  of  depth 
might  be  produced  by  excavations  f  roan  the  bottom,  or  by  raising 
the  banks,  or  by  both,  and  the  license,  so  long  as  it  remained  in 
force,  would  not  only  relieve  the  licensee  from  liability  for  making 
the  enlargement,  but  also  from  liability  for  any  consequences  which 
might  naturally  flow  from  such  enlargement.  {Stevens  v.  Steven^^ 
11  Met.  251 ;  1  Washb.  on  Real  Prop.  398,  §  6.)  If  the  injury  to 
the  plaintiffs  land  was  owing  to  any  want  of  skill  or  care  in  mak- 
ing the  enlargement,  and  was  not  the  natural  result  of  the  work, 
if  carefully  done,  the  license  would  not  constitute  a  defense.  A 
license^  to  do  an  act  cannot  be  held  to  screen  the  licensee  from  the 
consequences  of  carelessness  or  unskillfulness  in  the  performance  of 
the  act.  This  position,  however,  is  not  available  to  the  plaintiff,  as 
the  attention  of  the  court  was  not  called  to  it,  and  no  request  was 
made  to  have  that  subject  presented  to  the  jury,  nor  am  I  aware 
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that  there  was  any  evidence  tending  to  show  either  negligence  or 
unskillfulness.  The  charge  of  the  judge,  therefore,  so  far  as  it  was 
excepted  to,  was  correct."  Judge  Johnson,  also  writing  in  that 
case,  takes  the  position  that  without  a  license  there  was  a  charter 
right  to  enlarge  the  canal,  and  in  the  exercise  of  this  right  defend- 
ants were  not  liable  for  consequential  damages  which  did  not  result 
from  their  negligence  or  wrong.  This  rule  he  based  upon  unques- 
tioned authority,  and  is  approved  as  late  as  Fries  v.  Nexo  York  cfe 
Harlem  R,  R.  Co,  (169  N.  Y.  283). 

This  defendant  is  a  quasi  public  corporation.  It  is  so  made  by 
the  statute  creating  it,,  and  it  is  expressly  given  the  powers  inci- 
dental to  such  a  corporation.  (Laws  of  1898,  chap.  234.)  It  has 
not  merely  a  license  but  a  contract .riglit  to  flood  the  land  described. 
Within  the  authorities  cited  it  is  not  liable  for  the  consequential 
damages  in  the  absence  of  a  finding  of  wrongful  or  negligent  con- 
struction. If  plaintiff  has,  through  a  mistake  as  to  the  nature  of 
the  soil,  made  an  improvident  contract,  equity  may  relieve  him 
upon  a  return  of  the  consideration  paid,  but  that  is  not  his  action. 
With  the  consideration  in  his  pocket,  which  he  does  not  propose  to 
release,  l^e  has  procured  a  judgment  for  damages  for  the  exercise  of 
the  very  right  for  which  that  consideration  was  given. 

I  vote  for  a  reversal  of  the  judgment. 

PAKKfeR,  P.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Dorothy  Louise  Rogers,  an  Infant,  by  John  B.  Kooers,  her 
Guardian  ad  Litem,  Appellant,  v.  The  City  of  Binghamton, 
Respondent. 

Failure  of  a  municipal  corporation  to  affirmatively  prohibit  the  use  of  its  sidewalks 
by  bicycles  ■^liability  of  to  a  pedestrian  injured  by  a  bicycle  which  was  being  ridden 
on  tlie  sidewalk. 

A  city  ordinance,  which,  after  prohibiting  (he  propulsion  or  driving  of  vehicles, 
including  bicycles,  upon  or  along  any  sidewalk  in  the  city,  provides,  "But 
nothing  herein  contained  shall  be  construed  to  include  the  conveyance  of  chil- 
dren on  sidewalks  in  small  carriages,  wagons  or  sleds  commonly  used  for  such 
purposes,  or  the  riding  of  bicycles  on  any  street  in  said  city  not  within  the 
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following  described  district,  to  wit:"  does  not  either  permit  or  prohibit 
bicycles  to  be  ridden  on  the  sidewalks  of  the  streets  not  within  the  district 
described  in  the  ordinance,  but  at  most  only  constitutes  an  implied  permission 
to  ride  bicycles  on  any  "street"  not  within  the  described  district,  viz.,  the 
carriageway  of  the  street  as  distinguished  from  the  sidewalk  thereof. 
The  failure  of  a  city,  which  has  not  assumed  to  adopt  an  ordinance  expressly 
permitting  the  riding  of  bicycles  upon  the  sidewalks  of  the  city  streets,  to 
adopt  an  ordinance  prohibiting  such  use  of  the  sidewalks,  does  not  render  the 
city  liable  for  personal  injuries  sustained  by  a  person  in  consequence  of  her 
being  run  over  by  a  bicycle  which  was  being  propelled  along  the  sidewalk  of 
one  of  the  city  streets. 

Appeal  by  the  plaintiff,  Dorothy  Louise  Rogers,  an  infant,  by 
John  B.  Rogers,  her  guardian  ad  litem,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSee  of 
the  clerk  of  the  county  of  Broome  on  the  12th  day  of  January, 
1904,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Broome  Trial  Term,  and  also  from  an  order 
•entered  in  said  clerk's  office  on  the  8th  day  of  January,  1904,  deny- 
ing the  plaintiffs  motion  for  a  new  trial  made  upon  the  minutes. 

ThoTnaa  J.  Keenan^  for  the  appellant. 
Frank  Stewart^  for  the  respondent. 

■Chestek,  J. : 

The  action  is  for  damages  for  personal  injuries  received  by  the 
plaintiff  as  she  was  crossing  a  sidewalk  on  Main  street  in  the  city 
of  Binghamton,  by  being  run  over  by  an  unknown  bicyclist  who 
was  riding  his  wheel  on  the  sidewalk  on  that  street.  The  plaintiff 
at  the  time  of  the  injury  was  a  little  girl  two  and  one-half  years  of 
age.  The  contentions  in  her  behalf  are  that  the  riding  of  bicycles 
upon  the  sidewalk  at  the  place  in  question  constituted  a  nuisance ; 
that  the  defendant  was  clothed  by  statute  with  power,  and  that  it 
was  its  duty,  to  abate  the  same  and  to  regulate  the  use  of  the  streets ; 
that  the  defendant  had  permitted  the  riding  of  bicycles  upon  the 
sidewalk  there  and  that  it  had  failed  after  notice  to  protiibit  such 
riding. 

The  common  council  of  the  defendant  had  the  power  by  ordinance 
to  abate  nuisances  and  to  regulate  the  use  of  the  streets.  .(Revised 
Charter  [Laws  of  1888,  chap.  214],  tit.  3,  §  5.)  In  1889  an  ordi- 
A  pp.  Div.— Vol.  CI.        23 
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nance  was  passed  making  it  unlawful  for  anj  person  to  drive  or 
propel,  or  cause  to  be  driven  or  propelled,  any  wagon,  sleigh  or 
otlier  vehicle  (except  baby  carriages)  upon  or  along  any  sidewalk, 
except  for  the  purpose  of  crossing  the  same.  It  may  be  conceded 
that  under  the  definition  of  the  term  ^^  carriage  "  contained  in  sec^ 
tion  162  of  the  Highway  Law  (Laws  of  1890,  chap.  568,  as  amd.  by 
Laws  of  1901,  chap.  531)  the  ordinance  referred  to  was  broad 
enough  to  prohibit  the  use  of  bicycles  upon  sidewalks.  That  ordi- 
nance continued  in  force  until  September  21,  1891,  when  it  was 
amended  by  adding  thereto  :  ^^  But  nothing  herein  contained  shall 
be  construed  to  include  the  conveyance  of  children  on  sidewalks  in 
small  carriages,  wagons  or  sleds  commonly  used  for  such  purposes^ 
or  the  riding  of  bicycles  on  any  street  in  said  city  not  within  the 
following  described  district,  to  wit : "  Then  followed  a  description 
of  a  district  which  did  not  include  the  portion  of  Main  street  where 
the  plaintiff  was  injured. 

Following  the  passage  of  this  amendment  the  sidewalks  of  Main 
street  at  the  place  in  question  were  largely  used  by  bicyclists  on 
their  way  to  and  from  Lestershire,  a  manufacturing  village  adjoin- 
ing the  city  of  Binghamton. 

In  November,  1900,  a  resolution  was  introduced  in  the  common 
council  to  amend  the  ordinance  so  as  to  prohibit  the  riding  of  bicy- 
cles upon  the  sidewalks  on  either  side  of  Main  street  at  the  place  in 
question  but  that  amendment  failed  of  passage  by  a  narrow  margin* 
Plaintiff's  injuries  were  received  July  1,  1902. 

On  the  trial  the  court  granted  a  nonsuit  at  the  close  of  plaintiff's 
proof  and  the  plaintiff  excepted.  From  the  judgment  dismissing 
the  complaint  this  appeal  is  taken. 

I  fail  to  find  in  the  ordinance  any  affirmative  pennit  of  the  city 
to  ride  bicycles  on  the  sidewalks  at  the  place  where  the  plaintiff 
was  injured.  The  language  of  the  proviso  contained  in  the  ordi- 
nance of  prohibition  is  that  nothing  therein  contained  shall  be  con- 
strued to  include  the  conveyance  of  children  on  sidewalks  in  small 
carriages,  etc.,  or  "  the  riding  of  bicycles  on  any  street "  not  in  the 
described  district.  A  distinction  seems  to  have  been  made  between 
baby  carriages  and  bicycles,  for  the  former  were  not  prohibited  on 
the  sidewalks  nor  the  latter  on  the  streets.  It  is  true  that  the  side* 
walks  are  within  the  street  lines,  but  if  there  is  any  permission  at  all 
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it  is  only  an  implied  one  to  ride  bicycles  on  the  streetj  which  includes 
the  carriageway,  where  they  are  usually  ridden,  as  well  as  on  the 
sidewalks.  While  no  permit  was  essential  for  the  riding  of  wheels 
on  the  carriageway,  yet  the  ordinance  contains  no  language  that 
can  fairly  be  construed  as  an  affirmative  permission  on  the  part  of 
the  defendant  to  u^e  the  sidewalks  in  the  district  described  for 
bicycle  riding.  The  ordinance  does  not  prohibit  such  use  at  the 
place  in  question,  neither  does  it  permit  it.  There  was,  therefore, 
no  active  wrong  on  the  part  of  the  defendant.  It  simply  did  not 
act  at  all.  So  the  question  is  presented  whether  the  defendant  is 
liable  to  the  plaintiff  for  not  prohibiting  such  riding  by  ordinance. 

The  power  to  restrain  the  acts  of  individuals  by  penal  enactments 
is  a  governmental  function  which  may  be  exercised  by  the  State  or 
by  municipalities  undei^  a  lawful  delegation  of  power  by  the  State. 
But  where  the  power  has  been  delegated,  can  the  municipality  be 
held  liable  simply  for  its  failure  to  exercise  such  governmental 
function  ?  That,  I  think,  is  the  question  presented  for  determina- 
tion in  this  case. 

In  considering  this  question  it  is  to  be  said  that  the  numerous 
cases  holding  municipalities  liable  for  the  failure  to  exercise  a  7mn- 
isterial  power  or  duty  to  abate  a  nuisance  consisting  of  a  visible 
defect  or  obstruction  in  a  street  or  in  some  public  work,  are  fairly 
distinguishable  from  this  case  and  cannot  be  regarded  as  authorities 
supporting  the  contention  of  the  plaintiff.  Some  of  these  cases, 
however,  recognize  the  distinction  suggested  and  furnish  a  negative 
answer  to  the  question  we  are  considering. 

For  instance,  in  Cain  v.  City  of  Syracuse  (95  N.  T.  83),  cited  by 
the  appellant,  Finch,  J.,  in  referring  to  the  i>ower  conferred  by 
charter  upon  the  common  council  to  demolish  buildings  which  by 
reason  of  fire  or  any  other  cause  may  become  dangerous  to  human 
life,  or  may  tend  to  extend  a  conflagration,  says  (at  p.  88) :  "  This 
power  is  without  doubt  one  of  local  legislation  to  be  exercised  by 
the  establishment  of  general  rules  and  regulations  under  which  the 
desired  purposes  could  be  accomplished.  Such  a  power  is  in  its 
essential  elements  necessarily  discretionary ;  when  it  shall  be  exer- 
cised, in  what  manner  exerted,  by  what  sanctions  enforced,  must 
inevitably  rest  in  the  sound  judgment  of  the  legislative  board.  It 
can  no  more  found  a  civil  action  that  the  common  council  has  not 
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legislated,  than,  that  having  done  so,  its  ordinance  proved  ineffective 
to  prevent  or  redress  some  private  injury." 

Also  in  Griffin  v.  Mayor y  etc.,  of  New  York  (9  N.  Y.  456),  which 
was  an  action  to  recover  damages  for  a  personal  injury  sustained  by 
the  plaintiff  because  his  wagon  was  overturned  by  a  pile  of  rubbish 
left  in  the  street  by  individuals,  Denio,  J.,  in  discussing  the  author- 
ity of  a  municipality  to  make  ordinances  for  the  government  of  the 
city,  says  (at  p.  469):  "The  functions  of  a  common  council,  as 
applied  to  this  subject,  are  those  of  a  local  legislature,  within  cer- 
tain limits,  and  are  not  of  a  character  to  render  the  city  responsible 
for  the  manner  in  which  the  authority  is  exercised,  or  in  which  the 
ordinances  are  executed,  any  more  than  the  State  would  be  liable  for 
the  want  of  adequate  administrative  laws,  or  for  any  imperfections 
in  the  manner  of  carrying  them  out.  The  wrong  complained  of  in 
this  case  arose,  either  from  the  want  of  suitable  municipal  regula- 
tions, or  from  some  negligence  in  tiie  city  officers  in  ascei*taining  the 
existence  of  the  obstruction,  or  seasonably  applying  the  proper 
remedy.  A  doctrine  which  should  hold  the  city  pecuniarily  liable 
in  such  a  case,  would  oblige  its  treasury  to  make  good  to  every  citi- 
zen any  loss  which  he  might  sustain  for  the  want  of  adequate  laws 
upon  every  subject  of  municipal  jurisdiction,  and  on  account  of 
every  failure  in  the  perfect  and  infallible  execution  of  those  laws. 
There  is  no  authority  for  such  a  doctrine,  and  we  are  satisfied  that 
it  does  not  exist." 

The  rule  is  stated  in  Cooley  on  Torts  (2d  ed.  p.  739)  as  follows : 
"For  taking  or  neglecting  to  take  strictly  governmental  action, 
municipal  corporations  are  under  no  responsibility  whatever,  except 
the  political  responsibility  to  their  corporators  and  to  the  State. 
The  reason  is  that  it  is  inconsistent  with  the  nature  of  their  powers 
that  they  should  be  compelled  to  respond  to  individuals  in  dam- 
ages for  the  manner  of  tlieir  exercise.  They  are  conferred  for  pub- 
lic purposes,  to  be  exercised  within  prescribed  limits,  at  discretion, 
for  the  public  good ;  and  there  can  be  no  appeal  from  the  judgment 
of  the  proper  municipal  authorities  to  the  judgment  of  courts  and 
juries." 

The  same  principle  is  stated  in  other  language  in  Shearman  and 
Redfield  on  the  Law  of  Negligence  (5th  ed.  §  262)  and  in  Dillon 
on  Municipal  Corporations  (4th  ed.  §  949). 
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So,  also,  in  20  American  and  English  Encyclopsedia  of  Law  (2d 
ed.  p.  1198)  it  is  said  :  "  The  general  rule  is  that  a  municipal  corpo- 
ration is  not  liable  in  damages  for  a  failure  to  enact  ordinances  with 
reference  to  subjects  within  its  jurisdiction,  or  a  failure  to  enforce 
ordinances  after  their  enactment." 

In  Howard  v.  City  of  BrooTdyn  (30  App.  Div.  217)  the  authori- 
ties on  the  subject  are  reviewed  quite  at  length  and  the  conclusion 
reached  that  a  municipal  corporation  which  has  merely  failed  to 
pass  an  ordinance  prohibiting  the  riding  of  bicycles  on  its  sidewalks, 
and  not  having  in  any  way  authorized  it,  is  not  liable  to  a  person  for 
injuries  received  on  a  sidewalk  by  being  run  into  by  a  bicyclist 
riding  thereon. 

If  I  am  correct  in  my  construction  of  the  ordinance  in  question, 
that  it  does  not  permit  the  riding  of  bicycles  on  the  sidewalk  at  the 
place  where  the  plaintiff  received  her  injuries,  the  authorities  cited 
are  suflScient  to  relieve  the  defendant  from  liability  for  such  injuries. 

The  case  is  not  within  the  principle  of  Speir  v.  City  of  Brooklyn 
(139  N.  T.  6)  and  the  recent  case  of  Landmi,  v.  City  of  New  York 
(180  id.  48),  in  each  of  which  the  defendant  was  held  liable  for  the 
damages  resulting  from  setting  off  fireworks  in  the  public  streets, 
for  the  reason  that  in  each  of  those  cases  it  was  held  that  there  was 
an  express  permit  by  the  defendant,  or  its  officers,  to  do  the  acts 
complained  of.  These  cases  each  proceeded  on  the  theory  that  the 
defendant  was  guilty  of  an  active  wrong  which  resulted  in  injury 
to  the  plaintiff,  but  in  the  case  at  bar  there  was  no  active  wrong  on 
the  part  of  the  defendant. 

It  at  most  tolerated,  but  did  not  permit,  the  act  complained  of, 
such  toleration  being  evidenced  simply  by  the  failure  to  enact  an 
ordinance  to  prohibit  such  act  after  notice,  and,  therefore,  the  com- 
plaint was  properly  dismissed. 

The  judgment  should  be  aiBrmed,  with  costs. 

Smith,  J.,  concurred  in  result. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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EvARi8TE  Lb  Bokup  and  Clara  Le  Bobuf,  Appellants,  v.  Mabinda 
Gary,  Individaally  and  as  Administratrix,  etc.,  of  Shepard  S. 
Gary,  Deceased,  and  Others,  Defendants,  Impleaded  with  George 
G.  GiLLBTT,  Respondent. 

A  judgment  creditor,  whoee  judgment  i$  a  lien  on  the  ehare  of  the  pUUntif  in 
an  action  for  partition,  and  expiree  pending  the  euit,  is  entitled  to  payment 
from  the  proceeds  of  sale  where  the  complaint  recognius  the  existence  of  the  lien  —  a 
refusal,  pending  the  partition  suit,  by  the  Surrogates  Court  to  authorize  the  issu- 
ing of  an  execution  and  the  expiration  of  the  lien  must  he  set  up,  ifa^  all,  by  sup- 
plemental complaint — the  complaint  speaks  as  of  the  date  of  the  commencement 
of  the  suit. 

One  Crapser  was  the  owner  of  a  judgment  recovered  August  16, 1898,  which  was 
a  lien  upon  an  undivided  one-sixth  interest  in  certain  real  estate  conveyed  by 
the  Judgment  debtor  to  one  Le  Boeuf.  The  judgment  debtor  died  and  letters 
of  administration  were  issued  upon  his  estate  March  16,  1900,  and  by  virtue  of 
section  1380  of  the  Code  of  Civil  Procedure,  the  statutory  lien  of  the  judg- 
ment terminated  September  15,  1903. 

June  6,  1908,  Le  Boeuf  brought  an  action  for  a  partition  and  sale  of  the 
premises,  alleging  that  he  was  the  owner  of  an  undivided  one-sixth  of  the 
premises  in  question  subject  to  the  iien  of  the  judgment,  and  asking  that  the 
proceeds  of  the  sale  be  divided  between  the  parties  according  to  their  respec- 
tive interests.  June  12,  1908,  Le  Boeuf  served  a  supplemental  and  amended 
complaint  containing  substantially  the  same  allegations  and  prayer  for  relief, 
and  on  August  1,  1903.  he  served  another  amended  complaint  containing  sub- 
stantially the  same  allegations  and  prayer  for  relief. 

In  the  meantime  Crapser  transferred  the  judgment  to  one  Gillett,  and  on  July 
14,  1903,  Gillett  filed  a  petition  with  the  surrogate  for  leave  to  issue  an  execu- 
tion upon  said  judgment.  The  application  was  continued  until  August  10, 
1903,  when  the  surrogate  denied  it  on  the  ground  that  the  lien  of  the  judgment 
would  expire  before  a  sale  could  be  had  upon  execution.  August  15,  1908, 
Gillett  obtained  an  order  making  him  a  party  defendant  in  the  action  and 
served  an  answer  alleging  his  ownership  of  the  judgment. 

August  19,  1908,  Le  Boeuf  served  an  amended  complaint  alleging  the  transfer 
of  the  judgment  to  Gillett  and  the  denial  of  Gillett's  application  to  the  Surro- 
gate's Court,  and  claiming  that  his  interest  in  the  premises  was  free  from  the 
lien  of  the  judgment.  Gillett  then  served  an  amended  answer  insisting  that  his 
judgment  should  be  paid  in  the  partition  action. 

Held,  that  the  plaintiff  having  by  all  the  complaints  served  by  him,  with  the 
exception  of  the  iast,  recognized  the  owner  of  the  judgment  as  one  of  the  par- 
ties for  whose  benefit  the  action  was  brougfit,  and  having  continued  such 
recognition  until  it  was  too  late  for  the  owner  of  the  judgment  to  resort  to  any 
other  remedy  to  secure  payment  of  his  judgment,  the  plaintiff  was  estopped 
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and  precluded  from  raising  any  objection  to  the  right  of  the  owner  of  the 
judgment  to  receive  payment  out  of  the  proceeds  of  the  partition  sale; 

That  the  proceedings  in  the  Surrogate's  Court  and  the  expiration  of  the  lien  of 
the  judgment  being  facts  which  arose  after  the  action  was  brought,  the  plain- 
tiff could  only  take  advantage  thereof  by  a  supplemental  complaint  served  by 
permission  of  the  court,  which  he  did  not  obtain; 

That  consequently  the  last  complaint  served  by  the  plaintiff  spoke  as  of  the  time 
of  the  commencement  of  the  action  and  that  the  rights  of  the  parties  should  be 
determined  as  of  that  time. 

Appeal  by  the  plaintiffs,  Evariste  Le  Boeuf  and  another,  frona 
portions  of  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant  George  G.  Giilett,  entered  in  the  office  of  the  clerk  of 
the  county  of  St.  Lawrence  on  the  14th  day  of  April,  1904,  upon  the 
decision  of  the  court,  rendered  after  a  trial  before  the  court  without 
a  jury  at  the  St.  Lawrence  Trial  Term,  directing  a  partition  and 
sale  of  real  estate. 

«/".  P.  KeUaSj  for  the  appellant*. 

Clarence  S.  Ferris^  for  the  respondent. 

Judgment  unanimously  affirmed,  with  costs,  on  opinion  written 
at  Trial  Term. 

The  following  is  the  opinion  of  Hon.  John  M.  Kellogg,  deliv- 
ered at  the  St.  Lawrence  Trial  Term : 

Kellogg,  J. : 

The  defendant  Giilett,  the  owner  of  a  judgment  recovered 
August  16,  1893,  against  the  grantor  of  Everiste  Le  Boeuf,  one  of 
the  plaintiffs  herein,  asks  that  provision  be  made  in  the  judgment 
of  partition  herein  for  the  payment  of  said  judgment,  to  which  the 
plaintiffs  object  on  the  ground  that  the  said  Evariste  Le  Boeuf  is  a 
subsequent  purchaser  of  the  premises  from  the  judgment  debtor, 
and  that  said  judgment  ceased  to  be  a  lien  August  15,  1903. 
Administration  was  had  upon  the  estate  of  the  judgment  debtor 
March  16,  1900,  and  by  virtue  of  section  1380  of  the  Code  of  Civil 
Procedure  the  statutory  lien  of  the  said  judgment,  which  otherwise 
would  have  expired  August  15, 1903,*  was  continued  for  three  years 
and  six  months  from  the  date  of  such  administration,  and  terminated 
September  15,  1903.     In  partition  it  is  optional  with  the  plaintiff, 

*See  Code  Qv.  Proc.  §  1251.— [Rkp. 
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under  section  1540  of  the  Code  of  Civil  Procednre,  whether  he  will 
make  a  party  having  a  lien  upon  an  undivided  share  or  interest  in 
the  property  a  defendant  or  not.  The  plaintiffs  made  the  then  owner 
of  this  judgment  a  party,  serving  upon  him  a  verified  complaint 
June  6, 1903,  alleging  the  said  judgment ;  that  the  plaintiffs  are  the 
owners  of  an  undivided  one-sixth  of  said  premises,  subject  to  the  lien 
of  said  judgment,  and  that  the  premises  consist  of  a  farm  which  can- 
not be  divided,  but  must  be  sold,  and  ask  judgment  for  the  sale  of 
the  farm  and  that  the  proceeds  be  divided  between  the  respective 
parties  according  to  their  shares,  rights  and  interests.  At  the  time 
the  summons  and  complaint  was  served  the  owner  of  the  said  judg- 
ment had  101  days  remaining,  which  gave  ample  time  to  collect  the 
judgment  by  execution  before  the  lien  expired.  On  June  12,  1903, 
a  supplemental  and  amended  complaint  was  served  by  the  plaintiffs 
containing  substantially  the  same  allegations  and  prayer  for  relief, 
and  on  August  first  another  amended  complaint  was  served  contain- 
ing substantially  the  same  allegations  and  prayer  for  relief.  When 
tliis  latter  complaint  was  served  there  were  but  45  days  remain- 
ing, not  giving  time  to  obtain  leave  to  issue  execution  and  effect  a 
sale  under  the  judgment  before  the  statutory  time  expired,  and  an 
execution  ought  not  to  issue  against  an  estate  for  the  sale  of  real 
estate  unless  there  is  sufficient  time  remaining  before  the  statutory 
lien  expires  in  which  to  make  the  sale.  {Darling  v.  Litilejohnj  35 
N.  Y.  St.  Repr.  516.) 

So  we  must  conclude  that  at  that  late  day,  when  the  owner  of  the 
judgment  had  no  legal  remedy  by  which  he  could  collect  out  of  this 
real  estate  before  the  expiration  of  the  lien,  the  plaintiffs  were  still 
recognizing  that  the  owner  of  the  judgment  was  entitled  to  be  paid 
out  of  tlie  proceeds  of  the  sale.  The  defendant  Crapser,  the  owner 
of  the  judgment  at  the  time  the  action  was  brought,  having  trans- 
ferred it  to  the  defendant  Gillett,  the  latter  obtained  from  this 
court  an  order  dated  August  15,  1903,  bringing  him  into  the  action 
as  a  defendant,  and  upon  that  date  he  serves  an  answer  alleging 
that  the  judgment  has  been  transferred  by  the  defendant  Crapser 
to  him,  and  that  he  is  the  owner  thereof,  and  asks  that  the  same  be 
paid  to  him.  Thereupon  the  plaintiffs  served  an  amended  complaint, 
verified  the  19th  day  of  August,  1903,  alleging  said  judgment  and 
its  transfer  to  the  defendant  Gillett,  and  that  after  the  commence- 
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ment  of  this  action,  and  on  tlie  tenth  day  of  August,  the  said  Gil- 
lett  applied  to  the  surrogate  of  Franklin  county  for  leave  to  issue 
an  execution,  which  leave  was  denied  upon  the  ground  that  the  lien 
of  said  judgment  would  expire  on  the  sixteenth  day  of  August,  and 
that  by  virtue  of  said  adjudication  by  said  surrogate  the  plaintiff 
Evariste  Le  Boeuf,  being  a  purchaser  in  good  faith,  the  interest  of 
the  plaintiffs  in  said  premises  is  free  and  clear  from  the  lien  of  said 
judgment,  to  which  the  defendant  Gillett  served  an  amended 
answer  insisting  that  said  judgment  should  be  paid  in  this  action. 
It  is  significant  that  before  this  action  was  commenced  the  defend- 
ant Crapser  had  served  on  plaintiffs  and  others  interested  a  notice 
of  motion  asking  leave  to  issue  execution  upon  this  judgment, 
returnable  before  this  court  on  the  sixth  day  of  June,  but  said 
motion  for  some  reason  was  continued  until  the  sixth  day  of  July, 
when  leave  was  granted.  On  the  14th  day  of  July,  1903,  Gillett 
filed  a  petition  with  the  Franklin  county  surrogate  for  leave  to 
issue  an  execution  upon  said  judgment,  which  matter  for  some  rea- 
son continued  along  until  the  10th  day  of  August,  1903,  when  the 
surrogate  denied  said  application  lipon  the  ground  that  the  lien  of 
said  judgment  would  expire  before  a  sale  could  be  had  upon  execu- 
tion. The  fact  that  this  action  was  pending  and  the  proceedings 
therein  and  the  effect  thereof  do  not  seem  to  have  been  before  or 
considered  by  the  surrogate,  so  that  decree  only  adjudges  that  upon 
the  facts  appearing  before  him  an  execution  ought  not  to  issue 
because  a  sale  under  it  could  not  take  place  until  after  the  statutory 
lien  had  expired.  But  the  question  here  is  whether,  by  reason  of 
the  particular  circumstances  existing  in  this  action,  the  plaintiffs 
are  precluded  from  denying  that  the  defendant  Gillett  is  entitled 
to  have  his  judgment  paid  out  of  the  proceeds  of  the  sale  in  this 
action.  With  confidence  the  defendant  cites  Camoell  v.  Kemp  (41 
Hun,  434),  which  holds  that  a  defendant  in  a  partition  case  who 
holds  a  judgment  against  the  ancestor  of  the  tenants  in  common  is 
entitled  to  have  it  paid  out  of  the  proceeds,  even  though  the  statu- 
tory lien  expires  during  the  pendency  of  the  action,  saying  that  the 
liens  existed  at  the  time  the  suit  was  commenced,  and  the  interests 
must  be  determined  with  reference  to  the  rights  of  the  parties  as 
they  existed  at  the  commencement  of  the  action.  With  equal  con- 
fidence the  plaintiffs  refer  to  Nutt  v.  Cuming  (155  N.  Y.  309), 
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where  in  an  action  of  foreclosure  the  owner  of  a  subsequent  judg- 
ment was  made  a  defendant,  and  a  decree  of  foreclosuro  and  sale  in 
the  usual  form  was  made  before  the  statutory  lien  expired,  but  the 
sale  did  not  take  place  till  five  years  later  and  after  the  statutory 
lien  had  expired,  and  upon  an  application  for  the  surplus  moneys  it 
was  held  that  the  lien  having  expired  the  judgment  creditor  had  no 
claim  upon  the  surplus  moneys.  The  opinion  seems  to  proceed 
upon  the  effect  of  rule  64  of  the  General  Rules  of  Practice,  which 
provides  that  any  person  having  a  lien  on  mortgaged  premises  at 
the  time  of  the  sale  may  apply  for  the  surplus  moneys,  and  also 
upon  the  theory  that  the  owner  of  the  mortgage  was  simply  pro- 
ceeding against  the  property  for  the  payment  of  his  debt  and  that 
the  surplus  arose  as  an  incident  to  that  proceeding,  and  was  not 
such  a  bringing  of  the  fund  into  a  court  of  equity  that  the  owner 
of  the  judgment  could  assert  his  rights  as  of  the  time  of  the  com- 
mencement of  the  action,  but  must  rely  upon  the  situation  as  he  finds 
it  when  he  seeks  his  remedy.  While  a  majority  of  the  court  do  not 
refer  to  Caswell  v.  Kemp  {8upra\  the  opinion  draws  a  clear  distinction 
between  that  case  and  the  one  then  under  consideration.  The  dissent- 
ing opinion  I'ef  ers  to  it  with  confidence.  There  is  a  broad  distinction 
with  reference  to  such  a  judgment  between  an  action  of  partition 
and  an  action  of  foreclosure,  especially  where  the  action  of  partition 
is  brought  by  the  owner  of  the  share  in  the  property  against  which 
the  judgment  is  a  lien.  In  such  a  case  he  brings  all  the  parties 
interested  in  the  property  and  the  property  itself  into  a  court  of 
equity  to  be  distributed  according  to  the  legal  and  equitable  rights 
and  interests  of  the  parties.  And  where  the  judgment  is  a  lien  upon 
only  his  share,  it  being  entirely  optional  with  him  whether  to  bring 
in  the  judgment  creditor  or  not,  it  must  be  that  when  he  brings  him 
in  it  is  for  a  purpose,  and  when- he  recognizes  the  rights  of  the  judg- 
ment creditor  and  states  his  interest  in  the  premises,  and  asks  that 
the  property  be  divided  according  to  the  respective  interests,  he 
must,  so  far  as  he  is  concerned,  be  bound  by  his  act.  We  can  well 
see  why  a  plaintiff  in  foreclosure  who  has  no  interest  in  the  judg- 
ment or  in  the  property  or  fund  from  which  it  must  be  paid,  but  is 
only  proceeding  to  get  his  own,  cannot  determine  for  the  other  par- 
ties who  have  no  connection  with  him  whether  an  outside  judgment 
shall  be  paid  from  the  prot^eeds  or  not ;  but  when  in  partition  the 
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plaintiff,  against  whose  share  alone  the  judgment  is  a  lien,  at  a  time 
when  proceedings  are  pending  for  leave  to  issue  execntion,  the  object 
of  which  is  to  sell  his  property,  brings  an  action  making  the  judg- 
ment creditor  a  party,  seeking  to  have  him  paid  out  of  the  proceeds 
of  the  sale  of  his  share  only,  it  seems  that  he  takes  a  position  that  he 
cannot  recede  from.  It  would  be  unjust  and  inequitable  in  this  case 
to  continue  the  judgment  creditor  in  the  action  with  a  promise  of 
payment  as  a  result  of  the  suit  until  the  time  arrives  when  he  can- 
not enforce  his  debt  in  any  other  way,  and  then  amend  tlie  com- 
plaint and  leave  him  without  remedy.  It  is  true  that  when  an 
amended  pleading  is  properly  served  it  supersedes  and  takes  the 
place  of  the  other  pleading  and  becomes  the  pleading  in  the  action. 
Nevertheless  the  party  by  his  former  pleading  may  estop  himself 
from  changing  his  position  or  course,  especially  where  his  former 
pleading  has  caused  the  adverse  party  to  sleep  away  his  rights  in 
reliance  upon  it.  If  the  original  complaint  or  either  of  the  amended 
complaints  down  to  August  first  stands,  the  plaintiffs  would  be  estopped 
from  disputing  or  denying  the  right  of  this  defendant  to  have  the 
judgment  paid  from  the  proceeds  of  the  property.  It  is  contended, 
however,  by  the  plaintiffs  that  in  Caswell  v.  Kemp  {mpra)  the  judg- 
ment  was  paid  out  of  the  shares  of  the  heirs  of  the  judgment  debtor 
himself,  they  being  before  the  court  and  the  court  having  in  hand, 
the  funds  which  as  between  them  and  the  creditor  belonged  to  the 
latter  irrespective  of  the  lien  of  the  judgment,  and  that  such  pay- 
ment was  made  in  order  to  prevent  circuity  of  action,  but  that  here 
the  question  is  between  a  purchaser  in  good  faith  of  the  premises 
and  the  owner  of  the  judgment.  We  do  not  think,  however,  that 
under  the  particular  circumstances  of  this  case  the  distinction,  if  it 
exists,  can  benefit  the  plaintiffs.  Without,  therefore,  considering 
that  CasweU  v.  Kemp  applies  to  and  controls  in  every  action  of  parti- 
tion, I  find  that  in  this  case  the  plaintiffs,  by  the  original  and  other 
comphiints  down  to  the  time  they  served  the  last  amended  complaint, 
had  so  far  brought  this  action  for  the  benefit  of  the  owner  of  the 
judgment  and  recognized  him  as  a  party  to  be  benefited  by  the  sale, 
and  by  continuing  such  recognition  until  it  was  too  late  with  the 
utmost  expedition  to  resort  to  any  other  remedy,  that  they  are  now 
estopped  and  concluded  from  raising  any  objection  to  the  payment 
of  the  judgment  in  this  action.    Gillett  having  succeeded  to  the 
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riglits  of  the  defendant  Crapeer,  it  was  unnecessarj  for  him  to  be 
made  a  party  defendant,  as  he  sncceeded  to  and  occupied  the  posi- 
tion of  Crapser,  and  the  only  advantage  he  could  gain  by  being  & 
defendant  was  to  have  the  money  paid  to  him  instead  of  to  Crapser. 
If  Gillett  had  not  been  made  a  party,  the  plaintiffs'  power  to 
amend  their  complaint  was  gone,  and  they  could  only  amend  so  far 
as  the  parties  interested  in  this  judgment  are  concerned  by  an  applica- 
tion to  the  court,  and  it  is  fair  to  assume  that  no  court,  as  a  matter 
of  diBcretion,  would  allow  them  to  change  their  position  in  respect 
to  this  judgment  after  they  had  caused  the  judgment  creditor  to 
sleep  away  his  other  remedies. 

But  the  plaintiffs  seek  to  justify  their  position  by  the  decision  of 
the  surrogate  denying  leave  to  issue  the  execution.  In  other  words, 
after  action  brought,  and  after  they  admitted  the  rights  of  the  judg- 
ment creditor,  they  claim  that  two  facts,  (1)  the  surrogate's  decree 
and  (2)  the  expiration  of  the  ten  years,  deprives  the  judgment  of 
force.  The  proper  way  for  a  plaintiff  or  defendant  to  take  advan- 
tage of  facts  constituting  a  new  ground  of  action  or  defense  arising 
after  action  brouglit,  is  by  an  application  to  the  court  for  leave  to 
serve  a  supplemental  complaint  or  answer.  No  such  leave  was 
granted  in  tliis  case,  and  it  is  assumed  upon  the  facts  appearing  that 
none  would  have  been  granted.  The  plaintiffs,  therefore,  could  not 
change  their  position  on  account  of  those  subsequent  events,  and 
change  the  action  from  one  brought  for  their  own  and  the  judgment 
creditor's  benefit  to  one  hostile  to  the  latter  by  a  so-called  amended 
complaint.  The  other  complaints,  therefore,  so  far  as  they  relate  to 
the  rights  of  this  judgment  creditor,  are  not  necessarily  superseded 
or  changed  by  the  last  complaint  served.  Such  change  could  only 
properly  be  made  by  a  supplemental  complaint  served  by  permission 
of  the  court.  Otherwise,  even  an  amended  pleading  only  speaks  as 
.  of  the  time  of  the  commencement  of  the  action  and  the  rights  of 
the  parties  are  determined  as  of  that  time.  (Code  Civ.  Proc.  §  544 ; 
Merz  V.  InUrior  (7.  c6  /.  Co.,  20  Misc.  Rep.  378.) 

The  usual  findings  and  interlocutory  judgment  may  be  prepared 
and  served,  and  if  not  agreed  upon  may  be  settled  upon  five  days' 
notice,  and  will  direct  the  payment  of  the  judgment  to  Gillett 
from  the  plaintiffs'  one-sixth  interest  in  said  premises,  together  with 
costs  to  said  defendant. 
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Charles  D.  Ingkbsoll  and  George  Holmes,  as  Executors  of  and 
Trustees  under  the  Last  Will  and  Testament  of  Delia  A. 
Blanchard,  Deceased,  Respondents,  v.  Robert  Weld,  Appellant, 
Impleaded  with  James  W.  Cunningham  and  George  Tracy 
Rogers,  Respondents. 

I\irty  to  an  action — he  is  entitled  to  participate  in  an  accounting  between  the  plain* 
tiff  and  hie  codtfendante. 

It  ifl  not  necessary  for  a  defendant  in  an  action  to  make  a  motion  for  leave  to 
intervene  in  an  accounting  between  the  plaintiff  and  the  other  defendants,  as 
he  is  entitled,  by  virtue  of  his  relation  as  a  party,  to  notice  of  all  proceedings 
taken  in  the  action,  and  to  appear  and  participate  in  any  of  such  proceedings 
by  which  his  interests  may  be  affected. 

Appeal  by  the  defendant,  Robert  Weld,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  1st  day 
of  September,  1904,  denying  the  said  defendant's  motion  for  leave 
to  intervene  in  an  accounting  between  the  plaintiffs  and  the  other 
defendants. 

Thomas  F,  By7*ne^.iov  the  appellant. 

Albert  Stickney,  Jr.^  for  tlie  plaintiffs,  respondents. 

Duncan  Edwards^  for  the  defendants,  respondents. 

Per  Curiam  : 

This  motion  was  unnecessary.  The  moving  party  is  a  party  to 
the  action,  and  as  such  is  entitled  to  notice  of  all  proceedings  in  the 


Digitized  by  VjOOQIC 


366  PEOPLE  V.  CERAMI. 

First  Dkpabtment,  Febbuart,  1905.  [Vol.  101. 

action  before  the  referee  or  before  the  court,  and  to  appear  and  pro- 
tect any  interest  he  may  have,  aflEected  by  the  proceedings  before  the 
referee  or  before  the  court. 

The    order    should    be    affirmed,  with    ten    dollars  costs  and 
disbursements. 

Present —  Van*  Brunt,  P.  J.,  Patterson,  O'Brien,  Hatoh  and 
Laugh  LIN,  J  J. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  op  New  York,  Kespondent,  v,  Giuseppe 
Cerami,  Appellant. 

Abduction  in  marrying  a  female  unber  eighteen  ufiihout  her  parenfs  consent  — proof 
that  the  accused  had  at  Vie  time  a  wife  is  incompetent. 

Upon  the  trial  of  an  indictment  charging  the  defendant  with  the  crime  of  abduc- 
tion, as  specified  in  subdivision  1  of  section  282  of  the  Penal  Code,  in  that  he 
married  a  female  under  the  age  of  eighteen  years  without  the  consent  of  her 
mother,  who  was  her  only  living  parent,  and  who  had  the  legal  charge  of  her 
person,  testimony  that  the  defendant  had  a  wife  living  at  the  time  of  his  mar- 
riage with  the  abducted  female  is  incompetent,  as  that  fact  is  not  an  element 
of  the  crime  charged  in  the  indictment. 

Appeal  by  the  defendant,  Giuseppe  Cerami,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  citj 
and  county  of  New  York  in  favor  of  the  plaintiff,  entered  on  the 
23d  day  of  September,  1904,  convicting  the  defendant  of  the  crime 
of  abduction. 

Rosario  Maggio^  for  the  appellant. 

Edward  Sandford^  for  the  respondent. 

Patperson,  J. : 

The  defendant  was  convicted  in  the  Court  of  General  Sessions  of 
the  Peace  in  and  for  tlie  county  of  New  York  of  the  crime  of 
abduction,  under  that  provision  of  subdivision  1  of  section  282  of 
the*  Penal  Code  which  provides  that  a  person  is  guilty  of  the  crime, 
who,  without  the  consent  of  the  father,  mother,  guardian  or  other 
person  having  legal  charge  of  a  female  under  the  age  of  eighteen 
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years,  takes,  receives,  employs,  harbors  or  uses  her  for  the  purpose 
of  marriage.  It  was  charged  in  the  indictment  that  the  defendant 
on  the  26th  day  of  April,  1904,  at  the  borongh  of  Manhattan,  did 
feloniously  take,  receive,  harbor,  employ  and  use  and  cause  and 
procure  to  be  taken,  received,  harbored,  employed  and  used  one 
Antoinetta  Digiovanni,  who  was  then  and  there  a  female  under  the 
age  of  eighteen  years,  to  wit,  of  the  age  of  sixteen  years,  for  tlie 
purpose  of  marriage  without  the.  consent  of  one  Francesca  Digio- 
vanni, who  was  the  mother  of  the  said  Antoinetta,  and  the  only 
living  parent  of  the  said  Antoinetta,  and  who  had  the  legal  charge 
of  the  person  of  the  said  Antoinetta. 

Upon  the  trial  of  the  indictment  the  only  issue  was  one  of  fact, 
as  to  whether  the  marriage  had  taken  place  without  the  consent  of 
the  mother.  The  whole  record  discloses  that  that  'was  the  only 
matter  in  contest.  It  was  testified  to  by  the  mother  on  behalf  of  the 
prosecution  that  her  consent  never  was  applied  for,  and  the  testimony 
of  the  alleged  abducted  girl  was  of  circumstances  which  plainly  indi- 
cated that  the  mother's  consent  never  had  been  asked.  On  the  other 
hand,  the  defendant  claimed  and  swore  that  the  consent  had  been 
applied  for  and  was  granted.  There  was  no  issue  really  raised  as  to  the 
taking  of  the  girl  for  the  purpose  of  marriage.  The  marriage  was 
conceded.  It  was  made  by  contract  in  writing  and  was  followed  by 
cohabitation.  No  reasonable  argument  can  be  made  on  this  record 
respecting  the  sufficiency  of  the  proof  of  the  taking  of  the  girl  for 
the  purpose  of  marriage.  Upon  the  single  issue  involved  the  evi- 
dence was  in  such  a  situation  as  to  require  its  submission  to  the  jury. 

On  the  cross-examination  of  the  defendant  he  was  asked  if  he 
had  not  a  wife  living  at  the  time  of  his  marriage  with  the  alleged 
abducted  girl.  That  question  was  objected  to,  but  the  witness  was 
compelled  to  answer,  which  under  exception  he  did  in  the  nega- 
tive. He  was  then  asked  whether  two  persons  named  were  not 
present  in  1895  when  he,  the  witness,  was  married  in  Italy  to  one 
Serafina,  to  which  he  answered  that  he  never  was  married  in  1895, 
nor  was  he  ever  married  before.  Thereupon  the  court  took  an 
adjournment  until  the  next  day,  when  the  prosecution  was  allowed 
to  prove  by  two  witnesses  that  they  were  present  at  a  ceremonial 
marriage  had  in  Italy  between  the  defendant  and  the  woman  Sera- 
fina.    That  evidence  was  objected  to  and  it  was  insisted  that  it  was. 
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incompetent ;  that  the  defendant  was  not  on  trial  for  bigamy  or  per- 
jury, and  that  it  was  evidence  to  prove  the  perpetration  of  another 
and  different  crime  from  that  charged  in  the  indictment,  and  that 
such  evidence  was  clearly  inadmissible.  The  defendant's  counsel 
protected  his  client  in  every  possible  way  by  objections  to  the  testi- 
mony and  by  exceptions  to  the  charge  of  the  learned  recorder,  all 
which  raised  the  question  of  the  admissibility  and  competency  and 
legal  effect  of  tliat  evidence.  The  situation  of  the  case  is  peculiar. 
The  defendant  is  charged  simply  with  the  statutory  crime  of  abdnc- 
tion  and  in  one  single  aspect  of  that  crime.  It  consisted  of  a  specific 
act  mentioned  in  subdivision  1  of  section  282  of  the  Penal  Code. 
A  careful  reading  of  the  whole  of  section  282  and  of  the  various 
declarations  of  what  constitutes  abduction  in  given  cases  indicates 
that  abduction  for  the  purpose  of  marriage  of  a  female  under  the 
age  of  eighteen  years  without  the  consent  of  the  parent  or  guard- 
ian relates  simply  to  the  offense  of  taking  the  female  for  the  pui^ 
pose  of  marriage  without  obtaining  that  consent.  There  are  other 
provisions  of  the  statute  which  cover  the  abduction  of  females 
under  the  age  of  eighteen  years.  The  only  offense  charged  in 
this  indictment  and  of  which  the  defendant  could  be  convicted,  is 
nbduction  for  purposes  of  marriage  without  the  parenfa  consent. 
Proof  of  the  crime  was  made  when  it  was  shown  that  the  mother 
had  not  consented  to  the  marriage.  All  matters  of  evidence 
extraneous  to  that  specific  offense  were  entirely  unrelated  to  the 
eharge  of  abduction  as  laid  in  the  indictment,  however  pertinent 
they  may  have  been  to  the  proof  of  another  crime.  Those  mat- 
ters have  nothing  to  do  with  motive  and  intent.  The  only  motive 
and  intent  to  be  inquired  into  here  was  in  connection  with  the 
defendant's  purpose  in  taking  the  girl.  Was  it  for  the  purpose 
of  marriage  ?  It  is  placing  the  argument  on  an  improper  basis  to 
claim  that  consent  of  the  mother  obtained  under  false  pretenses  or 
by  concealment  of  facts  would  be  the  same  as  her  giving  no  con- 
sent and  that  the  statute  must  be  construed  a^  requiring  a  valid  con- 
sent; that  is,  a  consent  by  which  a  contracting  party  would  be 
bound.  The  provision  of  the  statute  is  not  open  to  such  construc- 
tion. We  are  only  dealing  with  the  specific  crime  of  abduction  as 
charged  in  the  indictment  and  nothing  else.  The  law  has  provided 
for  the  punishment  of  the  crime  of  bigamy  and  severe  penalties 
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are  imposed  upon  the  perpetrators  of  such  crimes,  and  there  is  a 
fall  definition  of  other  phases  of  the  crime  of  abduction  of  females 
under  the  age  of  eighteen  years  and  this  very  subdivision  1  of  section 
282  of  the  Penal  Code  contains  one  for  which  the  defendant,  if  he  were 
previously  married,  might  have  been  indicted.  All  that  is  involved 
in  the  crime  of  abduction  in  the  aspect  in  which  it  is  now  presented 
is  whether  or  not  consent  was  obtained.  That  the  defendant  was 
a  bigamist  or  a  burglar  or  a  criminal  of  any  other  kind,  or  even  a 
person  of  unimpeachable  character,  can  make  no  diflference.  We 
cannot  escape  the  conclusion  that  the  influence  of  this  evidence  as  to 
the  marriage  in  Italy  upon  the  minds  of  the  jury  in  bringing  about 
a  conviction  was  irresistible.  Whatever  his  other  offense  may  have 
been,  and  however  vile  his  intentions  and  conduct,  the  defendant  is 
entitled  to  be  tried  only  for  the  offense  charged  in  the  indictment. 
The  judgment,  therefore,  must  be  reversed  and  a  new  trial 
ordered. 

Van    Bbunt,    P.    J.,   O'Brien,    Hatch    and    Laughlin,   J  J., 
concurred. 

Judgment  reversed  and  new  trial  ordered. 


John   A.   Campbell  and   Others,   Appellants,  v.   James  Emslie, 

Respondent. 

Evidence  —  competerusy  of  statements  made  by  a  person  who  represents  one  of  tite 
principals  in  a  transaction  as  against  stx^h  party  and  of  a  bill  for  chattels 
shipped  —  enlarge  of  the  court  in  respect  tJiereto. 

In  an  action  brought  by  the  plaintiffs  as  copartners,  composing  the  Arm  of 
Campbell  <&  Reid  Western  Sale  Stables  Company,  to  recover  the  price  of  two 
carloads  of  horses  alleged  to  have  been  delivered  by  that  firm  to  the  defend- 
ant, the  issue  litigated  was  whether  the  defendant  had  received  the  horses 
from  the  firm  mentioned  or  from  another  firm  known  as  the  Campbell  Horse 
Company,  of  which  the  plaintiffs  were  also  members.  The  defendant  testified 
that  the  horses  were  shipped  under  a  contract  which  he  had  with  the  Campbell 
Horse  Company  that  the  latter  should  charge  him  the  price  paid  therefor 
together  with  shipping  expenses. 

Upon  the  trial  evidence  was  given  which  would  warrant  a  finding  that  one  Van 
Ness,  who  kept  the  defendant's  books  and  attended  to  the  financial  part  of  the 
App.  Drv.— Vol.  CI.         24 
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defendant's  business,  was  in  reality  a  representative  employed  by  the  plaintifEs 
.  to  guard  certain  interests  they  had  in  the  defendant's  business.  Van  Nes8» 
who  was  called  by  the  plaintiffs  as  a  witness,  testified  that  he  had  a  conversa- 
tion with  the  defendant  concerning  the  invoices  of  the  two  carloads  of  horses 
for  which  the  action  was  brought,  and  that  the  defendant  in  such  (tonversation 
raised  the  question  as  to  the  identity  of  the  parties  who  had  sold  the  horses  to 
him.  The  witness  testified:  The  defendant  "asked  me  to  show  him  the 
invoices  of  the  last  horses  received  and  I  went  to  the  safe  and  took  the 
invoices  out  of  the  drawer.  He  said  to  me — he  handed  it  back  to  me  and 
said,  '  Why  that  is  Campbell  &  Reid  Western  Sales  Stables,'  and  I  asked  him 
why,  and  he  said,  '  Well,  I  just  wanted  to  know;'  and  that  is  all  there  was  to 
it.    I  put  them  back  in  the  safe  and  they  remained  there." 

The  defendant,  when  placed  upon  the  stand,  was  allowed,  over  the  plaintiffs' 
objection,  to  state  his  conversation  with  Van  Ness.  He  testified:  "  I  thought 
I  was  dealing  with  the  Campbell  Horse  Company  all  the  time,  as  the  railroad 
bills  said  that  the  horses  were  consigned  from  the  Campbell  Horse  Company.*' 
The  witness  was  then  asked:  "  Did  you  say  anything  about  the  railroad  bills?' 
And  he  responded:  "  Yes,  sir,  I  produced  two  or  three  of  them  and  they  were 
all  — '  C.  H.  Co.'  I  showed  him  that  railroad  bill  (showing  paper).  I  said  that 
is  '  C.  H.  Company.'  That  means  Campbell  Horse  Company."  He  was  next 
asked:  "What' did  Jie  say  to  you  with  reference  to  the  'C.  H.  Co.?' "  and  he 
answered,  **  Campbell  Horse  Company." 

The  invoice,  which  was  in  fact  a  bill  from  an  express  company  for  the  carriage 
of  the  horses,  was  then  offered  in  evidence  by  the  defendant,  and  was  received 
over  the  plaintiffs'  objection. 

Beld,  that  the  court  properly  allowed  the  defendant  to  state  his  version  of  the 
conversation  with  Van  Ness,  and  also  to  put  the  invoice  referred  to  in  evidence; 

That  such  invoice  constituted  part  of  the  res  gesta  and  might  properly  be  con- 
sidered by  the  jury  in  determining  whether  the  horses  had  been  shipped 
pursuant  to  the  contract  which  the  defendant  claimed  that  he  had  with  the 
Campbell  Horse  Company; 

That  the  court,  properly  charged,  with  reference  to  the  conversation  between  the 
defendant  and  Van  Ness  and  to  the  invoice,  as  follows:  "It appears  that  the 
receipt  to  which  reference  was  made,  was  given  by  the  U.  S.  Express  Com- 
pany to  the  defendant.  Hence  it  is  not  binding  upon  plaintiffs,  except  in  so 
far  as  the  plaintiffs  may  have  made  admissions  with  respect  thereto,  but  the 
receipt  itself  is  not  binding,  I  repeat,  except  you  find  admissions  were  made  by 
the  plaintiffs  in  regard  thereto.  ♦  ♦  *  If  you  find  that  Van  Ness  was  the 
agent  of  the  plaintiffs,  and  not  of  the  defendant  and  that  he  made  any  admis- 
sions with  respect  to  the  receipt  so  given  by  the  U.  S.  Express  Company,  you 
may  take  the  same  into  consideration,  together  with  all  the  other  evidence  and 
circumstances  in  the  case." 

Hatch  and  Laughlin,  JJ.,  dissented. 

Appeal  by  the  plaintiffs,  John  A.  Campbell  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
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in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  22d  day 
of  March,  1904,  upon  the  verdict  of  a  jnry,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  29th  day  of  March,  1904,  deny- 
ing the  plaintiffs'  motion  for  a  new  trial  made  npon  the  minntes. 

FranTdin  Pierce^  for  the  appellants. 

J,  Campbell  Thompsoriy  for  the  respondent. 

(yBRiBN,  J. : 

The  complaint  in  this  action  alleges  that  in  the  month  of  October, 
1903,  the  plaintifEs,  composing  the  firm  of  Campbell  &  Reid  West- 
em  Sale  Stables  Company,  sold  and  delivered  to  defendant  forty- 
seven  horses  at  the  agreed  price  of  $7,647.25,  which  has  not  been 
paid,  although  due,  and  judgment  is  demanded  for  that  sum  and 
interest.  The  answer,  in  so  far  as  it  need  be  considered,  admits  that 
the  horses  referred  to  in  the  complaint  were  delivered  to  the  defend- 
ant, but  denies  that  tliey  were  sold  to  him  by  the  plaintiffs,  and 
alleges  that  he  received  them  from  the  Campbell  Horse  Company. 

Upon  the  trial  the  court,  without  objection  from  either  party, 
stated  that  the  issues  to  be  determined  were :  Firsts  whether 
the  horses  had  been  sold  or  had  been  only  consigned  to  the 
defendant,  and,  second^  if  they  had  been  sold  to  him,  whether  the 
sale  was  by  the  plaintiffs'  firm  or  by  the  Campbell  Horse  Company. 
And  at  the  close  of  the  evidence  the  court  in  its  charge  stated  the 
contentions  of  the  respective  parties,  and  defined  the  issue  to  be 
determined  by  tlie  jury  as  follows :  "  The  plaintiffs  claim  that  they 
are  and  were  copartners  in  business  under  the  firm  name  of  the 
Campbell  &  Reid  Western  Sale  Stables  Company,  and  that  as  such, 
in  the  latter  part  of  August,  in  the  year  1903,  they  and  the  defend- 
ant had  an  understanding  to  the  effect  that  the  plaintiffs  were  to  ship 
to  the  defendant  horses  for  which  the  defendant  was  to  pay  the  cost 
price  and  added  expenses,"  and  also  certain  specified  commissions ; 
"  the  defendant,  on  tlie  other  hand,  claims  that  he  had  no  transac- 
tions whatever  with  the  plaintiffs'  firm,  known  as  the  Campbell  & 
Reid  Western  Sale  Stables  Company,  but  that  he  dealt  only  with 
the  Campbell  Horse  Company,  with  whom  he  claims  that  he  had  au 
understanding  to  the  effect  that  the  title  to  the  horses  which  such  firm 
was  to  ship  to  him  would  remain  in  the  Campbell  Horse  Company 
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until  they  were  sold,  and  tbat  when  sold  the  defendant  was  to  remit 
the  actual  cost  of  the  horses,"  together  witli  the  amount  of  certain 
speciiied  expenses  and  commissions,  and  that  all  over  and  above 
"  such  cost  price,  added  expenses  and  commissions  the  defendant 
was  to  retain  as  his  profit."  No  exception  was  taken  by  either 
party  to  this  portion  of  tlie  charge,  and  the  jury  found  for  the 
defendant  upon  the  issue  thus  raised.  From  the  judgment  entered 
upon  the  verdict,  and  from  the  order  denying  tlie  motion  for  a  new 
trial,  the  plaintiffs  have  appealed. 

It  is  not  necessary  to  set  out  in  detail  the  testimony  bearing  upon 
the  conflicting  claims  of  the  respective  parties.  It  is  sufficient  to 
say  that  there  was  a  sharply  contested  question  of  fact,  as  defined  by 
the  court,  which  was  properly  submitted  to  the  jury,  and  the  finding 
thereon  is  not  against  the  weight  of  evidence.  Tlie  confasion  that 
has  arisen  as  to  the  identity  of  the  real  party  with  whom  the  defend- 
ant dealt  was  caused  by  the  circumstance  that  both  firms  were 
engaged  in  tlie  same  business,  the  buying  and  selling  of  horses  on 
commission ;  by  a  similarity  in  the  name^  of  the  two  firms,  and  by 
the  fact  that  the  members  of  the  plaintiffs'  firm  were  all  members 
of  the  Campbell  Horse  Company,  and  the  transactions  of  the  two 
firms  were  so  intermingled  that  the  business  of  the  one  could  with 
great  ditficulty  be  distinguislied  from  the  business  of  the  other. 
Concerning  the  defendant's  dealings  with  these  firms  the  evidence 
disclosed  the  following  facts :  Prior  to  June  11,  1903,  he  had  been 
a  copartner  with  the  hoi^se  company  under  the  firm  name  of  James 
Emslie  &  Co.,  engaged  in  buying  horses  in  the  west,  bringing  them 
to  the  east  and  disposing  of  them  in  New  York  city  and  Wee- 
hawken,  N.  J.  On  the  last-mentioned  day  the  partnership  was 
dissolved  by  voluntary  agreement,  the  defendant  succeeding  to  the 
business,  acquiring  title  to  all  the  horses  on  hand,  and  agreeing  to 
pay  for  the  horse  company's  interest  in  the  partnership  the  sum  of 
$87,476.70,  the  same  to  be  paid  in  installments  at  the  times  specified 
in  the  dissolution  agreement.  The  defendant  testified  that  after 
the  dissolution  he  had  conversations  with  one  Campbell  and  one 
Reid  who  were  members  of  both  companies,  relative  to  the  pnrchase 
by  him  of  horses  from  the  Campbell  Horse  Company ;  and  that  in 
one  of  the  conversations  with  Reid,  who  seems  to  have  been  the 
active  business  manager  of  the  horse  company  in  the  east,  a  con- 
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tract  was  made  by  which  the  horse  company  agreed  to  consign 
horses  to  him,  the  title  to  remain  in  it  until  he  paid  for  them ;  and 
that  when  he  had  sold  them  lie  should  remit  to  the  horse  company 
the  amount  which  it  had  paid  for  the  horses  plus  the  reasonable  and 
proper  expense  for  feeding  and  shipping,  the  balance  to  be  retained 
by  him  as  profit.  He  testified  further  that  several  carloads  of  horses 
were  sent  to  him  under  this  contract,  and  among  them  the  two 
loads  which  comprise  the  horses  that  are  the  subject  of  this  action. 
His  testimony  is  contradicted  in  many  respects  by  Reid  and  Camp- 
bell, blit  in  so  far  as  he  stated  that  he  was  dealing  with  the  Camp- 
bell Horse  Company  he  is  corroborated  by  the  undisputed  fact  that 
certain  checks  given  by  him  in  payment  for  horses  delivered  subse- 
quent to  tlie  making  of  the  alleged  contract  with  the  hoi'se  company 
are  payable  to  the  order  of  that  firm.  And  this  corroboration  is 
strengthened  by  tlie  fact  that  these  checks  were  actually  made  out 
by  one  Van  Ness,  who  was  the  representative  of  these  plaintiffs  and 
familiar  with  their  business  dealings  with  the  defendant.  The  cred- 
ibility of  the  witnesses  was  a  question  for  the  jury,  and  it  does  not 
need  further  analysis  of  the  testimony  to  show  that  there  was  ample 
to  support  the  verdict  in  favor  of  the  defendant's  claim.  There- 
fore, the  judgment  entered  upon  that  verdict  must  be  affirmed, 
unless  error  was  committed  on  the  trial  in  the  admission  of  evidence 
or  in  the  charge  of  the  court. 

Before  taking  up  that  branch  of  the  appeal,  and  in  order  to  prop- 
erly understand  the  force  of  certain  objections  made  by  plaintiffs, 
it  is  necessary  to  consider  the  peculiar  standing  of  the  man  Van 
Ness,  who  has  already  been  referred  to.  He  was  originally  in  the 
employ  of  the  Campbell  Horse  Company,  and  when  it  entered  into 
partilership  with  the  defendant  he  was  sent  east,  nominally  to  act 
as  bookkeeper  of  the  new  firm  at  its  office  in  Weehawken,  N.  J.,  btit 
it  is  clear  from  the  entire  evidence  in  the  case  that  his  real  duties 
were  to  look  after  and  protect  the  interests  of  these  individual 
plaintiffs  in  that  partnership  as  distinguished  from  the  interests 
therehi  of  this  defendant,  the  other  partner.  Van  Ness  kept  the 
people  whom  he  represented  informed  of  all  that  transpired  in  that 
business,  making  regular  reports  to  them  of  its  dealings  and  finan- 
cial condition,  and  when  the  partnership  was  dissolved  a  provision 
was  inserted  in  the  dissolution  agreement  that  he  should  remain  with 
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the  defendant  until  the  indebtedness  inenrred  for  the  purchasing  of 
the  business  should  have  been  finally  paid.  By  the  terms  of  the 
agreement  the  final  payment  was  due  on  September  10,  1903,  but  it 
will  be  noticed  that  Van  Ness'  retention  was  not  limited  so  as  to  ter- 
minate on  that  date,  but  he  was  to  continue  to  represent  the  plaintiffs 
until  the  indebtedness  should  have  been  actually  paid,  iri'espective  of 
whether  that  payment  was  made  upon  the  date  specified  or  not.  The 
agreement  recited  that  he  should  perform  '^  the  same  duties  as  he 
has  hitherto  performed,  provided  the  Campbell  Horse  Company  shall 
so  desire.  The  wages  of  said  Van  Ness  while  so  employed,  however, 
shall  be  paid  by  the  Campbell  Horse  Company."  Certainly  under 
such  an  agreement  he  could  not  be  regarded  as  the  representative  of 
the  defendant  who  had  no  right  to  discharge  him  and  apparently 
had  no  right  to  prescribe  his  duties.  Indeed,  it  can  fairly  be  inferred 
from  the  testimony  of  Van  Ness  himself  that  he  considered  himself 
subject  only  to  the  directions  of  these  plaintiffs  and  employed  to  pro- 
tect their  interests.  This  inference  is  strengthened  by  a  letter  from 
the  plaintiff  Beid  to  the  defendant  dated  September  fourth,  written 
upon  the  business  stationery  of  the  Campbell  &  Reid  Western  Sale 
Stables  Company,  in  which  he  said  :  "  I  will  expect  you  (after  Sep- 
tember 10th)  to  employ  Mr.  Van  Ness  at  your  own  expense,  but  I 
am  to  have  the  privilege  of  him  making  report  of  the  business  to  me 
just  exactly  the  same  as  has  been  done  for  the  past  three  months  until 
a  final  settlement  is  made  *  *  *  as  per  contract."  It  will  be 
observed  that  the  letter  was  on  the  regular  business  paper  of  plain- 
tiffs' firm  (not  of  tlie  horse  company)  and  although  the  writer  required 
that  the  defendant  should  pay  Van  Ness'  salary  after  the  date  men- 
tioned the  plaintiffs  were  still  the  parties  who  could  prescribe  his 
duties  and  who  could  insist  upon  his  retention  in  the  position  in  which 
he  had  been  placed  by  them,  and  it  appears  that  up  ti>  November, 
when  the  defendant's  business  was  seized  by  the  sheriff.  Van  Ness 
remained  with  him  without  apparently  any  change  in  his  duties.  He 
drew  the  checks,  kept  the  books,  apparently  attended  to  the  financial 
part  of  defendant's  business,  rendered  detailed  accounts  of  the  business 
to  his  principals,  the  individual  plaintiffs,  sending  them  trial  balances 
showing  exactly  who  the  creditors  and  debtors  of  the  defendant 
were.  He  admits  that  during  his  employment  lie  was  practically 
his  own  boss  so  far  as  the  defendant  was  concerned,  and  the  testi- 
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mony  would  warrant  a  finding  by  a  jury,  if  regarded  as  a  disputed 
question,  that  he  was  acting  as  the  agent  and  representative  of  these 
plaintiffs  whose  interests  he  was  guarding  and  who  were  responsible 
for  his  continued  employment  in  the  defendant's  establishment. 
We  think  the  testimony  would  justify  a  finding  not  only  that  Van 
Ness  represented  Keid,  Campbell  and  the  other  members  of  the 
horse  company  in  so  far  as  they  had  an  interest  in  that  firm,  but 
also  that  he  represented  their  interests  in  the  Campbell  &  Eeid 
Western  Sale  Stables  Company.  Mr.  Reid  when  upon  the  stand 
was  shown  certain  checks,  some  to  the  order  of  the  Campbell  Horse 
Company  and  one  to  the  order  of  the  Campbell  &  Reid  Western 
Sale  Stables  Company,  and  in  response  to  interrogatories  he  said : 
*'  They  are  made  out  in  Mr.  Van  Ness's  handwriting ;  he  was  our 
representative ; "  apparently  making  no  distinction  between  the  inter- 
•ests  of  himself  and  his  companions  in  the  horse  company  and  their 
interest  in  the  sales  stable  company.  From  all  of  which  it  would 
appear  that  he  was  placed  and  retained  tliere  by  tlie  plaintiffs  to 
represent  their  interests  in  both  firms,  and  they  by  receiving  and 
cashing  cliecks  made  out  by  him  sometimes  to  one  firm  and  sometimes 
to  the  other  in  payment  of  horses  delivered  to  defendant  sanctioned 
and  ratified  his  conduct  in  that  respect.  The  objectionable  testimony 
should,  therefore,  be  considered  in  the  light  of  the  status  held  by 
Van  Ness.  Upon  his  direct  examination  he  testified  that  he  had  a 
i^onversation  witli  the  defendant  concerning  tlie  invoices  of  the  two 
carloads  of  horses  now  in  dispute  in  which  defendant  raised  the 
question  as  to  the  parties  who  had  sold  the  horses  to  him.  The 
witness  testified :  Emslie  "  asked  me  to  show  him  the  invoices  of 
the  last  horses  received  and  I  went  to  the  safe  and  took  the  invoices 
out  of  the  drawer.  He  said  to  me  —  he  handed  it  back  to  me  and 
fiaid,  *  Why,  that  is  Campbell  &  Reid  Western  Sales  Stables,'  and  I 
asked  him  why,  and  he  said  :  *  Well,  I  just  wanted  to  know,'  and  that 
is  all  there  was  to  it.  I  put  them  back  in  the  safe  and  they 
remained  there."  Wlien  the  defendant  was  put  upon  the  stand  he 
in  turn  was  asked  to  state  this  conversation.  This  was  objected  to 
as  immaterial  and  irrelevant ;  the  objection  was  overruled  and  the 
plaintiffs  excepted.  We  think  the  trial  court  properly  admitted  this 
testimony.  The  plaintiffs  having  called  for  the  conversation  in  the 
-direct  examination  of  their  own  witness  and  one  who  might  be 
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found  to  be  their  representative,  the  defendant  was  of  course 
entitled  to  state  his  version  of  it.  He  then  testified  concerning  the 
conversation  that  lie  said  to  Van  Ness :  "  I  thought  I  was  dealing 
with  the  Campbell  Horse  Company  all  the  time,  as  the  railroad  bills 
said  that  the  horses  were  consigned  from  the  Campbell  Hoi*se  Com- 
pany." The  witness  was  then  asked :  "  Did  you  say  anything  about 
the  railroad  bills  ? "  And  he  responded :  "  Yes,  sir,  I  produced  two 
or  three  of  them  and  they  were  all  — '  C.  H.  Co.'  I  showed  liira 
that  railroad  bill  (showing  paper).  I  said  that  is  *  C.  II.  Company.' 
That  means  Campbell  Horse  Company."  He  was  next  asked: 
"  What  did  he  say  to  you  with  reference  to  the  •  C.  H.  Co.1 ' "  and 
he  answered,  "  Campbell  Horse  Company." 

The  invoice  so  called,  which  was  in  reality  a  bill  from  the  express 
company  for  the  carriage  or  freight  of  the  horses,  was  regarded  by 
both  parties  as  part  of  the  res  gestw  ;  and  for  this  reason  as  well  as 
for  the  reason  already  given,  the  defendant's  version  of  the  conver- 
sation regarding  it  was,  we  think,  admissible. 

The  recapitulation  of  the  testimony  shows  its  materiality  and 
competency.  It  bore  upon  the  question  of  which  party  shipped  the 
horses  to  the  defendant,  and  the  statement  made  by  Van  Ness 
that  "  C.  H.  Co."  meant  the  "  Campbell  Horse  Company  "  was  com- 
petent, we  think,  as  a  statement  by  him  which  would  have  been 
binding  upon  the  plaintiffs'  firm  if  the  jury  should  find  from  the 
evidence,  as  they  were  justified  in  doing,  that  he  represented  the 
interests  of  the  plaintiffs  in  that  firm.  Surely  such  a  statement  by 
one  who  was  authorized  to  represent  them  was  competent  as  bearing 
upon  the  question  of  whether  they  shipped  the  horses. 

The  invoice  or  bill  referred  to  was  then  offered  in  evidence  and 
objected  to  by  plaintiffs  as  irrelevant,  incompetent  and  not  binding 
upon  them.  The  objection  was  overruled  and  exception  taken. 
We  think  this  ruling  also  was  proper ;  the  bill  or  invoice  was  part 
of  the  res  gestm.  It  showed  the  delivery  of  the  horses  and  the  pay- 
ment of  the  freight  therefor.  The  defendant  had  testified  that  the 
horses  were  shipped  under  the  contract  which  he  had  with  the 
Campbell  Horse  Company  that  they  should  send  him  horses  and 
charge  him  the  price  paid  therefor  together  with  shipping  expenses. 
Here  was  a  receipted  bill  showing  the  amount  of  the  shipping 
charges  upon  these  particular  horses,  and  that  the  same  had  been 
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paid.  It  was  a  piece  of  evidence  that  the  jury  had  a  right  to  have 
before  them  in  determining  whether  the  horses  had  been  shipped 
pursuant  to  the  contract  claimed  by  the  defendant  with  the  Camp- 
bell Horse  Company. 

Exception  was  also  taken  by  the  plaintiffs  to  so  much  of  the 
charge  of  the  court  as  referred  to  this  conversation  and  the  freight 
bill.  What  the  court  said  in  that  respect  is  as  follows :  "  It  appears 
that  tlie  i^eceipt  to  which  reference  was  made,  was  given  by  the 
U.  S.  Express  Company  to  the  defendant.  Hence  it  is  not  binding 
upon  plaintiffs,  except  in  so  far  as  the  plaintiffs  may  have  made 
admissions  with  respect  thereto,  but  the  receipt  itself  is  not  binding, 
I  repeat,  except  you  find  admissions  were  made  by  the  plaintiffs  in  ' 
regard  thereto.  *  *  *  If  you  find  that  Van  Ness  was  the  agent 
of  the  plaintifiFs,  and  not  of  the  defendant  and  that  he  made  any 
admissions  with  respect  to  the  receipt  so  given  by  the  U.  S.  Express 
Company,  you  may  take  the  same  into  consideration,  together  with 
all  the  other  evidence  and  circumstances  in  the  case." 

We  think  this  charge  was  correct.  It  coincides  with  our  idea  of 
the  force  and  effect  to  be  given  to  the  bill  or  invoice.  It  left  for 
the  determination  of  the  jury  the  question  of  whether  or  not  Van 
Ness  was  the  agent  of  the  plaintiffs,  and  as  we  have  already  pointed 
out,  there  was  sufficient  evidence  to  justify  a  finding  that  he  was. 
It  instructed  the  jury  that  the  freight  bill  was  not  binding,  except 
so  far  as  the  plaintiffs  through  this  person  might  have  made  admis- 
sions with  respect  to  it ;  and  it  instructed  the  jury  that,  under  these 
restrictions,  they  might  take  the  freight  bill  into  consideration  as 
they  would  any  other  evidence  in  the  case.     All  of  this  was  proper. 

We  have  examined  the  other  exceptions  taken  by  the  plaintiffs, 
but  find  none  that  requires  a  reversal ;  therefore,  the  judgment  and 
order  appealed  from  must  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  concurred ;  Hatch  and 
Lauqhlin,  JJ.,  dissented. 

Hatch,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  view  expressed  by  Mr.  Justice 
O'Brien  in  this  case.  It  is  undisputed  that  the  plaintiffs  shipped 
to  the  defendant  from  East  St.  Louis,  in  the  State  of  Illinois,  to  the 
city  of  New  York  forty-seven  head  of  horses  of  the  value  of 
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$7,647.25 ;  that  the  defendant  received  and  sold  the  horses  and  has 
not  paid  therefor.  The  sole  issue  between  these  parties  was  whether 
the  defendant  in  ordering  the  horses  dealt  with  the  Campbell  & 
Reid  Western  Sale  Stables  Company  or  with  the  Campbell  Horse 
Company.  The  defendant  claims  that  he  dealt  with  the  latter  and 
not  the  former  and  that,  therefore,  he  is  under  no  liability  to  pay 
the  plaintiffs  for  the  horses  thns  received.  There  is  no  pretense  upon 
his  part,  however,  that  he  has  ever  paid  anything  on  account  of  the 
horses,  although  they  were  received  and  sold  by  him.  An  issue  was 
sought  to  be  raised  in  the  case  that  the  defendant  entered  into  a  con- 
tract with  the  Campbell  Horse  Company  by  which  the  latter  waste 
•  consign  horses  to  the  defendant  for  sale  by  him,  the  proceeds  to  be 
remitted  when  the  sales  were  made  and  not  before.  Such  defense, 
however,  was  not  interposed  in  the  answer  of  the  defendant.  It 
first  denies  any  knowledge  or  information  of  the  existence  of  the 
copartnership  between  the  plaintiffs,  then  denies  each  and  every 
allegation  of  the  complaint,  except  that  the  defendant  received 
forty-seven  horses  on  the  dates  referred  to  in  the  complaint ;  but 
denies  that  they  were  received  from  the  plaintiffs  and  alleges  that 
they  were  received  from  the  Campbell  Horse  Company.  For  a  fur- 
ther,' separate  and  distinct  defense  and  as  a  counterclaim,  the  answer 
alleges  that  in  the  month  of  October,  1903,  the  defendant  requested 
the  Campbell  Horse  Company  to  ship  him  forty-seven  horses  at  once 
upon  receipt  of  tlie  defendant's  order ;  the  horses  to  be  suitable  for 
hauling  heavy  trucks  used  in  the  coal  business ;  to  be  sound  and  kiod 
and  suitable  for  such  business  and  to  be  on  hand  the  first  part  of  Octo- 
ber for  the  buying  coal  merchants ;  that  the  Campbell  Horse  Company 
undertook  and  agreed  to  fill  such  order  and  to  sell  to  said  defendant  said 
horses  at  the  prices  which  they  paid  therefor,  plus  the  reasonable 
and  proper  expense  of  feeding  and  shipping,  added  to  the  purchase 
price  thereof,  and  to  deliver  said  horses  on  time  to  supply  the 
demand  in  the  coal  trade.  The  answer  further  averred  that  the 
plaintiffs  violated  said  agreement ;  that  they  shipped  forty-seven 
horses  and  charged,  or  attempted  to  charge,  defendant  therefor 
prices  far  in  excess  of  their  actual  value  and  far  in  excess  of 
the  purchase  price  therefor ;  that  the  horses  were  wholly  unsuited 
for  the  purposes  for  which  defendant  had  purchased  them ;  that 
they  were  unsound,  were  not  kind  and  were  in  an  unhealthy  and 
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unfit  condition  for  the  purpose  for  which  they  were  intended.  The 
answer  then  avers  that  the  acts  of  the  Campbell  Horse  Company  in 
failing  to  fulfill  their  contract  caused  the  defendant  to  lose  an  oppor- 
tunity to  supply  his  customers  in  the  coal  trade  with  horses  for 
which  he  had  orders ;  tliat  his  reputation  and  standing  as  a  horse 
dealer  by  reason  of  the  unsound  horses  sent  him  were  injured  and 
impaired,  and  he  suffered  damage  in  the  sum  of  $10,000,  for  which 
sum  he  demanded  judgment,  together  with  costs.  It  is  apparent, 
therefore,  that  the  answer  raised  no  issue  as  to  the  consignment  of 
the  horses,  but  in  terms  it  avers  a  purchase  of  the  same  from  the 
Campbell  Horse  Company.  While  it  is  true  tliat  a  general  denial 
would  authorize  proof  showing  that  the  plaintiffs  never  had  a  cause 
of  action  against  the  defendant,  and  it  would  be  a  sufiicient  answer 
to  the  plaintiffs'  claim  under  such  a  plea  to  show  tliat  defendant 
never  purchased  from  the  plaintiffs  or  never  in  fact  made  any  pur- 
chase of  the  horses  from  any  one,  and  that  they  were  shipped  on 
consignment,  yet  the  denial  in  the  present  case  does  not  go  to  that 
extent,  because  it  excepts  in  its  denial  and  admits  that  the  defend- 
ant received  tlie  horses  from  the  Campbell  Horse  Company  and 
then  it  proceeds  to  aver  the  terms  and  conditions  under  which  it 
received  them,  which  showed  the  transaction  to  have  been  a  pur- 
chase and  sale  of  the  horses  upon  specified  terms  and  excludes  any 
theory  of  a  consignment. 

Upon  the  trial  evidence  was  offered  by  the  defendant  tending  to 
establish  that  the  horses  were  consigned  to  him  by  the  Campbell 
Horse  Company.  To  this  testimony  objection  was  interposed  that 
it  was  incompetent,  immaterial,  irrelevant  and  was  not  embraced 
within  the  pleadings.  The  court  overruled  the  objection,  to  which 
the  plaintiffs  excepted.  Subsequently  a  motion  was  made  to  strike 
out  the  testimony  and  the  court  reserved  its  decision.  Defendant's 
counsel  thereupon  stated  that  if  the  court  held  against  him  upon 
such  question  he  should  ask  leave  to  withdraw  a  juror  and  amend 
his  answer.  It  does  not  appear  from  the  record  that  the  court  ruled 
upon  the  motion  to  strike  out  or  that  the  answer  was  amended, 
and  it  in  fact  submitted  such  question  to  the  jury  in  its  charge. 
The  evidence,  however,  was  inadmissible,  the  objection  interposed 
properly  raised  the  question  and  reversible  error  was  committed  in 
its  reception.  * 
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It  further  appeared  that  prior  to  this  transaction  the  defendant 
and  some  of  the  plaintiffs  had  entered  into  a  copartnership  for  deal- 
ing in  horses  in  the  city  of  New  York ;  that  during  the  period  of 
the  existence  of  such  copartnership  one  Van  Ness  was  employed  at 
the  stable  where  the  business  was  carried  on  as  the  representative  of 
the  plaintiffs,  who  were  then  in  the  west.  He  took  charge  of  the 
financial  end  of  the  business  conducted  by  the  firm.  After  the  dis- 
solution of  the  copartnership  the  plaintiffs,  or  some  of  them, 
continued  to  deal  with  the  defendant,  who  carried  on  business  for 
himself  in  the  city  of  New  York.  This  dealing  was  of  such  a 
character  that  Yan  Ness  was  retained  in  connection  therewith 
as  the  agent  and  representative  of  the  plaintiffs  or  some  of 
them.  Upon  the  trial  the  defendant,  for  the  purpose  of  show- 
ing that  he  had  dealt  in  the  purchase  of  the  horses  with  the 
Campbell  Horse  Company  and  not  with  the  plaintiffs,  produced 
a  receipt  or  freight  bill  issued  by  the  United  States  Express  Com- 
pa!iy  to  the  defendant  for  freight  upon  a  car  of  horses.  Upon 
the  face  of  this  receipt  appeared  the  letters  "  C.  H.  Co."  After 
this  action  was  commenced  tlie  defendant  testified  that  he  went  to 
Yan  Ness  and  stated  to  him  that  he  thought  he  was  dealing  with 
the  Campbell  Horse  Company  and  thereupon  sought  to  introduce 
in  evidence  a  conversation  had  with  Yan  Ness  respecting  such  mat- 
ter. This  was  objected  to  by  the  plaintiffs  upon  the  ground  that  it 
was  immaterial,  irrelevant,  was  not  proper  by  way  of  contradiction 
to  anything  which  Yan  Ness  had  testified  to,  as  it  did  not  call  the 
witness'  attention  to  specific  statements  made  by  him.  Motion  was 
also  made  to  strike  out  the  testimony.  The  objection  was  overruled 
and  the  witness  answered  that  he  said  to  Yan  Ness :  "  I  said  I 
thought  I  was  dealing  with  the  Campbell  Horse  Company  all  the 
time,  as  the  railroad  bills  said  that  the  horses  were  consigned  from 
the  Campbell  Horse  Company."  He  was  then  asked  if  anything  was 
said  about  the  railroad  bills,  to  which  he  replied  that  he  produced 
two  or  three  of  them  and  they  were  all "  C.  H.  Co."  Defendant  fur- 
ther said :  "  I  showed  him  that  railroad  bill  (showing  paper)  I  said 
that  is  *  C.  H.  Company.'  That  means  Campbell  Horse  Company." 
Thereupon  the  defendant  offered  the  bill  in  evidence ;  it  was  objected 
to  as  irrelevant,  incompetent  and  not  binding  upon  the  plaintiffs.  The 
objection  was  overruled,  an  exception  was  taken  by  the  plaintifls 
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and  the  bill  was  received  in  evidence.  Defendant  was  then  asked  : 
*^  Q.  What  did  he  say  to  you  witli  reference  to  the  '  C.  H.  Co.  ? '  A. 
Campbell  Horse  Company."  This  was  objected  to  and  the  objec- 
tion overruled,  to  which  an  exception  was  taken.  The  testimony 
thus  offered  and  received  was  clearly  erroneous  for  two  reasons : 
Firsts  it  permitted  the  defendant  to  testify  to  his  own  declarations 
and  to  state  that  he  dealt  with  the  Campbell  Horse  Company  and 
not  with  the  plaintiffs,  and  under  pretense  of  a  conversation  with 
Van  Ness  his  entire  declaration  bearing  upon  the  only  issue  prop- 
erly in  the  case  was  permitted  to  be  given.  It  needs  neither  argu- 
ment nor  authority  to  establish  that  such  declarations  were  improper 
and  incompetent.  It  was  not  pretended  that  Van  Ness  had  given 
specific  evidence  for  the  plaintiffs  in  relation  to  such  subject,  and  if 
admissible  for  purposes  of  contradiction  the  defendant  was  required 
to  specify  the  particular  thing  to  which  Van  Ness  liad  testified  and  ask 
him  the  direct  question.  It  was  not  offered  nor  received  upon  such 
theory.  On  the  contrary,  it  was  offered  and  received  upon  the 
theory  that  Van  Ness  was  the  agent  of  the  plaintiffs  and,  conse- 
quently, a  general  conversation,  without  regard  to  contradiction, 
was  admissible.  Clearly  this  is  not  so.  Second,  nor  was  it  admissi- 
ble as  constituting  it  an  admission  by  Van  Ness,  based  upon  the 
ground  of  his  agency  for  the  plaintiffs.  The  declarations  of  an 
agent  may  be  admissible  in  evidence  when  it  is  a  part  of  the  7'e8 
gestm,  but  in  (^rder  to  be  admissible  as  such  ^'  they  must  be  made  not 
only  during  the  continuance  of  the  agency,  but  in  regard  to  a  trans- 
action depending  at  the  very  time."  {Anderson  v.  Rome^  Water- 
town  &  Ogdensburgh  R,  R.  Co.^  54  N.  Y.  334 ;  Taylor  v.  Coin- 
mercial  Bank,  174  id.  181.)  The  declaration  of  Van  Ness  does  not 
come  within  the  rule.  It  was  not  embraced  within  the  scope  of  his 
employment  in  respect  to  which  lie  could  make  an  admission ;  it 
was  not  of  a  present,  pending  transaction,  but  of  one  long  since 
passed  and  with  respect  to  which  he  wap  not  authorized  to  bind  the 
plaintiffs.  The  declaration  itself  bore  upon  a  material  issue  raised 
by  the  ])leading8,  as  its  effect  was  to  show  that  the  dealings  were 
had  with  the  Campbell  Horse  Company  and  not  with  the  plaintiffs. 
The  bill  itself  to  which  the  conversation  and  declaration  related 
was  also  inadmissible ;  it  was  not  pretended  that  the  bill  emanated 
from   the  plaintiffs.     It  was  a  mere  freight  bill,  issued   by  the 
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express  company  to  tlie  defendant  and  there  is  no  proof  to  show 
that  the  plaintiffs  ever  had  any  knowledge  npon  the  subject  or  that 
their  attention  was  ever  called  to  *it  and  they  were  in  no  sense 
parties  to  it.  This  evidence  was  not  only  improper  for  those  reasons, 
but  the  use  made  of  it  by  the  court  in  submitting  the  case  to  the 
jury  was  most  damaging  to  the  plaintiffs.  Upon  such  subject  the 
plaintiffs'  counser asked  the  court  to  charge  that  the  receipt  given 
by  tlie  express  company  and  not  by  the  plaintiffs  was  not  binding 
upon  them  and  could  not  be  considered.  Attention  was  then  called 
by  the  defendant  to  the  conversation  had  between  him  and  Van 
Ness  and  after  further  colloquy  the  plaintiffs  again  asked  the  court 
to  charge  "that  the  evidence  does  not  show  there  were  any 
admissions  made  by  the  plaintiffs  in  regard  to  this  receipt.  The 
Court :  Were  there  no  conversations  about  it  ?  Mr.  Baldwin  :  None 
whatever.  The  Court:  With  Van  Ness?  Mr.  Thompson:  Yes, 
their  agent.  The  Court :  If  you  find  that  Van  Ness  was  the  agent 
of  the  plaintiffs  and  not  of  the  defendant,  and  that  he  made  any 
admissions  with  respect  to  the  receipt,  so  given  by  the  U.  S.  Express 
Company,  yon  may  take  the  same  into  consideration,  together  with 
all  the  other  evidence  and  circumstances  in  the  case." 

The  plaintiffs'  counsel  excepted  to  the  refusal  to  charge  as 
requested  and  to  the  charge  as  made.  It  is  clear,  therefore,  that 
the  jury  were  not  only  authorized  to  consider  the  receipt  given  by 
the  express  company,  but  they  were  also  authorized  to  find  that 
Van  Ness  made  the  admission  concerning  it ;  that  the  shipment 
was  from  the  Campbell  Horse  Company,  and  if  they  found  that 
Van  Ness  made  such  admission,  then  it  was  binding  upon  the  plain- 
tiffs, and  from  the  whole  the  jury  were  authorized  to  conclude  as 
they  did,  that  the  defendant  dealt  with  the  Campbell  Horse  Com- 
pany, and  not  with  the  plaintiffs,  and  that  the  latter,  therefore,  had 
no  cause  of  action  against  .the  defendant.  The  improper  evidence 
was  used  and,  as  used,  operated  to  establish  a  controlling  element 
in  the  case. 

It  follows  from  these  views  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  lo  the  appellant  to  abide  the  event. 

Laughlin,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Charles    Stumpf,   Appellant,   v.  John    Hallahan    and    Jambs 
Ahearn,  Kespondents. 

ContrcLct — the  interpretation,  etc.,  of,  by  wliat  law  governed — preeumption  as  to 
the  place  of  performance — intention  of  the  pctrtiee — action  in  the  J3iate  of  New 
York  on  a  bond  for  a  deficiency  on  the  foreclosure  of  a  mortgage  on  land  in  another 
State  —  the  right  of  recovery  is  regulated  by  the  law  of  such  other  State — form  of 
direction  of  a  verdict  where  the  pUkintif  moves  for  the  direction  of  a  verdict  and 
the  defendant  for  a  dismissal  of  the  complaint. 

All  matters  bearing  upon  the  executioD,  interpretation  and  validity  of  contracts^ 
including  the  capacity  of  the  parties  to  the  contract,  are  determined  by  the  law 
of  the  place  where  the  contract  is  made. 

All  matters  connected  with  its  performance  are  regulated  by  the  law  of  the  place 
where  the  contract,  by  its  terms,  is  to  be  performed;  if  no  place  of  perform- 
ance is  mentioned  in  the  contract,  a  presumption  arises  that  the  parties  intend 
that  it  shall  be  performed  where  it  is  made. 

Contracts  referring  to  the  transfer  of  title  to  land  are  governed  by  the  law  of  the 
place  where  the  land  is  situated. 

All  matters  respecting  the  remedy  to  be  pursued,  including  the  bringing  of  suit, 
etc. ,  depend  upon  the  law  of  the  place  where  the  action  is  brought. 

These  general  rules  are  subordinate  to  the  primary  canon  of  construction,  which 
requires  that  where  it  can  be  ascertained  the  intention  of  the  parties  shall 
govern. 

Where,  at  the  end  of  the  whole  case,  on  a  trial  before  a  jury,  the  plaintiff  moves 
for  the  direction  of  a  verdict  in  his  favor  and  the  defendant  for  a  dismissal, 
and  the  court  reaches  a  conclusion  in  favor  of  the  defendant,  the  court  should 
direct  the  jury  to  find  a  verdict  in  the  defendant's  favor,  and  not  direct  a 
verdict  of  nonsuit. 

Meta  R.  Sedgwick,  a  resident  of  the  State  of  New  York,  who  owned  certain  prem- 
ises located  in  the  State  of  Kew  Jersey,  entere<i  into  a  contract  with  John  Halla* 
ban  and  James  Abeam,  who  also  resided  in  the  State  of  New  York,  by  which, 
among  other  things,  she  agreed  to  convey  to  them  the  New  Jersey  property 
and  also  to  procure  for  them  a  loan  to  be  secured  by  a  mortgage  upon  the  New 
Jersey  property  made  simultaneously  with  the  transfer  of  the  title.  The 
closing  of  the  transaction  took  place  in  New  York  city,  including  the  delivery 
of  the  bond  and  mortgage,  which  were  executed  by  Hallahan  and  Ahearn  to  a 
resident  of  the  State  of  New  Jersey. 

EM,  that  the  right  of  the  mortgagee  or  a  person  claiming  under  him  to  sue 
Hallahan  and  Ahearn  upon  the  bond  executed  by  them  for  a  deficiency,  arising 
upon  the  sale  of  the  premises  pursuant  to  a  judgment  of  foreclosure  and  sale 
rendered  by  a  New  Jersey  court,  was  governed  by  the  laws  of  the  State  of 
New  Jersey. 

Appeal  by  the  plaintiff,  Charles  Stumpf,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
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the  clerk  of  the  county  of  New  York  on  tlie  17th  day  of  June, 
1904,  upon  a  verdict  of  nonsuit  rendered  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term. 

This  action  is  brought  upon  a  bond  made  by  the  defendants  to 
Caroline  F.  Harrison,  to  recover  for  a  deficiency  arising  from  the 
foreclosing  of  a  moi'tgage  covering  lands  in  New  Jersey  given  to 
secure  the  bond. 

The  bond  in  suit  was  made  under  the  following  circumstances : 
On  the  5th  of  May,  1897,  Meta  R.  Sedgwick,  a  resident  of  New 
York  city,  being  the  owner  of  certain  premises,  in  Llewellyn  Park, 
Orange,  N.  J.,  entered  into  a  contract  with  the  defendants  Halla- 
han  and  Ahearn,  who  were  also  residents  of  the  city  of  New  Y'^ork, 
and  the  owners  of  the  premises  No.  280  Manhattan  avenue  in  that 
city,  whereby  it  was  agreed  that  she  should  purchase  No.  280  Man- 
hattan avenue  for  the  sum  of  $64,000,  payable  as  follows :  $32,000 
by  taking  title  subject  to  a  mortgage  for  that  amount ;  $30,000  by 
conveying  to  Hallahan  and  Ahearn  the  Llewellyn  Park  property, 
and  $2,000  in  cash.  By  the  terms  of  this  contract  Mrs.  Sedgwick 
further  agreed  to  procure  for  Hallahan  and  Ahearn  a  mortgage  on 
the  Llewellyn  Park  property  for  the  sum  of  $13,000  at  six  per  cent 
to  be  made  simultaneously  with  the  transfer  of  the  title.  Pursuant 
to  this  contract,  Mrs.  Sedgwick  procured  from  Caroline  F.  Harrison, 
of  East  Orange,  N.  J.,  a  loan  of  $13,000  to  be  secured  by  a  pur- 
chase-money mortgage  on  the  Llewellyn  Park  property.  The 
closing  of  the  transaction,  including  the  exchanging  of  the  proper- 
ties and  the  execution  and  delivery  of  the  bond  in  suit  with  the 
mortgage,  was  done  in  New  York  city.  Thereafter  the  defendants 
paid  to  attorneys  representing  the  mortgagee  in  New  York  city  the 
six  months'  interest  due  November  14,  1897.  By  deed  dated  April 
1,  1898,  the  defendants  conveyed  the  Llewellyn  Park  property  to 
one  Joseph  E.  Weed,  who  accepted  the  conveyance  subject  to  the 
aforesaid  mortgage  of  $13,000,  which  he  assumed  and  agreed  to  pay. 
The  purchaser  thereafter  defaulted  in  the  payment  of  interest.  The 
mortgagee,  Caroline  F.  Harrison,  commenced  suit  in  the  Court  of 
Chancery,  State  of  New  Jersey,  to  foreclose  the  mortgage,  making 
Weed  and  one  Tandervoort,  a  subsequent  incumbrancer,  parties 
thereto,  and  judgment  of  foreclosure  and  sale  was  entered  and  the 
property  sold  to  the  said  Caroline  F.  Harrison  for  $10,000.    The 
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amonnt  dae  on  the  bond  and  mortgage  at  that  time  was  $13,988.08, 
and  for  the  amount  of  the  deficiency,  together  with  interest  thereon, 
this  action  was  brought. 

These  defendants  were  not  joined  as  parties  to  the  foreclosure 
action,  and  no  demand  was  made  upon  them  until  a  few  days  before 
this  action  was  instituted.  The  bond  in  suit  was  assigned  to  the 
plaintiff.  Upon  the  trial  defendants  tendered  to  the  plaintiff  in 
cash  the  sum  of  $18,500  for  the  property,  which  included  the  amount 
of  the  mortgage,  principal,  interest,  taxes,  etc.,  which  was  refused. 
At  the  end  of  the  whole  case  plaintiff  moved  for  a  direction  of  a 
verdict  in  his  favor  and  the  defendants  for  a  dismissal  of  the  com- 
plaint. The  court  directed  the  jury  to  return  a  verdict  of  nonsuit, 
*and  it  is  from  the  judgment  entered  thereon  that  this  appeal  is 
taken. 

R6bej*t  Z.  Harrison^  for  the  appellant. 

Joseph  A.  Farley^  for  the  respondents. 

O'Brien,  J. : 

In  this  action  on  the  bond  for  a  deficiency  arising  from  the  fore- 
closure of  the  mortgage  covering  lands  in  New  Jersey  given  to 
secure  the  bond,  the  defendants  among  others  interposed  as  a  defense 
the  statute  of  New  Jersey  regulating  proceedings  to  recover  on 
bonds  and  mortgages,  and  the  foreclo8ui*e  and  sale  of  property 
thereimder.  Tliat  statute,  among  other  things,  provided  that  in  all 
cases  where  a  bond  and  mortgage  were  given  for  the  same  indebt- 
edness the  proceedings  to  collect  the  debt  shall  be  :  First,  to  fore- 
close the  mortgage,  but  no  deficiency  judgment  can  be  obtained  in 
a  foreclosure  action;  second,  if  the  property  does  not  sell  for 
enough  to  satisfy  the  debt,  interest  and  costs,  an  action  may  be 
brought  on  the  bond  for  the  deficiency  within  six  months  after  the 
sale ;  third,  if  the  mortgagee  recovers  a  judgment  for  the  deficiency 
in  an  action  on  the  bond,  the  foreclosure  is  opened  and  the  mort- 
gagor may  redeem  within  six  months  after  the  entry  of  judgment. 
(See  Gen.  Stat.  N.  J.  2112,  §§  47,  48.) 

The  point  upon  which  the  learned  trial  judge  decided  the  case 
was  tliat  this  New  Jersey  statute  was  binding  and  was  a  bar  to  the 
maintenance  of  this  action.  It  follows,  therefore,  that  the  question 
App.  Div.— Vol.  CI.        25 
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which  is  presented  for  onr  determination  upon  this  appeal  is  as  to 
wliether  the  bond  in  suit  is  governed  by  the  law  of  New  York  or 
by  the  law  of  New  Jersey.  Some  of  the  general  rules  respecting 
the  law  of  place  summarized  by  the  appellant,  which  we  regard  as 
settled,  may  be  stated :  Firsts  all  matter  bearing  upon  the  execution, 
interpretation  and  validity  of  contracts,  including  the  capacity  of 
the  parties  to  the  contract,  are  determined  by  the  law  of  the 
place  where  the. contract  is  made  {Union  Nat  Bank  v.  Chap- 
inan^  169  N.  Y.  538) ;  second^  all  matters  connected  with  its  per- 
formance are  regulated  by  the  law  of  the  place  where  the  contract, 
by  its  terms,  is  to  be  performed ;  thirds  if  no  place  of  perform- 
ance is  mentioned  in  the  contract,  a  presumption  arises  that  the  par- 
ties intend  that  it  should  be  performed  where  it  is  made ;  fourth, 
contracts  referring  to  the  transfer  of  title  to  land  are  governed  by 
the  law  of  the  place  where  the  land  is  situated ;  Jiftky  all  matters 
respecting  the  remedy  to  be  pursued,  including  the  bringing  of  suit, 
etc.,  depend  upon  the  law  of  the  place  where  the  action  is  brought. 

These  general  rules  are  subordinate  to  the  primary  canon  of  con- 
struction, which  requires  that  where  it  can  be  ascertained  the  inten- 
tion of  the  parties  shall  govern.  Thus,  though  it  may  be  stated 
generally  that  a  contract  is  to  be  considered  and  determined  under 
the  law  of  the  State  where  it  was  made,  this  rule  is  of  no  force  in  a 
case  where  it  can  be  fairly  said  that  the  parties  at  the  time  of  its 
execution  manifested  an  intention  that  it  should  be  governed  by  the 
laws  of  another  State ;  or,  diflferently  expressed,  "  where  the  contract 
is,  either  expressly  or  tacitly,  to  be  performed  in  any  other  place 
(than  where  made),  there  the  general  rule  is  in  conformity  to  the 
presumed  intention  of  the  parties,  that  the  contract  as  to  its  validity, 
nature,  obligation  and  interpretation  is  to  be  governed  by  the  law  of 
the  place  of  performance."     (Story  Confl.  Laws  [8th  ed.],  §  280.) 

As  indicative  of  the  intention  of  the  parties,  as  to  the  law  of  the 
place  which  should  govern,  we  start  first  with  the  proposition,  not 
to  be  disputed,  that  the  bond  and  mortgage  constituted  one  contract 
and  are  to  be  considered  together.  Examining  them,  we  find  that 
the  obligee  was  a  resident  of  New  Jersey ;  that  the  bond  was  secured 
by  mortgage  on  lands  in  New  Jersey ;  that  the  bond  is  made  in  refer- 
ence to  the  laws  of  New  Jersey,  that  being  the  State  in  which  the 
lands  mortgaged  to  secure  the  payment  of  said  bond  were  situate, 
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and.  that  obligee  foreclosed  the  mortgage  in  New  Jersey,  thus  tak- 
ing advantage  of  the  laws  of  that  State  in  respect  to  the  foreclosure. 
We  say  that  the  bond  was  payable  in  New  Jersey,  because,  that 
being  the  residence  of  the  mortgagee,  the  law  requires  that  the 
debtor  must  seek  the  residence  of  the  creditor  for  the  purpose  of 
discharging  the  debt.  Though  not  a  conclusive  consideration,  the 
manifest  injustice  of  applying  any  other  rule  to  the  facts  here 
appearing  is  apparent.  By  the  conveyance  to  Weed  in  which  he 
assumed  and  agreed  to  pay  the  mortgage  debt,  the  relation  of  prin- 
cipal and  surety  was  created  as  between  the  parties.  The  mort- 
gagee must  be  held  to  have  legally  received  notice  by  the  recording 
of  the  deed,  and  she  must  have  had  actual  notice  at  the  time 
of  the  commencement  of  her  foreclosure  suit.  She  was  not  at  lib- 
erty to  disregard  the  relationship  thus  created,  or  do  any  act  prejudi- 
cial to  the  interests  and  rights  of  the  surety.  She  neglected,  how- 
ever, to  notify  them  or  make  them  parties  in  the  foreclosure  action, 
and  thus  elected  to  make  the  land  the  primary  fund,  and  by  selling 
it  as  she  did  the  defendants  lost  their  rights  to  protect  the  security, 
or  do  what  they  could  to  protect  themselves  against  a  deficiency. 
Had  they  brought  suit  in  New  Jersey  within  the  six  months  as  pro- 
vided by  statute,  the  defendants  would  have  had  the  right  to  redeem. 
Instead,  however,  of  following  that  remedy,  she  waited  nearly  three 
years  before  proceeding  upon  the  bond,  and  then  the  land  having 
gone  forever,  the  defendants  were  unable  to  protect  themselves  and 
could  no  longer  redeem  ;  and  although  upon  the  trial  the  defendants 
tendered  the  full  amount  due,  the  mortgagee  was  unable  or  unwill- 
ing to  restore  to  the  defendants  the  property. 

We  deem  it  unnecessary  to  decide  the  point  as  to  whether  or  not 
the  failure  to  make  the  defendants  parties  in  the  foreclosure  suit 
and  the  proceedings  taken  to  sell  the  property  discharged  the 
defendants,  because  upon  the  first  proposition  which  we  discussed, 
as  to  whether  it  was  the  law  of  New  York  of  the  law  of  New  Jer- 
sey that  should  govern,  we  have  sufficiently  indicated  our  view  that 
the  law  of  New  Jersey  must  govern.  Under  the  statute  of  that 
State  the  right  to  proceed  upon  the  bond  for  a  deficiency  was 
barred,  and  the  learned  trial  judge  was  right  in  holding  that  the 
plaintiff's  action  could  not  be  maintained.  In  directing  a  nonsuit, 
which  is  an  anomaly,  there  was  an  error  in  form.    The  learned 
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trial  jadge,  having  reached  a  correct  concladon  in  favor  of  the 
defendants,  ahonld  have  directed  the  jnry  to  find  a  verdict  in  their 
favor.  This,  however,  is  a  mere  error  in  form  which  shonld  be  cor- 
rected, and  the  judgment  shonld  accordingly  be  modified,  and  as  so 
modified  afiirmed,  without  costs. 

Van  Bbunt,   P.   J.,   Patterson,   Hatch   and  Laughlin,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs. 


Habold  Nathan,  as  Administrator,  etc.,  of  Martin  Cassidy, 
Deceased,  Appellant,  v.  Fredeeiok  TJhlmann,  Respondent, 
Impleaded  with  Others,  Defendants. 

Bcmk  offlcera  —  liability  <f,  whare  depoiiti  are  taken  by  tJiem  with  kiuneledge  that  the 
bank  is  ineolwnt — a  judgment  in  fawr  of  some  depositors  is  not  admissible  in  a 
suit  by  others — it  is  not  necessary  to  prove  intentional  and  deliberate  bad  faith 
on  their  part — proof  that  the  deficiency  in  t?ie  bank  proved  to  be  larger  than, 
p7ior  to  the  appointment  of  receivers,  it  was  stated  to  be  by  the  bank  examiner 
to  its  officers  —  as  affecting  the  credibility  of  the  examiner  its  admission  was 
discretionary, 

A  judgment  recovered  in  an  action  brought  by  the  plaintiff  as  assignee  of  a  num- 
ber of  depositors  in  an  insolyent  bank,  against  the  ofDcers  and  directors  of  such 
bank,  to  recover  the  losses  sustained  by  such  depositors  in  consequence  of  the 
act  of  the  defendants  in  permitting  the  bank  to  receive  moneys  on  deposit  when 
they  knew  it  to  be  insolvent,  is  not  admissible  in  evidence  in  a  similar  action 
subsequently  brought  by  the  sam^  plaintiff  as  assignee  of  other  and  different 
depositors. 

Upon  the  trial  of  such  an  action  it  is  improper  for  the  court  to  instruct  the  jury 
that  they  must  find  actual,  intentional  and  deliberate  bad  faith  on  the  part  of 
the  defendant  in  order  to  entitle  the  plaintiff  to  a  verdict. 

The  rule  applicable  to  such  an  action  is  as  follows:  The  relation  of  a  director  of 
a  bank  to  its  depositors  is  a  confidential  and  fiduciary  one;  and  a  director  who, 
having  ascertained  by  personal  investigation  that  his  bank  is  hopelessly  insol- 
vent, participates  in  keeping  the  bank  open  for  the  receipt  of  deposits,  in  effect 
represents  to  the  public  during  that  period  that  it  is  solvent,  commits  a  breach 
of  his  legal  duty  and  becomes  personally  liable  to  one  who  during  such  time 
makes  deposits  therein. 

Upon  the  trial  of  such  an  action  it  appeared  that,  a  few  days  before  the  bank 
closed  its  doors,  a  bank  examiner  iaformed  one  of  the  defendants  that  the  ci^i- 
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tal  of  the  bank  was  impaired  to  the  extent  of  $70,000  or  $80,000,  whidi  would 
have  left  sufficient  assets  to  cover  the  bank's  liabilities.  It  further  appeared 
that  after  the  bank  had  passed  into  the  hands  of  receivers  the  same  bank 
examiner,  upon  a  more  thorough  examination  of  the  affairs  of  the  bank,  found 
the  impairment  of  capital  to  amount  to  $871,000.  On  the  cross-examination 
of  the  bank  examiner  the  plaintiff  asked  him  to  explain  the  discrepancy 
between  the  two  statements  which  he  had  made  in  regard  to  the  condition  of 
the  affairs  of  the  bank,  but  the  court,  over  the  plaintiff's  exception,  excluded 
the  question. 

Held,  that  the  condition  of  the  bank,  after  it  closed  its  doors,  was  not  material 
or  relevant  upon  the  question  of  the  defendant's  liability,  and  that  the  evidence 
which  the  plaintiff  sought  to  elicit  was  only  competent,  if  at  all,  for  the  pur- 
pose of  affecting  the  credibility  of  the  bank  examiner  as  a  witness; 

That,  in  view  of  the  fact  that  the  evidence  sought  to  be  elicited  by  the  plaintiff 
had  a  tendency  to  mislead  the  jury,  and  of  the  rule  that  the  scope  of  a  cross- 
examination  as  to  collateral  matter  for  the  purpose  of  affecting  the  credibility 
of  a  witness  is  within  the  control  of  the  trial  judge,  the  exclusion  of  the  ques- 
tion propounded  by  the  plaintiff  to  the  bank  examiner  did  not  constitute  an 
error  which  would  justify  the  reversal  of  a  judgment  entered  upon  a  verdict 
in  favor  of  the  defendant. 

Appeal  by  the  plaintiff,  Harold  Nathan,  as  administrator,  etc., 
of  Martin  Caasidy,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant  Frederick  Uhlmann,  entered  in  tlie 
office  of  the  clerk  of  the  county  of  New  York  on  the  16th  day  of 
December,  1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  27th  day  of  November,  1902, 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

Harold  Nathan^  for  the  appellant. 
William  A,  Jenner^  for  the  respondent. 

O'Brien,  J. : 

Tliis  action  was  brought  by  the  plaintiff's  intestate,  as  assignee 
of  five  depositors  in  the  Madison  Square  Bank,  to  recover  for 
losses  sustained  by  such  depositors  in  consequence  of  the  defend- 
ants, who  were  officers  and  directors  of  the  bank,  receiving  money 
on  deposit  at  a  time  when  such  defendants  knew  the  bank  to  be 
insolvent. 

The  material  facts  appearing  in  the  record  were  before  this  court 
upon  a  former  appeal  from  a  judgment  against  the  defendants, 
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entered  upon  a  verdict  of  a  jury.  {Cassidy  v.  TJhknann^  27  App. 
Div.  80.)  We  aflSrmed  the  judgment,  but  the  Court  of  Appeals 
ordered  a  reversal  {Casddy  v.  Uhlmcmnj  163  N.  Y.  380)  npou  the 
ground  that  there  was  error  in  excluding  the  testimony  of  the 
defendant  XJhlmann  as  to  his  belief  in  the  solvency  of  the  bank. 
That  was  the  only  ground  of  the  reversal.  It  is  not  necessary, 
therefore,  to  discuss  anything  on  this  appeal  except  some  special 
features  of  the  case  as  now  presented. 

In  addition  to  the  case  cited  we  have  a  kindred  one  in  Cas^y  v. 
Uhlmann  (54  App.  Div.  205 ;  affd.,  170  N.  Y.  505),  instructive  on 
the  general  question  of  liability  of  defendants  in  actions  of  this 
character.  The  last  trial  resulted  in  a  verdict  in  favor  of  the 
defendant  Uhlmann,  and  from  the  judgment  so  entered  the  plain- 
tiflf  appeals.  He  contends,  among  other  things,  that  the  court  erred 
in  excluding  as  evidence  the  judgment  in  Cdssidy  v.  Uhlmann  (54 
App.  Div.  205),  it  being  insisted  by  him  that  it  was  admissible,  at 
least  as  proof  of  the  fact  that  the  defendants  knew  of  the  insolvency 
.  of  the  bank  when  the  deposits  were  received. 

We  do  not  think  that  this  contention  can  be  upheld,  for  the  par- 
ties are  not  the  same.  They  are  actually  different  and  the  judgment 
sought  to  be  introduced  is  res  inter  alios  acta.  Here  Cassidy  (and 
now  his  administrator  )  is  endeavoring  to  enforce  the  claims  of 
depositors,  but  they  are  other  and  different  depositors  from  those 
whose  rights  Cassidy  souglit  to  enforce  in  the  other  action.  Each 
is  an  independent  party  with  an  independent  claim.  As  assignee 
Cassidy  had  no  other  or  different  right  than  his  individual  assignors 
could  enforce  had  they  personally  brought  the  action  ;  and  if  we 
escape  the  confusion  arising  from  the  fact  tliat,  in  both  actions,  the 
assignee  of  separate  and  distinct  depositors  is  the  same  person, 
namely,  Martin  Cassidy,  it  will  at  onco  be  apparent  that  the  ruling 
of  the  trial  judge  was  right.  We  are  not  referred  to  any  authority 
which  holds  in  substance  or  in  principle  or  from  which  it  can  be 
deduced  that  a  judgment  obtained  by  a  depositor  in  one  action  is 
competent  evidence  against  the  same  defendant  in  another  action 
brought  by  another  and  different  depositor.  The  exclusion,  there- 
fore, of  the  judgment  does  not  constitute  ground  for  reversal. 

The  second  error  assigned  by  the  appellant  is  the  exclusion  of 
evidence  sought  to  be  elicited  by  a  question  put  by  the  plaintiff  on 


Digitized  by  VjOOQIC 


NATHAN  V.  UHLMANN.  391 


App.  Div.]  First  Dbpakticent,  February,  11M)5.   . 

cross-examination  of  the  bank  examiner,  Jiidson.  It  was  shown  that 
on  one  of  the  days  when  the  defendant  XJhlmann  was  at  the  bank 
arid  its  then  condition  was  under  consideration,  he  had  a  conversa- 
tion with  Judson,  in  which  the  latter  stated  that  the  impairment  of 
the  capital  of  the  bank. was  to  the  extent  of  $70,000  or  $80,000, 
which  would  have  left  after  payment  of  debts  an  amount  for  distri- 
bution among  stockholders.  It  appeared,  however,  that  subsequent 
to  the  appointment  of  receivers,  this  same  bank  examiner,  upon  a 
more  thorough  examination,  found  the  deficiency  to  be  over 
$371,000.  The  details  of  such  examination  and  a  copy  of  the  state- 
ment of  the  assets  and  liabilities  of  the  bank  as  then  found  by  him 
were  introduced  in  evidence.  The  question  was  asked  of  Judson 
how  he  could  explain  the  discrepancy  between  the  statement  which 
he  had  made  to  defendant  XJhlmann  a  few  days  before  the  bank 
closed  its  doors  and  his  statement  of  its  condition  upon  subsequent 
examination.  To  the  exclusion  of  the  question  the  plaintiff  excepted. 
There  would  be  force  in  the  suggestion  that  this  evidence  was 
c:)mpetent  as  bearing  at  least  upon  the  credibility  of  the  witness, 
biit  we  assume  the  rule  is  settled  that  to  some  extent  the  scope  per- 
missible on  cross-examination  upon  collateral  matter  for  the  purpose 
of  affecting  the  credibility  of  a  witness  is  within  the  control  of  the 
trial  judge.  The  question  presented  upon  the  trial  was  the  condi- 
tion of  the  bank  and  the  knowledge  which  the  defendant  Uhlmann 
had  thereof  up  to  the  time  it  closed  its  doors,  and  all  that  appeared 
tliereafter,  because  not  affecting  his  liability,  was  immaterial  and 
irrelevant  except  as  suggested.  Thus  the  condition  of  the  bank  as 
subsequently  found  by  Judson  would  be  immaterial,  because  it  could 
not  in  any  way  have  any  bearing  upon  the  defendants'  liability,  and 
much  less  could  any  explanation  which  Judson  might  make  of  the 
discrepancy  in  the  two  statements  be  regarded  as  material  upon 
that  point.  It  was  dangerous  evidence  and  it  might  well  have 
tended  to  confuse  the  jury  by  the  suggestion  that  the  hopelessly 
insolvent  condition  of  the  bank  as  found  after,  had  some  bearing 
upon  the  defendants'  knowledge  or  belief  before  it  closed  its  doors. 
We  do  not  think,  in  view  of  the  tendency  of  such  evidence  to  mis- 
lead the  jury  and  the  discretion  which  the  court  could  exercise  in 
accepting  or  rejecting  evidence  upon  credibility,  that  the  ruling 
excluding  the  question  would  justify  our  reversing  the  judgment. 
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We  think,  however,  that  the  judgment  cannot  stand  becanse  of 
errors  in  the  charge  with  respect  to  certain  principles  of  law  appli- 
cable to  the  case  and  embraced  in  requests  presented  by  the  plain- 
tiff and  refused  by  the  court. 

The  charge  as  at  first  made  was  not,  strictly  speaking,  erroneous, 
but  it  failed  clearly  and  distinctly  to  state  the  propositions  of  law 
which  plaintiff  was  entitled  to  have  charged. 

In  the  main  charge  the  court  said,  among  other  things :  "  This 
case  is  founded  upon  a  claim  that  the  defendant  acted  fraudulently 
toward  the  depositors ;  that  is,  that  he  disregarded  a  duty  which  he 
owed  them  of  using  good  faith  in  view  of  the  knowledge  which  he 
possessed  and  of  such  power  as  he  had  in  the  direction  of  the  bank's 
affairs.  *  *  *  The  acceptance  of  deposits  in  bad  faith  toward 
the  depositors  by  an  insolvent  bank  is,  in  law,  a  fraud  for  whicli 
those  participating  ^  *  *  should  be  held  answerable.  *  *  * 
The  plaintiff's  case  depends  upon  your  finding  that  tlie  defendant 
had  knowledge  of  the  condition  of  the  bank,  that  he  believed  the 
bank  to  be  insolvent  and  that  he  either  participated  in  the  taking 
of  deposits  with  bad  faith  toward  the  deix)sitor6,  or  that  he  failed 
to  take  such  steps  to  protect  the  depositors,  as  good  faith  would 
require.  *  *  *  The  defendant  has  disclaimed  any  intention 
hostile  to  the  interests  of  the  depositors.  *  *  *  Whether  he 
omitted  something  which  he  should  have  done  and  whether  *  *  * 
it  is  justly  to  be  inferred  that  he  acted  in  bad  faith  *  *  *  you 
are  to  determine.  *  *  *  You  are  to  endeavor  to  find  wliat  was 
the  motive,  the  intent  or  state  of  mind  of  the  defendant,  with  regard 
to  the  interests  of  the  depositors.  *  *  *  Your  finding  of  the 
defendant's  bad  faith  or  dishonest  intention  in  the  matter  *  *  * 
must  not  be  a  matter  of  mere  surmise  or  conjecture.  *  *  *  If 
you  conclude  *  *  *  in  favor  of  the  claim  that  the  defendant 
knew  or  fully  believed  the  bank  to  l)e  insolvent  and  that  he  person- 
ally was  chargeable  with  bad  faith  toward  the  depositors  *  *  * 
your  verdict  would  be  in  the  plaintiff's  favor." 

The  plaintiff  requested  the  court  to  cliarge,  "  It  is  a  fraud  for  the 
officers  of  a  bank  to  permit  a  deposit  when  they  know  tliat  the  bank 
is  insolvent,"  which  request  was  refused,  the  plaintiff  excepting. 
Other  requests  similar  in  substance  were  made  and  refused,  excei> 
tions  being  taken,  and  then  the  plaintiff  made  the  following  request. 
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^^  If  the  Madison  Square  Bank  was  insolvent  on  August  7th  and  Sth, 
1893,  and  the  defendant  had  knowledge  of  such  insolvency  and  with 
such  knowledge  took  part  in  directing  the  receipt  of  deposits  by  the 
bank,  the  plaintiff  is  entitled  to  recover."  This  also  was  refused, 
"  except  as  charged,"  and  plaintiff  excepted.  The  jury  were  thus 
left  to  conclude  that,  whatever  the  acts  of  the  defendant  were,  to 
make  him  liable  they  must  find  that  he  was  animated  by  bad  faith. 
And  in  this  connection  it  is  significant  that  the  jury  first  returned 
a  verdict  "in  favor  of  the  plaintiff  for  the  full  amount  asked,  exon- 
erating the  defendant  from  intention  to  defraud."  The  court 
refused  to  accept  the  verdict  and  instructed  the  jury  again  that  they 
could  find  for  the  plaintiff  only  providing  they  found  "  the  defend- 
ant was  guilty  of  bad  faith  a»ic>wn^i/i5' ^o/Vaurf,  *  *  *  because 
if  you  exonerate  the  defendant  from  bad  faith  amounting  tofrmid^ 
then  tlie  plaintiff  is  not  entitled  to  recover."  The  plaintiff  excepted 
and  requested  tlie  charge  that  "  if  the  defendant  prior  to  the  receipt 
of  these  deposits  knew  that  the  Madison  Square  Bank  was  insolvent 
and  with  such  knowledge  took  part  in  keeping  the  bank  open  or  in 
directing  the  receipt  of  deposits  with  the  intent  that  deposits  should 
be  received,  that  the  plaintiff  is  entitled  to  recover."  This  also  was 
refused,  "  except  as  already  charged,"  the  plaintiff  excepting ;  and 
thereafter  the  jury  returned  a  verdict  for  the  defendant. 

Numerous  other  requests  were  made  and  refused,  exceptions  being 
taken  by  the  plaintiff,  but  they  present  practically  the  same  question  as 
to  whether  the  court  erred  in  instructing  the  jury  that  they  must  find 
actual  intentional  and  deliberate  bad  faith  in  order  to  entitle  plaintiff 
to  a  verdict.  As  said  in  14  American  and  English  Encyclopsedia  of 
Law  (2d  ed.  104) :  ^  To  i-ender  a  false  representation  fraudulent  and 
the  person  making  the  same  liable,  it  is  not  at  all  necessary  that 
there  Bhall  have  been  any  actual  dishonesty  of  motive  or  intention. 
As  far  as  the  mental  attitude  of  the  party  is  concerned,  all  that  is  neces- 
sary is  to  show  that  he  knew  the  representation  was  false  or  to  show 
facts  from  which  such  knowledge  may  be  implied  and  that  he  intended 
that  it  should  be  acted  upon  by  the  person  injured."  The  rule  is 
thus  stated  in  Colejncm  v.  Wolcott  (1  Conn.  285) :  "  When  the  effect 
of  an  act  understandingly  done  is  necessarily  injurious  to  the  rights 
of  another,  the  quo  animo  is  not  a  matter  of  fact ;  it  is  settled  and 
becomes  an  inference  of  law."     And  in  this  State  it  was  held  (head 
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note) :  "  A  banker  who  is,  to  his  own  knowledge,  hopelessly  insolvent 
cannot  honestly  continue  his  business  and  receive  the  money  of  his 
customers;  and,  although  having  no  actual  intent  to  cheat  and 
defraud  a  particular  customer,  he  will  be  held  to  have  intended  the 
inevitable  consequences  of  his  act."  {Anonymous^  67  N.  Y.  598. 
See,  also,  Foster  v.  Charles,  6  Bing.  396.)  In  Boyd^s  Executors  v. 
Browne  (6  Penn.  St.  310)  the  court  said  :  "  The  motives  by  which 
he  was  actuated  do  not  enter  into  the  inquiry.  If  he  make  repre- 
sentations productive  of  loss  to  another,  knowing  such  representa- 
tions to  be  false,  he  is  responsible  as  for  a  fraudulent  deceit." 

The  rule  thus  applicable  was  stated  by  this  court  upon  the 
former  appeal  in  this  action  {Cassidy  v.  Uhlmcmn,  27  App.  Div.  80) 
as  follows  (head  note) :  "  The  relation  of  a  director  of  a  bank  to  its 
depositors  is  a  confidential  and  fiduciary  one ;  and  a  director  who 
having  ascertained  *  *  *  by  personal  investigation  that  his 
bank  is  hopelessly  insolvent,  participates  in  keeping  the  bank  open 
for  the  receipt  of  deposits  *  *  *  in  effect  represents  to  the 
public  during  that  period  that  it  is  solvent,  commits  a  breach  of  his 
legal  duty  and  becomes  personally  liable  to  one  who  during  such 
time  makes  deposits  therein."  This  rule  was  also  referred  to  in  the 
kindred  case  of  Cassidy  v.  UhZmann  (54  App.  Div.  205),  and  was 
approved  upon  appeal  to  the  Court  of  Appeals  (170  N.  Y.  505). 

Irrespective,  therefore,  of  any  intentional  wrong  or  bad  faith, 
the  defendant,  if  the  jury  found  that  he  had  knowledge  that  the 
bank  was  insolvent  and  participated  thereafter  in  the  receipt  of 
deposits,  was,  as  matter  of  law,  guilty  of  fraud  and  liable  for  the 
loss  sustained  thereby.  This  rule  the  plaintiff  was  entitled  to  have 
charged  to  the  jury  as  requested,  and  for  the  error  in  refusing  to  so 
charge,  we  think  the  judgment  must  be  reversed  and  a  new  trial 
granted. 

The  judgment  and  order  accordingly  should  be  reversed  and  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson,  Hatch  and  Lauohlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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Aleck  Aleokson,   Appellant,  v.  Erie  Railroad  Company, 

Respondent. 

Negligence  —  ir^ury  to  an  emjjioyee  engaged  in  removing  ioith  the  aid  of  a  steam 
engine  lumber  from  a  dock  to  a  float — t/te  toithdraioal,  by  the  employed e  superin- 
tendent, of  a  foreman  who  was  engorged  in  signaling  to  Vie  engineer  when  to  stop 
and  when  to  start  his  engine  — proximate  cause — assumption  of  risk. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  it  appeared  that 
the  plaintiff  was  one  of  a  gang  of  men  employed  by  the  defendant  in  the  work 
of  loading  lumber  from  a  dock  upon  a  float;  that  the  logs  were  drawn  to  the 
edge  of  the  dock  by  means  of  a  rope  attached  to  the  engine  of  a  floating  pile- 
driver  moored  near  the  dock;  that  the  physical  conditions  were  such  as  to 
authorize  the  jury  to  And  that  it  was  necessary,  in  order  to  guard  against  the 
possibility  of  accident,  to  station  a  signalman  on  the  dock  for  the  purpose  of 
notifying  the  engineer  when  to  stop  and  start  the  engine;  that  on  the  day  in 
question,  the  foreman  of  the  plaintiff's  gang  acted  as  signalman  and  that  after 
the  work  had  continued  for  about  an  hour,  the  defendant's  superintendent  took 
away  the  foreman  and  ordered  the  remaining  men  to  proceed  with  the  work  with- 
out de^gnating  or  requesting  any  one  to  perform  the  duties  of  signalman;  that 
soon  thereafter,  while  the  work  was  proceeding  and  when  no  one  was  acting 
as  signalman,  the  engineer  of  the  piledriver  allowed  a  stick  of  lumber  which  he 
was  engaged  in  hoisting  to  drop  and  strike  the  plaintiff  on  the  leg,  breaking  it. 

Held,  that  a  judgment  dismissing  the  plaintiff's  complaint  should  be  reversed; 

That  there  was  sufficient  evidence  from  which  the  jury  could  find  that  the  proxi- 
mate cause  of  the  accident  was  the  failure  of  the  defendant  to  keep  a  signal- 
man upon  the  work,  and  that  the  defendant's  superintendent,  who  was  his 
alter  ego,  in  taking  away  the  signalman  and  designating  no  one  to  take  his 
place,  was  guilty  of  negligence; 

That,  in  view  of  the  short  interval  which  elapsed  between  the  withdrawal  of  the 
signalman  and  the  happening  of  the  accident,  it  could  not  be  said  that  the 
plaintiff  had  assumed  the  risk  of  the  absence  of  a  signalman; 

That  the  fact  that  it  appeared  that  at  other  times,  when  the  signalman  went  away 
some  of  the  other  men  were  appointed  to  give  signals,  and  that  on  one  occa- 
sion the  plaintiff  himself  had  performed  such  duty,  was  not  important  except 
as  it  showed  that  the  duty  of  signalman  demanded  no  special  skill  or  pro- 
ficiency, not  that  his  presence  was  not  necessary  to  prevent  accidents; 

That  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's  freedom 
from  contributory  negligence  and  of  his  assumption  of  the  risk  were  questions 
of  fact  which  should  have  been  submitted  to  the  jury. 

Inoraham,  J.,  dissented. 

Appeal  by  the  plaintiff,  Aleck  Aleckson,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
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the  clerk  of  the  county  of  New  York  on  the  22d  day  of  March, 
1904:,  upon  the  dismissal  of  the  complaint  by  direction  of  tlie  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  29th  day  of  March,  1904,  deny- 
ing the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes^ 

The  action  was  brought  to  recover  for  personal  injuries  sustained 
while  plaintiff  was  employed  by  the  defendant  in  loading  timbers 
upon  a  float  from  a  bulkhead,  the  plaintiff's  claim  being  that, 
through  the  defendant's  negligence  in  doing  the  work,  one  of  the 
timbers  dropped  from  the  dock  to  the  float,  struck  and  pinned  him 
to  the  dock  and  broke  his  leg. 

Plaintiff  was  one  of  eight  men  engaged  in  the  work  of  loading 
lumber  from  one  of  the  railroad  docks  to  a  float  in  the  river  along- 
side the  dock.  In  the  water  near  the  lumber  float  was  a  floating 
piledriver  having  engine  and  windlass  and  uprights  over  tlie  toi>s  of 
which  ran  a  rope  carried  to  shore  and  used  to  pull  the  logs  from 
inshore  to  the  edge  of  the  dock,  where  they  would  tumble  down  on 
the  float.  The  work  required  eight  men  ;  an  engineer  down  on  the 
floating  piledriver  to  operate  the  engine  on  receiving  signals ;  the  fore- 
man who  stood  upon  the  dock  in  full  view  of  the  engineer  and  all 
the  other  men,  and  who  gave  signals  to  the  engineer  when  to  drop 
the  logs,,  and  when  to  stop  and  when  to  start  the  engine  ;  two  men 
on  shoi-e  at  the  pile  to  receive  the  rope  or  cable  and  attach  it  to  the 
timbers ;  and  four  men  on  the  float  to  arrange  the  timbers  after  they 
fell  down  upon  the  float.  To  this  last  work  the  plaintiff  and  three 
other  men  were  assigned. 

The  physical  conditions  were  such  that  there  was  a  question  as  to 
the  extent  to  which  the  engineer  could  see  the  pile  of  lumber  or  the 
men  on  shore,  or  the  swinging  logs,  or  the  four  men  assigned  to  duty 
on  the  float.  The  engine  was  in  a  house  on  the  piledriver  with  a  door 
in  one  end  and  the  engineer  could  see  while  operating  the  engine 
the  signalman  (the  foreman)  who  stood  upon  the  corner  of  the  dock 
where  he  could  see  every  man  on  the  work.  The  work  continued 
without  mishap  with  the  eight  men  in  the  positions  indicated  for  an 
hour  on  the  morning  in  question.  After  the  four  men,  including 
plaintiff,  had  arranged  a  log  on  the  float  and  had  returned  to  the 
dock  to  wait  there  for  the  next  log  to  reach  the  float,  the  superin- 
tendent or  head  foreman  came  along  and  took  off  the  foreman  of 
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the  job  who  was  giving  signals,  and  ordered  the  men  remaining  to 
proceed  with  the  work,  without  designating  or  requesting  any  one 
to  take  his  place  to  give  the  signals.  After  the  foreman  had  gone 
the  men  went  on  with  the  work,  and  it  would  appear  that  some  one 
of  them,  in  addition  to  fastening  the  chain  to  one  of  the  sticks  of 
timber,  attached  a  line  to  the  other  end  which  the  witnesses  desig- 
nate as  a  "snub"  line,  and  tried  if  that  would  work.  The  plaintiff 
and  the  three  other  men  who  were  working  with  him  were  then 
standing  on  the  dock.  As  the  stick  or  timber  was  drawn  across  the 
bulkhead  instead  of  going  straight  on  to  the  catamaran,  for  some 
unexplained  reason  it  swung  to  the  right  towards  the  place  where 
the  plaintiff  and  the  three  other  men  were  standing ;  the  end  of  it 
was  some  six  or  seven  feet  above  the  heads  of  these  men.  The 
engineer  then  let  the  stick  drop,  and  although  plaintiff  started  to 
run  up  the  dock  he  T^as  not  quick  enough,  for  the  timber  coming 
down  struck  him  on  the  leg,  breaking  it. 

At  the  close  of  the  testimony  the  complaint  was  dismissed,  and 
from  the  judgment  entered  on  such  dismissal  the  plaintiff  appeals. 

Vi7icent  P.  Donihee^  for  the  appellant. 

Frederic  B.  Jenniivga^  for  the  respondent. 

O'Brien,  J. : 

Whether  the  swerving  of  the  log  was  or  was  not  due  to  the 
** snub"  line  on  the  other  end  of  it  does  not  clearly  appear  nor  is  it 
necessary  for  us  to  determine.  Apart  from  this  we  think  the  evi- 
dence would  justify  the  inference  that  the  negUgence  of  the  engi- 
neer in  operating  the  engine  so  as  to  drop  the  log  onto  the  plaintiff, 
was  due  to  the  absence  of  the  signalman,  for  whose  absence  the 
defendant  is  chargeable.  There  being  upon  this  a  question  of  fact, 
taking  the  inferences  most  favorable  to  the  plaintiff,  which  upon  a 
nonsuit  we  must  do,  we  think  it  was  error  to  dismiss  the  complaint, 
because  there  was  sufBcient  evidence  from  which  the  jury  could 
conclude  that  the  proximate  cause  of  the  accident  was  the  failure  of 
the  defendant  to  keep  upon  the  work  a  signalman,  without  whose 
presence  an  accident  was  probable,  and  as  appears  happened  the 
moment  he  was  withdrawn. 

Without  the  signalman  the  engineer  could  not  with  safety  deter- 
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mine  when  and  where  he  shoald  drop  the  timbers,  and  those  who 
like  the  plaintiff  were  engaged  in  laboring  work  on  the  dock,  had  a 
right  to  assame  that  some  one  would  be  designated  by  the  master  to 
give  the  customary  signals  to  the  engineer.  They  cannot  be  said  to 
have  assumed  the  risk  of  the  absence  of  the  signalman,  for  such  risk 
did  not  exist  until  a  moment  before  the  accident,  at  which  time  the 
signalman  had  been  withdrawn.  If,  with  knowledge  of  this  fact 
the  plaintiff  liad  continued  to  work,  then  the  doctrine  of  assumed 
or  obvious  risk  would  apply;  but. in  view  of  the  testimony  showing 
that  but  a  brief  interval  of  time  elapsed  between  the  removal  of  tlie 
signalman  and  the  accident,  we  do  not  think  that  as  matter  of  law 
it  can  be  said  tliat  the  plaintiff  assumed  the  risk,  and  thus  barred 
his  right  to  recover. 

We  have  not  overlooked  the  testimony  given  that  it  happened  at 
times  when  the  foreman  went  away  that  some  of  the  other  men 
were  appointed  to  give  the  signals  in  his  stead ;  nor  the  fact  that 
upon  another  occasion  and  in  another  employment  this  plaintiff  him- 
self had  performed  that  duty.  Such  testimony  only  tends  to  prove 
that  the  duty  of  the  signalman  demanded  no  special  skill  or  pro- 
ficiency but  that  any  of  the  employees  engaged  in  handling  the 
timber  could  give  the  signals  as  well  as  the  foreman.  The  con- 
sideration of  this  evidence,  however,  does  not  help  us  to  solve  the 
question  presented,  because,  no  matter  how  easy  it  might  have  been 
for  any  of  those  engaged  upon  the  work  to  liave  acted  as  signalman, 
the  fact  here  appears  that  no  one  was  so  designated  to  act  after  the 
foreman  was  called  away.  The  testimony  in  this  case  is  that  no 
request  or  designation  of  any  one  was  made  to  take  the  foreman's 
place  when  he  withdrew.  It  must,  we  think,  be  conceded  that  an 
important  part  of  the  work  was  the  lowering  of  the  timbers  to  the 
deck  of  the  catamaran,  and  that  a  signalman  was  necessary  to  pre- 
vent accidents. 

Starting  with  the  view  that  we  entertain  that  the  jury  could  find 
as  matter  of  fact  upon  the  evidence  that  the  proximate  cause  of  the 
accident  was  the  sudden  lowering  of  the  timber,  due  to  the  absence 
of  the  signalman,  we  do  not  see  why  the  jury  had  not  the  right 
legally  to  infer  that  the  act  of  the  superintendent,  who  was  its  alter 
ego^  in  taking  away  the  foreman  signalman  and  designating  no 
one  to  take  his  place  was  an  act  of  negligence.    The  jury  could 
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reasonably  infer  that  the  accident  would  not  liave  happened  had 
there  been  a  signalman  attending  to  his  duties,  and  the  fact  that 
the  signalman  who  was  so  engaged  left  his  position  does  not  excuse 
the  defendant.  In  Flike  v.  £.  <&  A.  E.  B.  Co.  (53  N.  Y.  649)  it 
was  held  that  where  an  agent  of  the  defendant,  whose  duty  it  was 

'  to  make  up  and  dispatch  trains,  sent  out  a  heavy  freight  train  with 
but  two  brakemen  when  three  were  required,  and  in  consequence  a 
iireman  was  killed,  the  defendant  was  liable. 

With  respect  to  the  duty  imposed  upon  the  master,  we  can  think  of 
no  distinction  in  principle  between  the  act  of  engaging  in  a  hazard- 
ous work  without  sufficient  men,  or  starting  the  work  with  a  suffi- 
cient number  and  then  removing  one,  whose  absence  made  the  work 
extra  hazardous.  It  was  necessary  for  the  safety  of  this  work  that 
there  should  be  a  signalman  ;  and  this  duty  was  not  discharged  by 
the  master  appointing  one,  and  thereafter  directing  him  to  leave. 
We  think,  considering  the  dangerous  chai*acter  of  the  work  and  the 
important  relation  which  the  signalman  bore  to  its  safety,  that  the 
duty  rested  upon  the  master  of  seeing  to  it  that  some  one  was  at  all 
times  supplied  who  could  attend  to  this  work. 

The  question,  therefore,  of  the  defendant's  negligence,  we  think, 
was  one  for  the  jury  equally  witli  that  of  the  plaintiffs  contribu- 
tory negligence  or  assumption  of  risk,  which  upon  the  evidence 
should  have  been  submitted  to  the  jury  as  questions  of  fact,  and 
not  disposed  of  on  the  motion  to  dismiss  the  complaint  as  mat- 
ters of  law.  It  follows  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 

^abide  the  event. 

Van  Bbunt,  P.  J.,  McLaughun  and  Hatch,  JJ.,  concurred ; 
Inosaham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  do  not  concur  in  the  reversal  of  this  judgment,  as  I  do  not 
think  that  the  evidence  shows  that  the  injury  was  caused  by  the 
withdrawal  of  the  signalman,  or  that  the  act  of  the  engineer  in 
lowering  the  timber  was  caused  by  his  failure  to  receive  a  signal 
from  the  signalman. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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The  Niagara  Fibe   Insurance  Company  of  the  City  of  New 
York,  Appellant,  v.  Campbell  Stores,  Respondent. 

DUmissdL  of  a  complaint  distinguithedfrom  the  direction  of  a  verdict  —  UahiUty  of 
a  warehouseman t  far  hides  damaged  by  the  burning  of  the  wareJioiue,  to  an  insur- 
ance company  which  has  paid  as  for  a  total  loss  tliereof —  effect  of  their  having 
been  condemned  as  a  nuisance  by  the  board  cf  Jiealth  and  removed  under  a  contrcKi 
made  by  it. 

The  dismi^Sftl  of  a  complaint  on  a  jury  trial  of  an  action  at  law  is  equivalent  to 
a  nonsuit,  which  in  effect  is  a  determination  that  the  plaintiff's  evidence  is  not 
sufficient  to  sustain  his  cause  of  action;  but  where,  in  such  a  case,  both  the 
plaintifl*s  and  the  defendant's  evidence  is  taken,  if,  upon  all  the  evidence,  the 
plaintiff  lias  established  no  cause  of  action,  the  proper  disposition  of  the  case 
is  to  direct  a  verdict  for  the  defendant. 

In  an  action  brought  by  a  fire  insurance  company  to  recover  the  value  of  certain 
hides,  saved  from  the  ruins  of  the  defendant's  warehouse,  after  it  had  been 
destroyed  by  fire,  it  appeared  that  the  hides  were  owned  by  the  firm  of  Weil 
So  Brothers;  that  the  plaintiff  had  issued  to  such  firm  a  policy  of  fire  insurance 
thereon;  that  after  the  fire  the  plaintiff  paid  to  Weil  &  Brothers  tlie  value  of 
the  hides  and  took  from  them  an  assignment  of  their  interest  in  such  hides; 
that  the  plaintiff  then,  through  one  Lewis,  made  an  agreement  with  the 
defendant,  by  which  the  latter  agreed  to  remove  the  hides  from  the  ruins  and 
hold  them  for  the  plaintiff's  account,  the  plaintiff  out  of  the  proceeds  of  a  sale 
thereof  to  pay  the  expense  of  removal;  that,  pursuant  to  this  contract,  the 
hides  were  removed  from  the  ruins  and  placed  outsLd&  the  burned  wareliousc; 
that  the  fire  occurred  in  the  summer  time  and  that  the  stench  from  the  ruins 
was  very  offensive;  that  shortly  after  the  fire  the  health  commissioner  notified 
the  plaintiffs  representative* and  the  defendant  to  remove  the  hides,  as  their 
presence  endangered  the  public  health;  that  subsequently,  neither  the  plain- 
tiff's representative  nor  the  defendant  having  obeyed  such  notification,  and  the 
custom  house  authorities  having  refused  to  allow  any  of  the  hides  to  be  sold  or 
removed  until  they  had  all  been  recovered  from  the  ruins  and  appraised,  the 
board  of  health  adopted  a  resolution  "that  said  green  salt*  hides  *  *  ♦ 
are  hereby  condemned  by  the  Board  as  a  menace  to  life  and  health,  and  that 
said  owners  be  ordered  to  have  said  hides  *  *  *  removed  at  once; "  that  a 
day  or  two  later  the  board  of  health  let  the  contract  for  the  removal  of  the 
hides  to  one  Harrington  and  directed  the  defendant  to  deliver  the  hides  to  the 
latter;  that  Harrington  did  remove  the  hides,  and  that  neither  the  defendant 
nor  the  board  of  health  had  anything  further  to  do  with  them. 

Section  27  of  the  General  Statutes  of  the  State  of  New  Jersey  (p.  1640).  in  which 
State  the  defendant's  warehouse  was  located,  provides:  "  That  a  notice  of  any 
inspector  of  any  local  board  of  health  to  abate  any  nuisance,  or  by  the  execu- 
tive officer  or  other  authorized  member  of  said  board,  shall  be  taken  as  a  notice 
from  the  board,  and  if  the  owner  or  person  notified  shall  fail  to  abate  the  nni- 
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sance  complained  of,  the  said  board  may  cause  the  same  to  be  abated  in  a  sum- 
mary way,  giving  written  directions  to  the  inspector  in  relation  thereto,  and 
he  shall  proceed  according  to  the  directions  so  given.*' 

It  did  not  appear  that  the  defendant  did  not  act  in  good  faith,  or  that  it  imrtici" 
pated  in  or  consented  to  the  removal  of  the  hides. 

Held,  that  the  court  properly  directed  a  verdict  in  favor  of  the  defendant; 

That,  as  the  hides  were  taken  out  of  the  possession  of  the  defendant  by  para- 
mount authority,  over  which  the  defendant  had  no  control,  and  which  the 
defendant  could  not  have  resisted,  it  was  relieved  from  responsibility  to  the 
plaintiff  for  such  hides: 

That  the  question  whether  the  action  of  the  health  authorities  was  justified  or 
not  was  immaterial; 

That  when  the  hides  were  removed  from  the  ruins  and  placed  outside  the  ware- 
house they  were  as  much  in  the  possession  of  the  plaintiff  as  of  the  defendant. 

Van  Brunt,  P.  J.,  and  Lauohlin,  J.,  dissented. 

Appeal  by  the  plaintiflf,  The  Niagara  Fire  Insurance  Company 
of  the  City  of  New  York,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
<50unty  of  New  York  on  the  28th  day  of  March,  1904,  upon  the  dis- 
missal of  the  complaint  by  direction  of  the  court  after  a  trial  at  the 
New  York  Trial  Term. 

Edgar  «/.  Nathan^  for  the  appellant. 
Henry  IF.  Jessup^  for  the  respondent. 

Inoraham,  J. : 

Upon  the  trial,  at  the  end  of  the  plaintiff's  case,  the  defendant 
Tnoved  to  dismiss  the  complaint.  This  motion  was  denied.  The 
-defendant  then  entered  upon  its  case  and  introduced  its  evidence, 
and  when  the  defendant  rested,  there  being  no  testimony  in  rebut- 
tal, the  defendant  again  moved  to  dismiss  the  complaint ;  which 
motion  was  granted. 

We  have  several  times  called  attention  to  the  imprppriety  of 
«nch  a  motion  after  the  evidence  of  both  parties  has  been  taken. 
A  dismissal  of  a  complaint  in  an  action  at  law,  under  our  practice, 
is  equivalent  to  a  nonsuit,  which  in  effect  is  a  determination  that 
the  plaintiff's  evidence  is  not  sufficient  to  sustain  his  cause  of  action. 
But  after  the  defendant  has  been  heard  and  his  evidence  taken,  if 
App.  Div.— Vol.  CI.        26 
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upon  all  the  evidence  the  plaintiff  has  establislied  no  cause  of  action^ 
tlie  proper  disposition  of  the  case  is  a  direction  of  a  verdict  for  the 
defendant.  In  an  action  at  law  a  dismissal  of  the  complaint  does 
not  determine  the  merits  of  the  action.  Section  1209  of  the  Code 
of  Civil  Procedure  provides  that  "a  final  judgment  dismissing  the 
complaint,  either  before  or  after  a  trial,  rendered  in  an  action  here- 
after commenced,  does  not  prevent  a  new  action  for  the  same  cause 
of  action,  unless  it  expressly  declares  or  it  appears  by  the  judgment- 
roll  that  it  is  rendered  upon  the  merits."  This  applies  to  actions  in 
equity  where  the  formal  judgment  in  favor  of  the  defendant,  no 
affirmative  relief  being  granted,  is  a  dismissal  of  the  complaint,  and 
this  provision  was  inserted  so  that  such  a  dismissal  in  an  equity 
action  should  not  bar  a  subsequent  action  unless  it  appeared  that 
this  dismissal  was  the  result  of  a  determination  of  the  merits  of  the 
controversy,  as  the  verdict  of  a  jury  would  be  in  an  action  at  law 
when  the  case  had  been  fully  tried.  No  objection  is  taken,  how- 
ever, to  the  form  of  the  direction  by  the  court  and  we  will  assume 
in  disposing  of  this  case  that  the  court  directed  a  verdict  for  the 
defendant  upon  all  tlie  evidence. 

The  action  is  brought  by  a  fire  insurance  company  to  recover  the 
value  of  certain  hides  stored  in  the  defendant's  warehouse  that  had 
been  destroyed  by  fire.  The  defendant,  a  foreign  corporation  organ- 
ized under  the  laws  of  the  State  of  New  Jersey,  maintained  aware- 
house  for  the  storage  of  merchandise  at  Hoboken  in  that  State. 
Prior  to  the  30th  of  June,  1900,  a  firm  known  as  Alphonse  "Weil  & 
Brothers  were  the  owners  of  a  quantity  of  hides  which  were  stored 
in  the  defendant's  warehouse  of  the  value  of  upwards  of  $40,000, 
and  upon  these  hides  various  insurance  companies  had  issued  poUcies 
of  insurance.  The  complaint  alleges  that  on  the  30th  of  June, 
1900,  while  these  policies  of  insurance  were  in  full  force,  a  fire 
occurred  which  destroyed  a  part  of  the  warehouse  of  the  defendant 
and  damaged  or  destroyed  a  large  quantity  of  hides  and  other  mer- 
chandise therein ;  that  the  firm  of  Weil  &  Brothers  filed  with  the 
insurance  companies  proof  of  its  loss  by  reason  of  this  fire,  claim- 
ing from  the  insurance  companies  the  total  value  of  the  hides  so 
destroyed,  and  the  said  insurance  company  paid  to-  said  Weil  & 
Brothers  the  value  of  the  hides,  the  amount  of  insurance  being  in 
excess  of  that  value,  and  the  said  insurance  companies  demanded  and 
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received  from  Weil  &  Brothers  an  assignment  of  their  right  title,  claim 
and  interest  in  and  to  the  hides,  whether  damaged  or  not,  then  remain- 
ing in  the  defendant's  warehouse ;  that  on  or  about  the  9th  of  July^ 
1900,  the  insurance  companies  demanded  of  the  defendant  the  hides 
which  were  then  stored  in  the  ruins  of  the  warehouse,  and  that  it 
was  ligreed  between  the  defendant  and  tlie  insurance  companies  that 
the  defendant  would  proceed  to  clear  up  the  ruins  of  the  said  ware- 
Iiouse  and  take  out  all  hides  contained  therein  and  hold  the  same 
for  the  account  of  the  companies,  the  companies  agreeing  to  sell 
said  hides  at  auction  and  out  of  the  proceeds  thereof  when  sold  pay- 
to  the  defendant  the  expense  of  removing  the  hides  from  the  ruins ; 
that  in  pursuance  of  this  agreement  the  defendant  did  proceed  to 
clear  up  the  rains  and  take  out  certain  of  the  hides  which  had  been 
damaged,  but  which  in  their  damaged  condition  were  of  the  value 
of  upwards  of  $12,000;  that  in  violation  of   its  agreement  with 
said  insurance  companies  and  its  duty  as  warehouseman,  the  defend- 
ant  delivered  the  said  hides  to  other  parties,  to  the  damage  of  the 
said  companies  in  the  sum  of  $12,000.     And  the  plaintiff,  having 
received  an  assignment  from  the  other  insurance  companies  upon 
their  cause  of  action  against  the  defendant,  asked  for  judgment  for 
the  snm  of  $12,000.     The  cause  of  action  is  thus  based  upon  a  deliv- 
ery  of  the  hides  to  other  parties  without  the  knowledge  or  consent 
of  the  insurance  companies. 

The  answer  admits  and  alleges  that  after  the  fire  a  Mr.  Lewis, 
representing  certain  insurance  companies,  called  upon  the  defendant 
and  requested  it  to  take  out  the  hides  which  might  be  recovered 
from  the  ruins  of  the  warehouse,  stating  that  he  desired  to  sell  these 
hides  for  the  account  of  the  insurance  companies,  and  it  was  there- 
upon agreed  that  the  defendant  should  proceed  to  uncover  said  hides- 
for  its  account,  and  that,  when  uncovered,  they  should  be  sold,  and" 
defendant  reimbursed  from  the  proceeds  for  its  actual  expense  in  so 
doing,  and  that  the  balance,  if  any  remaining,  should  be  turned 
over  to  said  insurance  companies;  that  the  said  hides  had  been 
imported  from  foreign  countries  to  the  port  of  New  York  and  had 
been  stored  in  bond,  subject  to  the  payment  to  the  United  States  of 
the  customs  duties  imposed  thereon,  and  that  the  custom  house 
authorities  refused,  though  requested  so  to  do,  to  release  said  hides^ 
or  any  of  them,  until  the  said  hides  and  all  other  contents  of  the 
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warehouse  should  liave  been  recovered,  and  declined  to  appraise  the 
goods  until  they  should  have  all  been  uncovered  and  the  duty 
tliereon  ascertainable ;  that  while  the  defendant  was  proceeding  to 
uncover  these  goods  under  the  agreement  above  set  forth,  the  said 
hides,  which  were  badly  injured  by  the  fire,  "gave  out  a  stench 
and  smell  that  caused  great  public  complaint,  with  the  result  that  on 
or  about  the  24th  day  of  July,  1900,  the  board  of  health  of  Hoboken, 
under  and  by  virtue  of  powers  vested  in  it  by  law,  duly  made  an 
order  condenming  said  hides  and  requiring  their  prompt  removal  as 
constituting  a  public  nuisance,  of  which  action  this  defendant  was 
notified  ; "  that  subsequently,  and  l>efore  the  goods  had  been  taken 
into  i)06session  by  the  insurance  company  or  sold,  an  order  \wis 
issued  by  the  board  of  health  of  Hoboken  to  one  Harrington,  or  an 
agreement  made  with  him  by  said  lK)ard5  whereupon  said  Harring- 
ton domandeil  and  proceeded  at  once  to  remove  said  hides  outside 
of  the  limits  of  the  city  of  Hoboken  ;  that  the  defendant  never 
rwoivod  anything  for  the  said  hides,  and  was  not  reimbursed  for  its 
oxponso  in  uncovering  the  same ;  that  the  said  hides  were  in  fact 
delivered  to  Harrington  pursuant  to  the  requirements  of  the  board 
of  health,  and  by  him  disposed  of,  but  the  manner  or  times  of  such 
disposition  was  unknown  to  defendant ;  that  the  action  of  the  board 
of  Iiealth  and  said  Harrington,  acting  under  its  authority,  rendered 
the  performance  of  the  agreement  which  the  defendant  had  made 
impossible,  and  that  this  action  of  the  board  of  health  was  com- 
municated to  Lewis,  who  was  fully  advised  in  relation  thereto. 

Upon  the  trial  it  was  proved  that  the  fire  commenced  on  the  30th 
of  June,  1900,  and  continued  until  Monday,  July  second ;  that  the 
fire  destroyed  the  warehouse  in  which  the  hides  were  stored ;  that 
eubsequently  the  insurance  companies  paid  the  loss  to  Weil  & 
Brothers  and  received  an  order  on  the  defendant  for  the  hides 
olftimed  by  Weil  &  Brothers ;  that  this  order  was  turned  over  to  a 
Mr.  Lewis,  who  was  requested  to  take  charge  of  the  matter  on 
belialf  of  the  insurance  companies,  and  a  communication  was  there- 
upon sent  to  the  defendant  stating  that  Messrs.  Wood  row  &  Lewiii 
wcie  authorized  to  take  charge  of  all  goods  remaining  in  the  ware- 
house and  damaged  by  the  fire  on  June  thirtieth,  and  to  take  such 
fiirtlier  action  as  might  be  necessary  for  the  removal  and  disposition 
of  the  same.     Lewis  testified  that  he  was  one  of  the  firm  of  Wood- 


Digitized  by  VjOOQIC 


NIAGARA  F.  INS.  CO.  v.  CAMPBELL  STORES.    -405 


App.  Div.]  First  Depabtment,  Februahy,  1905. 

row  &  Lewis  and  that  he  was  employed  by  the  insurance  companies 
to  care  for  the  salvage  in  these  warehouses ;  that  he  had  an  inter- 
view with  a  Mr.  Campbell,  who  was  president  of  the  defendant  cor- 
poration, and  delivered  to  Campbell  his  authority  from  the  insur- 
ance companies  and  stated  to  Campbell  that  he  would  have  to  make 
some  efforts  to  know  whether  there  was  anything  in  the  burned 
storehouse  or  not ;  that  Campbell  said  there  wonld  be  considerable 
expense  to  clear  up  the  ruins  and  that  he  did  not  feel  disposed  to 
spend  his  money  on  it.  Lewis  then  said  :  "  I  will  tell  you  what  I 
will  do ;  I  will  spend  $250  of  my  money  to  make  a  demonstration 
of  it."  This  proposition  was  declined.  Lewis  then  proposed  that  he 
would  join  with  Campbell  and  clear  up  the  ruins  to  the  extent  of 
paying  Campbell  out  of  the  salvage  the  amount  of  Campbell's  labor 
on  anything  that  they  recovered  there  in  the  way  of  hides.  Camp- 
bell said  that  he  would  do  that,  Lewis  to  agree  to  hold  the  proceeds 
of  sale  of  any  hides  in  order  to  compensate  Campbell  for  money 
that  he  spent  for  labor  in  cleaning  up  the  ruins  of  the  storehouse, 
and  to  that  Lewis  agreed.  Campbell  subsequently  put  a  large  force 
of  men  on  the.  ruins,  and  about  July  ninth  some  of  the  hides  came 
out  and  as  they  were  uncovered  they  were  piled  up  on  one  side  on 
the  northeast  corner  of  the  storehouse.  This  work  proceeded  from 
day  to  day,  and  in  the  latter  part  of  the  week  of  July  ninth  suffi- 
cient of  the  hides  were  out  to  justify  a  sale.  It  was  then  discov- 
ered that  these  hides  were  in  bond  and  that  they  could  not  be  sold 
or  delivered  until  the  custom  house  authorities  had  consented. 
Upon  application  to  the  custom  house  the  authorities  refused  to 
allow  any  of  the  hides  to  be  sold  or  removed  until  they  had  all  been 
recovered  from  the  ruins  in  order  that  they  could  be  appraised,  and 
the  government  officers  subsequently  refused  to  modify  this  order. 
The  work  of  taking  out  the  hides  was  then  proceeded  with.  Subse- 
quently Lewis  discovered  that  a  pile  of  hides  on  the  northeast  cor- 
ner of  the  wall  had  disappeared,  and  he  was  informed  that  these 
hides  had  been  put  upon  two  railroad  cars  which  were  upon  a  side 
track  some  little  distance  off  ;  that  they,  had  been  put  there  to  keep 
them  out  of  the  sun,  as  they  had  commenced  to  smell  and  they 
would  not  in  that  way  be  so  offensive ;  that  upon  the  following 
Monday  Lewis  discovered  that  these  cars  had  been  taken  away,  and 
when  he  asked  Mr.  Campbell  about  them  Campbell  said  he  did  not 
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know  what  had  become  of  them ;  that  he  had  been  informed  that 
they  had  been  sent  up  the  road  to  some  siding  or  switch,  and 
-upon  the  request  of  Lewis  to  have  the  hides  brought  back  Camp- 
bell said  they  had  been  ordered  away ;  that  other  cars  were  then 
brought  in  front  of  the  warehouse  and  the  hides  were  being  sorted 
out  and  placed  upon  the  cars ;  that  on  July  twenty-fourth  Lewis 
asked  Campbell  to  have  these  hides  brought  back  so  that  they  could 
be  sold,  and  Campbell  said  that  he  would  order  them  back  from  the 
siding  or  switch  wherever  it  was;  that  on  Wednesday,  the  twenty- 
liftli,  Campbell  came  to  Lewis'  office  and  said  he  thought  the  cars 
?liad  been  returned,  when  I^wis  said,  "  We  will  have  the  sale  of 
those  liides  to-morrow,"  to  which  Campbell  replied,  "All  right, 
the  sooner  the  better,"  wliereupon  Lewis  advertised  the  sale  of  the 
hides  for  Thursday  morning,  July  twenty-sixth.  On  July  twenty- 
sixth  Lewis,  with  the  auctioneer,  wenk  to  the  premises  to  conduct 
the  sale,  was  met  by  Mr.  Campbell  who  introduced  him  to  a  Mr. 
Hyde  as  Campbell's  attorney  who  would  accompany  Lewis  at  the 
45ale.  Hyde  and  Lewis  then  went  to  tlie  premises,  but  found  that  no 
liides  were  there.  The  defendant's  superintendent  was  asked  where 
they  were,  and  said  he  did  not  know.  Subsequently  Hyde  told 
Lewis  that  the  liides  had  been  removed  by  a  man  named  Harring- 
ton, under  some  authority  given  by  the  board  of  health  of  Hoboken. 
Hyde  and  Lewis  then  went  to  the  board  of  health  and  saw  the 
health  commissioner.  Dr.  Heifer.  Dr.  Heifer  stated  that  he  liad 
ordered  the  removal  of  the  hides,  and  Lewis  then  returned  to  New 
York,  as  the  hides  had  disappeared.  Upon  cross-examination, 
Lewis  testified  that  he  received  word  from  Campbell  that  the  board 
of  health  had  condemned  these  hides  the  latter  part  of  the  first  week 
after  the  fire ;  that  on  Tuesday,  July  twenty-fourth,  he  received  a 
letter  from  Campbell  which  was  introduced  in  evidence.  By  that 
letter  Lewis  was  notified  that  the  board  of  health  of  the  city  of  Hobo- 
ken had  condemned  the  hides  stored  by  Weil  &  Brothers  and 
•ordered  their  immediate  removal,  and  Lewis  was  notified  that  he 
must  arrange  to  remove  them  immediately ;  that  in  default  thereof 
the  defendant  would  be  compelled  to  dispose  of  them  if  possible, 
;and  if  not,  to  destroy  them ;  that  the  defendant  understood  that 
the  arrangement  made  by  Lewis  with  the  defendant  was  still  holding 
viz.,  that  out  of  the  proceeds  of  the  sale  to  be?  effected  by  Lewis  the 
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defendant's  expenses  in  rescuing  the  goods  were  first  to  be  paid. 
Lewis  further  testified  that  he  had  an  interview  witli  the  health 
commissioner  prior  to  Julj  twenty-sixth,  at  which  tlie  commissioner 
gave  Lewis  notice  that  he  would  have  two  days  more  in  which  to 
remove  the  hides,  failing  in  which  they  would  be  seized,  and  that 
on  July  twenty-sixth  Dr.  Heifer  told  him  that  he  had  ordered 
the  hides  away. 

Dr.  Heifer,  the  health  officer,  was  called  by  the  defendant  and 
testified  that  he  was  acting  as  president  for  the  board  of  health  in 
the  montlis  of  June,  July  and  August,  1900 ;  that  after  the  destruc- 
tion of  the  Campbell  Stores  it  was  very  hot,  one  of  the  hottest  Julys 
they  had  had  in  many  years ;  that  about  170  people  had  been  killed 
by  the  tire,  and  tlie  health  board  had  all  they  could  do  to  save  the  city 
from  contagious  diseases  in  consequence  of  the  tire  and  heat ;  that 
the  Campbell  Stores  were  burning  for  a  long  time  and  that  very 
offensive  stenches  emanated  from  the  warehouse;  that  about  the 
eighth  or  ninth  of  July  he  told  Campbell  that  something  must  bo 
done  at  once  to  save  the  lives  and  health  of  the  inhabitants  because 
the  stench  from  the  warehouse  was  awful ;  that  Mr.  Campbell  then 
immediately  engaged  a  large  gang  of  men  to  have  the  debris 
removed  ;  that  they  struck  a  lot  of  beans,  which  were  very  offensive 
and  which  were  removed  ;  that  they  afterwards  came  across  some 
salted  green  hides ;  that  subsequently  a  Mr.  Lewis  came  to  see  the 
witness,  and  Lewis  asked  the  commissioner  to  give  him  permission 
to  have  these  liides  auctioned  off  when  they  were  removed  from  the 
debris,  to  which  the  health  commissioner  said  that  he  would  do  any- 
thing that  he  could  to  get  the  hides  out  of  tlie  city  of  Hoboken  ; 
that  two  or  three  days  elapsed  and  nothing  was  done  towards 
removing  the  hides  and  the  health  officer  then  asked  Campbell  who 
were  the  owners  of  the  hides,  and  he  told  him  that  they  had  been 
stored  by  Weil  &  Brothers  of  New  Yorfc.  The  health  commissioner 
at  once  notitied  them  by  letter  that  the  hides  must  be  removed. 

A  notice  addressed  to  the  defendant,  dated  July  25,  1900,  was 
then  introduced  in  evidence.  This  notice  is  as  follows  :  "  In  accord- 
ance with  the  orders  of  the  Board  of  Health,  already  communicated 
to  you,  the  hides,  beans  and  other  matters  contained  in  your  ware- 
house have  been  condemned  as  a  menace  to  life  and  health  in  this 
city.     In  pursuance  of  this  order  I  desire  to  notify  you  that  Mr. 
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A.  W.  Harrington  has  been  directed  by  me  to  remove  the  said  hides 
at  once  from  the  city,  and  I  would  thank  you  to  aflford  him  every 
facility  for  the  execution  of  that  order  at  once." 

Lewis  had  been  notified  the  day  previous  to  the  date  of  this  let- 
ter that  these  hides  had  been  condemned  and  the  board  of  health 
had  ordered  their  immediate  removal.  A  resolution  of  the  board  of 
health  adopted  on  July  24,  1900,  was  introduced,  which  recited 
that  whereas  the  stench  arising  from  the  hides  and  beans  was- 
unbearable  and  dangerous  to  life  and  health,  it  was  resolved  ^'  that 
said  green  salt  hides  and  beans  are  hereby  condemned  by  the  Board 
as  a  menace  to  life  and  health,  and  that  said  owners  be  ordered  to* 
have  said  hides  and  beans  removed  at  once."  The  health  commis- 
sioner also  testified  that  about  the  nineteenth  or  twentieth  of  July 
he  had  an  interview  with  Lewis ;  that  he  told  Lewis  that  he  did  not 
want  to  see  the  lives  and  health  of  the  citizens  menaced ;  that  if 
Lewis  would  remove  the  hides  as  quick  as  they  came  out  of  the 
debris  he  would  have  no  objection  to  his  taking  them  away,  but 
that  he  could  not  give  permission  to  let  the  hides  lie  there  in  the 
scorching  sun  and  be  auctioned  off  there,  because  it  would  take  toa 
long,  and  that  he  would  not  have  the  stench  that  arose  from  the  hidea 
there  any  longer  to  the  menace  to  the  health  of  any  one  in  the  city 
of  Hoboken  ;  that  after  he  had  communicated  to  Campbell  tlie  fact 
that  the  hides  had  been  condemned  as  a  menace  to  life  and  healtli^ 
the  witness  engaged  a  contractor  to  remove  the  hides,  and  made  an 
agreement  with  Harrington  as  the  contractor,  and  notice  of  thia 
contract  was  given  to  the  defendant  by  a  letter  signed  by  the  cor- 
poration attorney,  dated  July  26,  1900,  which  stated  that  "  The 
bearer,  Mr.  A.  W.  Harrington,  is  directed  b}^  order  of  the  Board  of 
Health  to  remove  the  hides  now  in  your  custody  as  Warehousemen 
at  once  out  of  the  City,  in  accordance  with  ordere  heretofore  served 
upon  you.  Please  deliver  the  hides  to  him  and  he  will  give  you  the 
necessary  receipt  for  the  Board  of  Health  ; "  that  he  made  an  agree- 
ment with  Harrington  to  remove  the  hides,  and  delivered  this  letter 
addressed  to  the  defendant  as  his  authority ;  that  he  went  down 
when  Harrington  was  at  work  to  see  that  his  order  was  complied 
with,  and  he  saw  the  hides  taken  out  of  the  warehouse  and  removed,, 
and  that  after  that  he  did  not  do  anything  further  about  it;  that 
after  his  first  conversation  with  Lewis,  at  which  Lewis  was  ordered 
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to  remove  the  hides,  four  or  five  days  were  given  him  to  accomplish 
it ;  that  Lewis  promised  to  do  it,  but  did  not,  and  the  witness  then 
took  the  matter  in  his  own  hands  and  directed  their  removal  by 
Harrington,  as  before  stated ;  that  after  he  gave  the  final  order  the 
hides  were  immediately  taken  away  by  Harrington  under  his  order 
from  the  president  of  the  board  of  health,  and  that  he  had  no  com- 
munication from  Lewis  or  any  one  else  in  relation  to  them ;  that 
the  witness,  as  president  of  the  board  of  health,  took  charge  of  the 
removal  of  the  hides ;  that  he  went  down  to  the  Campbell  Stores^ 
saw  the  order  to  remove  the  hides  executed,  and  had  nothing  more 
to  do  with  the  transaction. 

The  statute  of  New  Jersey  in  relation  to  the  powers  of  boards  of 
health  was  then  introduced  in  evidence.  Section  27  of  chapter  68 
of  the  Laws  of  New  Jersey  of  1887  (Gen.  Stat.  N.  J.  1640,  §  27) 
provides :  "  That  a  notice  of  any  inspector  of  any  local  board  of 
health  to  abate  any  nuisance,  or  by  the  executive  officer  or  other 
authorized  member  of  said  board,  shall  be  taken  as  a  notice  from 
the  board,  and  if  the  owner  or  person  notified  shall  fail  to  abate  the 
nuisance  complained  of,  the  said  board  fnay  cause  the  same  to  be 
abated  in  a  summary  way,  giving  written  directions  to  the  inspector 
in  relation  thereto,  and  he  shall  proceed  according  to  the  directiona 
so  given." 

Mr.  Campbell  testified  that  he  was  connected  with  the  defendant; 
that  the  health  officer  came  to  his  office  after  July  twelfth,  when 
they  had  begun  to  work  at  the  ruins,  and  instructed  Campbell  to 
remove  the  contents  of  these  burnt  storehouses  as  soon  as  possible, 
as  they  were  becoming  offensive  and  dangerous;  that  after  the 
beans  were  removed' and  the  liides  were  exposed,  the  health  officer 
again  came  to  Campbell  and  told  him  that  he  must  give  him  a 
notice  to  get  these  hides  off;  that  he  asked  him  who  were  the 
owners  of  the  hides,  to  which  Campbell  replied,  "Alphonse  Weil 
owns  the  hides,"  but  that  Weil  had  settled  with  the  insurance  com- 
pany ;  that  the  next  thing  he  heard  he  got  an  order  from  the  board 
of  health  condemning  the  hides  and  directing  their  removal ;  that 
he  did  not  personally  see  Harrington  who  removed  tlie  hides  at 
all ;  that  after  he  received  this  order  from  the  board  of  health  he 
saw  Lewis,  stated  that  he  had  received  the  order  from  the  board  of 
health  to  deliver  the  hides  to  Weil,  but  that  Lewis  said  that  the 
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hides  belonged  to  him  and  that  he  had  no  right  to  deliver  them  to 
Weil,  and  the  witness  did  not  deliver  them  to  Weil. 

The  superintendent  of  the  defendant  testified  that  the  notice  of 
condemnation  signed  by  the  health  officer  and  the  certified  copy  of 
the  resolution  of  the  board  of  health  were  served  personally  upon 
liini ;  that  Harrington,  with  whom  the  president  of  the  board  of 
health  made  a  contract  to  remove  the  hides,  took  them  and  delivered 
to  the  defendant  a  receipt,  which  was  introduced  in  evidence ;  that 
these  hides  when  taken  out  were  wet  by  the  water  that  was  used 
to  extinguish  the  fire ;  that  many  of  them  were  rotten  and  stuck 
together  and  were  very  offensive ;  that  the  president  of  the  board 
of  health,  on  or  about  the  twentieth  of  July,  notified  the  witness 
that  these  hides  had  to  be  taken  away ;  that  in  pursuance  of  that 
order  he  put  them  on  the  cars  and  a  locomotive  came  and  pulled 
them  away. 

This  testimony  was  not  disputed,  and  the  situation,  therefore,  was 
that  these  hides,  removed  from  the  ruins  of  this  storehouse,  were 
wet  and  rotten  and  extremely  offensive.  After  the  fire,  whicli 
destroyed  a  considerable  portion  of  the  docks  and  water  front  in 
the  city  of  Iloboken,  the  health  authorities  determined  that  the 
public  liealth  of  the  city  required  that  these  hides  should  be 
removed.  Lewis,  representing  the  insurance  companies,  was  repeat- 
edly notified  of  this  determination  of  the  health  authorities.  The 
health  department,  acting  under  legislative  authority,  undertook  to 
and  did  remove  the  hides,  without  the  consent  of  the  defendant. 
It  is  not  disputed  but  that  the  defendant  gave  Lewis  notice  of  the 
action  of  the  health  authorities  that  was  communicated  to  it,  and 
certainly  the  defendant  was  not  responsible  for  the  action  of  the 
health  officials  or  their  agent  in  removing  these  hides.  They  were 
taken  out  of  the  possession  of  the  defendant  by  paramount  author- 
ity, over  which  the  defendant  had  no  control  and  which  the  defend- 
ant could  not  have  resisted,  and  it  seems  to  me  that  this  relieved  the 
defendant  of  responsibility  to  the  plaintiff,  or  the  other  insurance 
companies,  for  a  failure  to  produce  or  deliver  the  hides.  It  is 
entirely  immaterial  in  relation  to  a  claim  against  the  defendant 
based  upon  a  delivery  to  other  parties,  whether  the  action  of  the 
health  authorities  was  justified  or  not.  They  had  the  power  to 
remove  the  hides  if  their  presence  was  a  menace  to  the  life  of  the 
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community.  They  exercised  that  power  and  took  them  out  of  the 
possession  of  the  defendant  and  removed  tliem.  If  the  plaintiff 
wished  to  recover  possession  of  these  hides,  it  was  the  health  author- 
ities or  their  agents  who  removed  them  that  it  should  have  pro- 
ceeded against,  and  not  the  defendant. 

There  was  no  question  of  fact  for  the  jury.  Under  the  contract 
as  alleged  in  the  complaint  and  testified  to  by  the  plaintiff's  wit- 
nesses, all  that  the  defendant  agreed  to  do  was  to  take  the  hides  out 
of  the  building.  Lewis  then  agreed  to  sell  the  hides  and  to  repay 
to  the  defendant  the  expense  incurred.  After  the  hides  were 
removed  and  placed  on  one  side  out  of  the  building  they  were  as 
much  in  the  possession  of  Lewis  as  of  the  defendant,  and  certainly 
the  defendant  was  not  responsible  for  their  removal  by  the  health 
officJers  in  order  to  preserve  the  public  health.  There  is  not  a 
particle  of  evidence  that  the  defendant  did  not  act  in  good  faith,  or 
tliat  it  participated  in  or  consented  to  the  removal  of  the  hides. 
It  acquiesced  in  the  exercise  of  power  of  the  health  officials,  which 
it  does  not  appear  it  could  successfully  have  resisted.  There  are  no 
exceptions  to  rulings  on  questions  of  evidence  relied  on  by  th^  plaintiff. 

I  think,  therefore,  that  on  the  whole  testimony  the  defendant  was 
entitled  to  the  direction  of  a  verdict,  and  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

McLauohlin,  J.,  concurred ;  Patterson,  J.,  concurred  in  result; 
Van  Brunt,  P.  J.,  and  Lauohlin,  J.,  dissented. 

Laughlin,  J.  (dissenting) : 

By  the  settlement  with  the  owners  of  the  hides  and  the  delivery 
of  the  warehouse  receipts  the  title  to  the  hides  passed  to  the  insur- 
ance companies  to  the  knowledge  of  the  defendant,  while  the  hides 
were  still  in  the  possession  of  the  defendant  as  warehouseman,  and 
before  they  had  been  uncovered  or  removed.  As  warehouseman  it 
tlien  became  the  duty  of  the  defendant  to  deliver  the  hides  to  the 
insurance  companies,  and  the  same  duty  continued  under  the  con- 
tract made  by  the  defendant  with  the  representative  of  the  insur- 
ance companies  for  the  excavation  of  the  hides  from  the  ruins. 
It  is  alleged  in  the  complaint  that  the  defendant,  in  violation 
of  its  duty  in  this  regard,  failed  to  deliver  the  hides  to  the 
plaintiff,  and,  without  the  plaintiff's  knowledge  or  consent,  deliv- 
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ered  them  to  other  parties,  and  the  action  is  brought  to  recover 
the  damages  thereby  sustained.  The  measure  of  damages  is 
clearly  the  value  of  the  hides  at  the  time  they  were  excavated 
and  delivered  to  other  parties.  It  is  not  material  to  the  plaintiff's 
right  of  recovery  whether  the  delivery  to  other  parties  was  inno- 
cently through  a  mistake  of  fact  or  law,  or  whether  it  was  tortious. 
I  do  not  question  the  doctrine  that  if  the  hides  were  taken  from  the 
possession  of  the  defendant  by  legal  authority  it  would  not  be  liable  ; 
but  in  these  circumstances  it  was  incumbent  on  the  defendant  to 
show  that  the  health  authorities,  in  the  exercise  of  their  legal  rights, 
took  possession  of  and  removed  the  hides.  {Iiobe?*t8  v.  S,  S.  D.  Co.y 
123  N.  Y.  57.)  I  am  of  opinion  that  the  evidence  required  the 
submission  of  the  case  to  the  jury,  and  the  exception  to  the  dis- 
missal of  the  complaint  was  well  taken.  There  was  evidence  tend- 
ing to  show  or  fairly  justifying  the  inference  of  collusion  between 
the  defendant  and  Weil  &  Brothers,  the  former  owners  of  the  hides, 
and  some  of  the  health  authorities.  The  wrongful  interference  of 
Weil  &  Brothers  and  their  attempt  to  get  possession  of  this  property, 
after  their  loss  had  been  adjusted  and  the  title  had  passed  to  the 
insurance  companies,  to  the  knowledge  of  the  defendant,  clearly 
appears.  After  the  defendant  had  contracted  with  the  insurance 
companies  to  excavate  the  hides  on  a  quantum  meruit  it  received  a 
proposition  from  Weil  &  Brothers  to  excavate  the  hides  for  them  for 
the  consideration  of  $1,000,  which  the  defendant  took  under  serious 
consideration  and  apparently  only  refrained  from  accepting  under 
legal  advice.  It  is  to  be  borne  in  mind  that  no  action  was  taken  by 
the  board  of  health  until  the  twenty-fourth  day  of  July.  The 
original  understanding  between  the  defendant  and  the  representa- 
tive of  the  insurance  companies  was  that  as  the  hides  were  exca- 
vated they  would  be  sold  from  time  to  time  and  sufficient  retained 
to  compensate  the  defendant.  The  hides  being  bonded  and  the 
duty  not  having  been  paid  thereon,  this  plan  could  not  be  carried 
out  on  account  of  the  refusal  of  the  custom  house  authorities  to  con- 
sent thereto  until  all  the  hides  should  be  excavated.  As  the  hides 
were  removed  they  were  piled  and  stored  on  the  premises.  The 
representative  of  the  insurance  companies  apparently  accepted  the 
action  of  the  customs  officials  as  final,  but  it  seems  that  Weil  &  Broth- 
ers made  efforts  to  have  the  government  officials  release  the  hides. 
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The  hides  were  released,  and  the  fair  inference  is  that  it  was  at  the 
instance  of  Weil  &  Brothers.  Without  consulting  the  representative 
of  the  insurance  companies,  who  appeared  on  the  scene  daily,  the 
defendant  on  or  about  the  twenty-firet  day  of  July,  three  days  prior 
to  an}^  action  by  the  board  of  health,  loaded  two  cars  with  these 
hides,  and  the  evidence  justifies  the  inference  that  it  either  billed 
or  consented  to  the  billing  of  one  of  the  cars  to  Salamanca  and 
one  to  Gowanda  in  the  name  of  Weil  &  Brothers,  and  the  cars 
were  removed  from  the  immediate  vicinity.  Whether  the  cars 
were  actually  shipped  at  that  time  does  not  definitely  appear,  but 
there  is  no  evidence  that  they  were  seen  subsequently,  although  in 
answer  to  inquiries  on  the  part  of  the  representative  of  the  insur- 
ance companies  it  was  claimed  on  the  part  of  the  defendant  that 
they  had  been  sent  to  a  siding  or  switch  near  by,  and  that  they 
had  been  subsequently  returned  to  the  vicinity  of  the  warehouse 
on  his  request  for  the  purpose  of  having  the  sale.  It  appears  that 
this  shipping  bill  or  receipt  was  subsequently  canceled  and  a  new 
one  substituted,  showing  that  the  cars  were  shipped  by  Harrington, 
whom  the  president  of  the  board  of  health  had  directed  to  remove 
the  hides,  but  the  date  was  not  changed.  In  these  circumstances 
the  inference  would  fairly  be  justified  that  these  two  carloads  were 
shipped  prior  to  the  action  of  the  board  of  health.  Nothing 
occurred  prior  to  the  time  that  these  cars  were  originally  billed  to 
warrant  the  action  of  the  defendant  in  billing  or  shipping  them  or 
permitting  this  to  be  done.  The  only  interference  by  the  health 
authorities  down  to  that  time  was  oral  directions  by  the  president 
of  the  board  of  health,  without  any  action  on  the  part  of  the  board, 
to  the  defendant's  president  and  some  of  its  employees,  which  were 
communicated  to  the  representative  of  the  insurance  companies, 
that  the  hides  were  a  menace  to  public  health  and  must  be  removed, 
except  that  after  the  president  of  the  board  of  health  knew  that  the 
insurance  companies  were  the  parties  in  interest,  it  appears  that  on 
the  nineteentli  of  July  he  wrote  to  Weil  &  Brothers,  directing  the 
removal  of  the  hides  and  saying  that  the  board  of  health  liad 
declared  them  to  be  a  nuisance,  and  it  also  appears  that  Weil  & 
Brothers  liad  in  their  possession  what  purported  to  be  a  certificate  of 
the  clerk  of  the  board  of  health,  addressed  to  the  collector  of  the 
port  of  New  York,  certifying  that  the  hides  had  been  declared  by 
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the  board  to  be  a  nuisance.  There  liad  been  no  determination  by 
the  board  that  the  hides  constituted  a  nuisance,  and  there  was 
no  authority  on  the  part  of  the  board  of  health  or  any  one  con- 
nected with  it  to  remove  them  at  this  time.  The  plaintiff,  there- 
fore, was  entitled  to  go  to  the  jury  as  to  the  defendant's  liability  as 
to  these  two  cars,  if  not  to  a  direction  of  a  verdict  thereon,  pro- 
vided it  gave  evidence  of  damages,  which  I  think  it  did.  The  evi- 
dence shows  the  number  of  hides,  their  condition,  the  market  value 
of  sound  hides,  that  about  one-half  of  these  hides  were  sound,  and 
that  the  other  half  were  damaged  about  fifty  per  cent.  This  evi- 
dence would  manifestly  justify  a  recovery  of  substantial  damages. 

Moreover,  I  think  questions  of  fact  were  presented  requiring  the 
submission  to  the  jury  of  the  plaintiff's  right  to  recover  the  other 
eight  carloads  of  hides.  The  statute  (Gen.  Stat.  N.  J.  1634  et  seq) 
regulating  the  powers  and  duties  of  the  board  of  health  of  Hoboken, 
so  far  as  drawn  to  our  attention,  does  not  provide  for  a  notice  of  hear- 
ing to  the  owner  before  property  may  be  condemned  as  a  nuisance 
injurious  to  public  health.  It  is  unnecessary  to  determine,  however, 
whether  any  action  that  could  be  taken  by  the  board  of  health  in 
these  circumstances  would  justify  the  confiscation  of  private  prop- 
erty as  a  nuisance ;  for,  although  the  board  of  health  acting  ex 
parte  adjudged  these  hides  to  be  a  menace  to  the  public  health  and 
directed  that  the  owners  be  ordered  to  remove  them,  it  did  not 
direct  the  defendant  to  remove  them  and  did  not  authorize  anj^  one 
to  remove  them  in  behalf  of  the  board  of  health.  It  is  claimed  that 
the  removal  was  made,  not  by  the  defendant,  but  by  Harrington 
acting  under  a  contract  with  the  president  of  the  board  of  health. 
The  board  of  health  did  not  authorize  this  contract,  and  if  the  eiglit 
cars  were  removed  thereunder  the  action  was  without  legal  author- 
ity and  should  not  liave  been  acquiesced  in  by  the  defendant. 
{Roberts  v.  S,  S.  D,  Co,^  siipra,)  I  am  of  opinion  that  it  would  not 
have  been  acquiesced  in  by  the  defendant  had  not  the  defendant, 
Weil  &  Brothers,  the  president  of  the  board  of  health  and  the  con- 
tractor been  acting  in  collusion. 

I,  therefore,  dissent  from  the  affirmance. 

Van  Brunt,  P.  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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The  City  Trust,  Safe  Deposit  and  Surety  Company  of  Phila- 
delphia, Appellant,  v.  John  B.  Uaastxk^her,  as  President  of 
The  Brewers'  Indemnity  Fund  Association,  Respondent, 
Impleaded  with  The  Leibinqer  &  Oehm  Brewing  Company, 
Defendant. 

Principal  and  surety  —  mbrogatian  of  a  surety  company,  tohieh  uaued  a  band  in 
hehcdfof  a  brewing  company,  to  the  right  of  the  brewing  company,  as  against  an 
unincorporated  indemnity  association  of  which  the  brewing  company  was  a  member. 

The  complaint  in  an  action  brought  by  a  surety  company  against  the  president 
of  the  Brewers'  Indemnity  Fund  Association,  and  the  Leibinger  &  Oehm 
Brewing  Company,  alleged  that  at  the  time  when  one  Burstein  brought  an 
action  against  the  Leibinger  &  Oehm  Brewing  Company  to  recover  damages 
for  personal  injuries,  that  company  was  a  member  in  good  standing  of  an 
unincorporated  association  known  as  the  Brewers'  Indemnity .  Fund  Associa- 
tion, which  was  formed  for  the  purpose  of  undertaking  the  defense  of  all 
actions  brought  against  the  members  thereof,  and  of  saving  such  members 
harmless  from  any  judgments  obtained  against  them;  that  at  the  request  of 
the  Leibinger  &  Oehm  Brewing  Company  the  Brewers'  Indemnity  Fund  Asso- 
ciation, through  its  attorney,  undertook  the  defense  of  said  action,  which 
resulted  in  a  judgment  against  the  Leibinger  &  Oehm  Brewing  Company  for 
the  sum  of  $21,*^^.58;  that  on  April  7,  1897,  the  Leibinger  &  Oehm  Brewing 
Company,  at  the  request  and  special  instance  of  the  Brewers'  Indemnity  Fund 
Association,  applied  to  the  plaintiff  for  an  undertaking  in  the  sum  of  $21,702.58 
in  order  to  stay  execution  on  the  judgment  pending  an  appeal  to  the  Appel- 
late Division;  that,  in  reliance  upon  the  membership  of  the  Leibinger  &  Oehm 
Brewing  Company  in  the  Brewers'  Indemnity  Fund  Association,  the  plaintiff 
issued  the  bond  requested,  and  the  Leibinger  &  Oehm  Brewing  Company 
issued  its  bond  for  a  like  amount  to  the  plaintiff,  and  the  attorney  for  the 
Brewers'  Indemnity  Fund  Association  prepared  the  case  on  appeal ;  that  on 
May  7,  1897,  the  indemnity  association  gave  notice  to  the  brewing  company 
that  it  was  in  default  in  its  payments  to  the  indemnity  association,  and  that 
the  indemnity  association  would  not  be  responsible  for  any  present  or  future 
claims  under  the  articles  of  association;  that  the  attorney  for  the  indemnity 
association  withdrew  from  the  case,  and  that,  upon  being  notified  of  this  fact, 
the  plaintiff  undertook  the  prosecution  of  the  appeal;  that  thereafter  the  plain- 
tiff made  an  application  on  behalf  of  the  brewing  company  for  a  new  trial  of 
the  case  on  the  ground  of  newly -discovered  evidence,  and  that  such  applica" 
tion  was  granted,  and  that  the  order  granting  the  new  trial  was  afHrmed  by  the 
Appellate  Division;  that  subsequently  the  plaintiff  settled  the  action  by  pay- 
ing to  Burstein  the  sum  of  1250. 

The  complaint  further  alleged  that  the  plaintiff  had  recovered  a  judgment 
against  the  brewing  company  for  the  amount  expended  by  it,  and  that  an  exe- 
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cut  ion  issued  upon  such  judgment  had  been  returned  unsatisfied;  that  the 
expenses  incurred  and  paid  by  the  plaintiff  amounted  to  the  sum  of  $5,146.66, 
for  which  amount,  with  interest  and  costs,  the  plaintiff  demanded  judgment 
against  the  indemnity  association. 

JBJdd,  that  a  demurrer,  interposed  by  the  Brewers'  Indemnity  Fund  Association 
to  the  complaint  upon  the  ground  that  it  did  not  state  a  cause  of  action,  should 
be  overruled; 

That,  upon  the  facts  alleged,  the  indemnity  association  was  liable  to  the  plaintiff 
for  at  least  the  amount  which  it  had  paid  to  Burstein  in  settlement  of  the 
action,  provided  that  such  settlement  was  a  reasonable  one  for  the  surety  to 
make  and  was  made  in  good  faith  and  for  the  benefit  of  the  principal. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  dissented. 

Appeal  by  the  plaintiff,  The  City  Trust,  Safe  Deposit  and  Surety 
Company  of  Philadelphia,  from  an  interlocutory  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  John  B.  Haaslocher,  as 
president  of  The  Brewers'  Indemnity  Fund  Association,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d  day  of 
March,  1904,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  sustaining  the  said  defendant's 
demurrer  to  the  plaintiff's  complaint. 

William  R,  Conkliuy  for  the  appellanc. 

Orant  C.  Fox^  for  the  respondent. 

Inoraham,  J. : 

The  plaintiff  is  a  corporation  organized  under  the  laws  of  the 
State  of  Pennsylvania.  The  defendant  Haaslocher  is  the  presi- 
dent of  an  unincorporated  association,  having  an  office  for  the  trans- 
action of  its  business  in  the  city  of  New  York ;  and  the  defendant, 
the  brewing  company,  is  a  domestic  corporation  organized  under 
the  laws  of  the  State  of  New  York.  The  complaint  alleges  that  the 
Brewers'  Indemnity  Fnnd  Association  was  formed  for  the  purpose 
of  undertaking  the  defense  of  all  actions  against  the  members 
thereof,  in  the  trial  and  appellate  courts,  at  its  own  proper  cost  and 
expense,  and  to  pay  and  satisfy*  judgments  obtained  against  the 
members  of  said  association,  and  save  the  members  thereof  harm- 
less from  any  judgments  therein,  and  any  costs  and  expenses,  and 
relieving  the  members  of  said  association  from  all  loss  suffered 
through  claims  made  or  actions  brought  to  recover  damages  on 
account  of  personal  injuries  to  other  parties  claimed  to  be  caused  by 
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the  acts  and  negligence  of  the  members  of  said  association ;  that  by 
the  articles  of  association  or  by-laws,  or  by  the  agreement  established 
between  the  said  indemnity  association  and  its  members,  it  promised 
4ind  undertook  to  indemnify  and  save  harmless  its  members  of  and 
from  all  such  claims,  loss  and  damages ;  that  at  the  time  of  the  bring, 
ing  of  an  action  by  the  said  Pauline  Burstein,  and  the  service  of  the 
summons  and  complaint  therein  upon  the  brewing  company,  and  at 
the  time  of  the  recovery  of  judgment  against  the  said  brewing  com' 
pany,  the  said  brewing  company  was  a  member  in  good  and  regular 
standing  of  the  Brewers'  Indemnity  Fund  Association ;  that  on  or 
about  October  9,  1895,  the  said  Pauline  Burstein  brought  an  action 
-against  the  defendant,  the  brewing  company,  to  recover  damages  for 
personal  injuries,  whereupon  the  brewing  company  called  upon  the 
Brewers'  Indemnity  Fund  Association  to  defend  said  action  and  to 
protect  said  brewing  company  from  all  liability  thereunder  and  to 
perform  its  obligation  in  its  behalf  in  respect  to  said  action ;  that  in 
accordance  with  such  demand  the  Brewei*s'  Indemnity  Company 
undertook  the  defense  of  said  action  brought  by  said  Burstein  by  and 
through  its  attorney,  Ashbel  P.  Fitch,  and  said  Ashbel  P.  Fitch,  as 
said  attorney,  acting  under  the  instructions  and  authorization  and  on 
behalf  of  said  Brewers'  Indemnity  Fund  Association,  appeared  as 
attorney  in  said  action  for  the  brewing  company,  and  served  an  ans- 
wer in  said  action  and  acted  as  such  attorney  upon  the  trial  of  the 
action  which  resulted  in  a  judgment  against  the  brewing  company  for 
the  sum  of  $21,202.53,  against  which  judgment  the  said  indemnity 
association  became  and  was  liable  under  its  said  agreement  to  indem- 
nify and  save  harmless  the  said  brewing  company ;  that  on  or  about 
the  7th  day  of  April,  1897,  the  brewing  company  made  an  application 
in  writing  to  the  plaintiff  herein  for  a  bond  or  undertaking  in  the 
sum  of  $21,702.53  in  favor  of  said  Burstein  for  the.  purpose  of  stay- 
ing execution  on  the  aforesaid  judgment  pending  an  appeal  to  the 
Appellate  Division,  of  the  Supreme  Court ;  that  at  the  time  of  said 
application  the  brewing  company  executed  its  bond  of  indemnity  in 
the  like  amount  to  the  plaintiff;  that  the  application  for  said  bond 
or  undertaking  on  appeal  was  made  to  the  plaintiff  by  the  brewing 
•company  ''at  the  request  and  special  instance  of  said  The  Brewers' 
Indemnity  Fund  Association ; "  that  Ashbel  P.  Fitch,  the  attorney 
App.  Div.— Yol.  CI.        27 
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for  the  indemnity  association,  under  the  anthorization  of  and  on 
behalf  of  said  association,  prepared  the  case  on  appeal  for  the 
brewing  company ;  that  at  the  time  of  the  application  for  said  bond 
and  upon  the  execution  and  delivery  thereof  by  the  plaintiff,  the 
brewing  company  was  a  member  of  said  Brewers'  Indemnity  Fund 
Association  and  that  said  association  was  liable  by  its  said  articles, 
by-laws  or  agreement  to  indemnify  and  save  harmless  the  brewing 
company  from,  the  judgment  entered  against  the  brewing  coni|)any 
when  appealed  from  as  aforesaid  and  was  bound  by  contracts  as 
aforesaid  to  prosecute  said  appeal  in  its  behalf,  and  to  indemnify 
and  save  harmless  the  brewing  company  from  all  costs  and  expenses 
of  said  appeal ;  that  in  accordance  with  said  application  of  the 
brewing  company,  and  relying  upon  the  membership  of  said  brew- 
ing company  in  the  said  Brewers'  Indemnity  Fund  Association,  and 
the  liability  of  said  association  as  aforesaid  to  hold  said  brewing  com- 
pany harmless,  and  by  reason  of  and  upon  the  security  of  the  said 
Brewers'  Indemnity  Fund  Association  and  said  agreement  and  lia- 
bility in  that  behalf,  the  plaintiff  did  on  or  about  the  7th  day  of  April, 
1897,  execute  and  issue  its  certain  bond  or  undertaking  in  favor  of 
the  said  Burstein  whereby  it  undertook  and  agreed  that  if  the  said 
judgment  appealed  from  or  any  part  thereof  should  be  affirmed,  or 
the  appeal  be  dismissed,  the  brewing  company  would  pay  the  sum 
recovered  or  directed  to  be  paid  by  the.  said  judgment,  or  part 
thereof  as  to  whicli  it  should  be  affirmed,  and  that  the  said  brewing 
company  would  pay  all  costs  and  damages  which  might  be  awarded 
against  it  on  appeal  not  exceeding  the  sum  of  $500,  which  bond 
was  duly  filed  on  or  about  the  7th  day  of  April,  1897,  in  the 
office  of  the  clerk  of  the  county  of  Kings  and  the  appeal  of  the 
brewing  company  perfected  ;  that  on  or  about  the  7th  day  of  Maj', 
1897,  the  indemnity  association  gave  notice  to  the  brewing  com- 
pany that  the  board  of  trustees  of  the  indemnity  association  had 
by  resolution  declared  said  brewing  company  to  be  in  default  in 
the  payment  of  an  assessment  against  said  brewing  company,  and 
that  the  said  association  would  not  be  responsible  for  any  present  or 
future  claims  under  the  articles  of  agreement,  but  that  said  associa- 
tion would  hold  the  brewing  company  responsible  for  its  pro  rata 
assessment  upon  all  claims  pending  at  that  time ;  that  the  said 
Ashbel  P.  Fitch,  as  attorney  for  the  said  association,  subsequently 
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notified  the  brewing  company  on  the  19th  day  of  May,  1897,  that 
he  would  not  act  longer  as  attorney  for  the  said  brewing  company ; 
that  thereupon  the  plaintiff,  as  surety  on  said  appeal,  was  notified 
of  the  refusal  of  the  indemnity  association  to  continue  to  protect 
the  appeal  in  the  aforesaid  action,  or  to  be  responsible  for  the  judg- 
ment obtained  therein,  or  to  save  the  brewing  company  harmless 
therefrom,  and  that  should  the  plaintiff  desire  to  protect  itself  upon  its 
bond  given  in  said  appeal  that  it  would  be  required  to  undertake  the 
prosecution  of  said  appeal ;  that  the  plaintiff,  while  protesting  against 
the  action  of  the  indemnity  association  and  for  the  protection  of  said 
appeal,  and  for  and  on  account  of  said  association,  printed  the  case 
on  appeal  as  filed  by  the  attorney  for  the  Brewers*  Indemnity  Fund 
Association,  and  finally  completed  said  appeal,  notifying  the  Brew- 
ers' Indemnity  Fund  Association  that  it  would  hold  said  associa- 
tion liable  for  all  damages  that  it  might  suffer  by  reason  of  the 
refusal  of  the  association  to  prosecute  the  said  appeal,  or  by  reason 
of  the  plaintiff  having  executed  and  issued  its  bond  on  appeal  as 
aforesaid  ;  that  the  said  brewing  company  had  not,  at  the  time  said 
notices  were  given,  ceased  to  be  a  member  of  said  association,  or 
entitled  to  the  benefits  of  the  articles  of  agreement  thereof,  and  that 
the  said  association  was  held  and  was  legally  bound  by  its  contract 
and  agreement  as  aforesaid  to  indemnify  and  save  harmless  the  said 
brewing  company  from  said  judgment  and  to  prosecute  Isaid  appeal 
on  its  behalf  ;  that  thereafter  the  plaintiff  made  an  application  on 
behalf  of  the  brewing  company  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  and  on  the  4:th  day  of  August,  1897,  an 
order  of  the  Special  Term  of  the  Supreme  Court  was  entered  grant- 
ing such  motion  and  directing  that  a  new  trial  be  had ;  that  the 
appeal  from  said  order  was  taken  to  the  Appellate  Division  of  the 
Supreme  Court  where  such  order  was  affirmed  (See  Burstein  v. 
LeUnnger  c&  Oehm  Brewing  Co,y  30  App.  Div.  624) ;  that  thereafter 
the  plaintiff  obtained  a  settlement  of  the  said  action  of  Burstein  against 
the  brewing  company  and  paid  to  Burstein  the  sum  of  $250,  and  that 
thereupon  the  judgment  which  had  been  entered  was  satisfied,  and 
the  action  discontinued,  and  the  liability  of  the  plaintiff  on  the  bond 
and  undertaking  terminated,  and  that  the  said  sum  of  $250  was  paid 
as  a  compromise  settlement  of  said  claim  and  said  compromise  was 
a  reasonable  and  proper  one,  and  sueh  settlement  was  for  the  interest 
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and  benefit  of  said  brewing  company  and  said  indemnity  association, 
as  well  as  of  the  plaintiff. 

The  complaint  further  alleges  the  payment  of  counsel  fees  and 
disbursements  by  the  plaintiff  in  procuring  the  order  for  a  new- 
trial,  the  recovery  of  a  judgment  agauist  the  brewing  company  for 
the  amount  expended  by  the  plaintiff,  the  issuance  of  an  execution 
and  its  return  unsatisfied ;  that  the  plaintiff  herein,  upon  Uie  facts 
set  forth,  and  because  of  the  issuance  of  its  undertaking  on  appeal 
as  aforesaid  ^'  at  the  special  instance  and  request  of  said  The  Brewers^ 
Indemnity  Fund  Association,  became  subrogated  to  the  rights  and 
claims  of  said  Leibenger  &  Oehm  Brewing  Company  against  said  The 
Brewers'  Indemnity  Fund  Association  to  recover  from  said  Associa- 
tion damages  suffered  by  said  Brewing  Company  in  consequence  of 
the  failure  of  said  Indemnity  Association  to  do  and  perform  its  said 
contract  and  agreement  and  to  indemnify  the  said  Brewing  Company 
against  said  judgment  and  to  prosecute  said  appeal  to  the  extent  of 
said  expenses  so  incurred  and  paid  by  the  plaintiff,  to  wit,  the  snm 
of  $5,146.66 ;  and  the  said  The  Brewers'  Indemnity  Fund  Association 
became  and  is  liable  and  indebted  to  this  plaintiff  for  all  of  the  said 
expenses  as  aforesaid,  amounting  to  the  said  sum  of  $5,146.66,  with 
interest  from  the  8th  day  of  June,  1899."  The  plaintiff  demands 
judgment  against  the  defendant  as  president  of  the  Brewers'  Indem- 
nity Fund  Association  for  that  sum,  Avitli  interest  and  costs.  The 
ground  of  the  demurrer  was  that  the  complaint  did  not  state  facts 
fiuflScient  to  constitute,  a  cause  of  action. 

Upon  this  appeal  it  is  not  necessary  to  determine  the  extent  of  the 
recovery  to  which  the  plaintiff  would  be  entitled.  If  upon  the  facts 
pleaded  the  plaintiff  would  be  entitled  to  any  judgment  the  demurrer 
should  not  have  been  sustained.  The  indemnity  association  was  on 
the  7tli  day  of  April,  1897,  liable  to  pay  the  judgment  that  had  been 
obtained  against  the  brewing  company.  It  had  recognized  its  obli- 
gation by  undertaking  the  defense  of  the  action  against  the  brewing 
company;  employing  counsel  to  try  the  case  and  when  defeated 
upon  the  trial  by  appealing  from  the  judgment.  Upon  the  entry 
of  the  judgment  against  the  brewing  company  the  indemnity  asso- 
ciation became  bound  to  pay  that  judgment,  and  to  secure  a  stay  of 
the  proceedings  to  enforce  the  judgment  which  it  would  have  been 
obliged  to  pay,  it  requested  the  brewing  company  to  apply  for  and 
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obtain  from  the  plaintiff  an  undertaking.  But  for  tliis  undertaking 
the  plaintiff  in  the  suit  against  the  brewing  company  would  have 
been  entitled  to  enforce  the  judgment  which,  under  its  contract,  the 
indemnity  association  would  have  been  bound  to  pay. 

The  plaintiff's,  position  upon  these  facts  was  strictly  that  of  a 
surety  who  occupied  that  position  at  the  request  and  special  instance 
of  the  indemnity  association  to  protect  it  from  the  enforcement  of 
the  judgment  for  which  it  was  liable  pending  the  appeal.  The 
giving  of  the  undertaking  by  the  plaintiff  was  directly  for  the  bene- 
fit of  the  indemnity  association  and  was  issued  at  its  request  and 
special  instance,  and  the  result  of  the  giving  of  the  bond  and  the 
efforts  of  the  plaintiff  was  to  reduce  the  liability  of  the  indemnity 
association  from  the  amount  of  the  judgment  to  $250,  which  was 
finally  paid  in  settlement  of  the  claim.  Upon  these  allegations  the 
plaintiff  was  in  no  sense  a  volunteer. 

It  is  alleged  that  it  executed  the  undertaking  at  the  request  and 
special  instance  of  the  indemnity  association,  and  whether  thflTt 
request  was  directly  to  the  plaintiff  or  to  the  plaintiff  through  the 
principal  debtor,  the  brewing  company,  seems  to  me  to  be  immaterial. 
The  undertaking  was  in  fact  executed  for  the  benefit  of  the  indem- 
nity association  and  at  its  request  and  special  instance.  If  the  plain- 
tiff had  been  compelled  to  pay  the  whole  amount  of  this  judgment 
the  indemnity  association  would  have  been  liable  to  repay  to  the 
plaintiff  the  amount  that  it  had  paid  to  discharge  the  judgment. 
Whether  or  not  the  indemnity  association  would  be  responsible  for 
counsel  fees  paid  by  the  plaintiff  in  procuring  the  new  trial,  we  are  not 
now  required  to  determine ;  but  I  entertain  no  doubt  but  that  upon 
tiiese  facts  the  indemnity  association  was  liable  to  the  plaintiff  for 
tlie  amount  that  it  paid  upon  the  settlement  of  the  claim,  provided 
that  it  be  found  as  a  fact  that  such  settlement  was  a  reasonable  one 
for  the  surety  to  make  and  was  made  in  good  faith  and  for  the 
benefit  of  the  principal. 

The  principle  of  "  equitable  subrogation  "  is  of  extensive  appli- 
cation. In  Cuyler  v.  Ensworth  (6  Paige,  32)  it  was  held  that "  the 
surety,  by  the  mere  payment  of  the  debt,  and  without  any  actual 
assignment  from  the  creditor,  is  in  equity  subrogated  to  all  the 
rights  and  remedies  of  the  creditor,  for  the  recovery  of  his  debt 
against  the  principal  debtor  or  his  property,  or  against  the  oo-snre- 
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ties  or  their  property,  to  the  extent  of  what  they  are  equitably 
bound  to  contribute."  This  principle  was  applied  by  the  Court  of 
Appeals  in  Townsend  v.  Whitney  (75  N.  Y.  425) ;  but  it  seems  to 
me  that  the  liability  of  the  indemnity  association  case  rests  upon 
the  right  of  a  surety  who  was  paid  the  debt  of  his  principal  to 
recover  from  -the  principal  the  amount  that  the  surety  had  been 
compelled  to  pay  to  discharge  the  obligation  of  the  principal.  But 
for  the  execution  of  the  undertaking  by  the  plaintiff  the  indemnity 
association  would  have  been  liable  to  pay  the  judgment,  the  enforce- 
ment of  which  the  undertaking  prevented.  Then  there  arose  an 
implied  obUgation  of  the  indemnity  association  to  pay  to  the  plaintiff 
what  it  was  compelled  to  pay  to  discharge  the  obligation  of  its 
principal.  It  was  this  obligation  that  was  recognized  and  enforced 
in  the  case  of  City  Trusty  etc.,  Co,  v.  Am,  Brewing  Co.  (174  N.  Y. 
486),  and  although  there  was  the  element  in  that  case  of  a  direct 
violation  of  law  by  the  defendant  which  constituted  a  breach  of 
the  condition  of  the  bond,  it  seems  to  have  been  held  that  the  fact 
that  the  defendant  made  the  application  for  the  bond  through  its 
agent,  who  was  the  principal  obligor  thereon,  and  having  obtained  the 
benefit  of  the  bond  given  by  the  surety,  it  would  be  responsible  to 
the  surety  for  any  sum  that  it  was  obliged  to  pay  in  discharge  of 
the  obligation  which  it  had  incurred  for  the  benefit  of  the  defendant. 
The  opinion  of  the  Appellate  Division  of  the  Supreme  Court  in  that 
case,  reported  in  70  Appellate  Division,  511,  contains  a  review  of  the 
authorities  and  states  this  principle  as  follows :  "  There  is  another 
well-settled  principle  of  law  applicable  to  this  case,  and  that  is  that 
where  the  surety  pays  the  debt  of  his  principal,  the  surety  has  a  right 
to  be  put  in  the  place  of  the  creditor,  and  to  avail  himself  of  every 
means  the  creditor  had  to  enforce  payment  against  the  principal 
debtor;"  and  cites  the  remarks  of  Judge  Vann  in  Arnold  v. 
Green  (116  N.  Y.  571),  which  were:  "The  remedy  of  subroga- 
tion is  no  longer  limited  to  sureties  and  quasi  sureties,  but  includes 
so  wide  a  range  of  subjects  that  it  has  been  called  the  *  mode  which 
equity  adopts  to  compel  the  ultimate  payment  of  a  debt  by  one  who 
in  justice,  equity  and  good  conscience  ought  to  pay  it.'  " 

It  follows  that  a  cause  of  action  was  alleged,  and  the  judgment 
should  be  reversed,  with  costs,  and  the  demurrer  overruled,  with 
costs,  with  leave  to  the  defendant  Haaslocher  to   withdraw  the 
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deinarrer  and  answer  upon  payment  of  costs  in  this  court  and  the 
court  below. 

McLaughlin  and  Laughlin,  J  J.,  concurred  ;  Yan  Brunt,  P.  J., 
and  Patterson,  J.,  dissented. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with  costs, 
with  leave  to  the  defendant  Haaslocher  to  withdraw  demurrer  and 
to  answer  on  payment  of  costs  in  this  court  and  in  the  court  below. 


The  People  of  the  State  of  New  Yoek  ex  rel.  David  Roths- 
child, Kelator,  v.  Robert  Muh  and  Others,  Composing  the  Board 
OF  Assessors  of  the  City  of  New  York,  and  Edward  M. 
Gbout  and  Others,  Composing  the  Board  of  Revision  of  Assess- 
ments of  the  City  of  New  York,  Respondents. 

Damages  for  the  change  of  grade  of  a  etreet  in  New  York  dty — failure  to  establieh 
that  the  building  in  question  was  built  subsequent  to  the  estoMishment  of  the  orig- 
inal grade  —  t?ie  decision  of  the  board  of  assessors  confirmed  by  that  of  the  board  of 
revision  of  assessments  is  final. 

When  a  claim  presented  to  the  board  of  assessors  of  the  city  of  New  York  under 
section  874  of  the  Consolidation  Act  (Laws  of  1882,  chap.  410)  which  was 
re-enacted  in  section  951  of  the  revised  Greater  New  York  charter  (Laws  of 
1901.  chap.  466)  for  daniage3  which  the  claimant  alleged  that  he  had  sustained 
in  consequence  of  a  change  in  the  grade  of  the  street  upon  which  his  property  . 
abutted,  should  be  rejected  bei'ause  of  the  failure  of  the  claimant  to  establish 
that  the  building  erected  on  his  property  was  built  subsequent  to  the  estab- 
ment  of  the  original  grade  of  the  street,  considered. 

Semble  (Per  Van  Brunt,  P.  J.,  and  Ingraham,  J.),  that  where  the  action  of  the 
board  of  assessors  in  rejecting  the  claim  has  been  confirmed  by  the  board  of 
revision  of  assessments,  such  confirmation  is  final  in  the  absence  of  any  fraud 
or  violation  of  law  affecting  the  result,  and  a  writ  of  certiorari  will  not  be 
issued  to  review  the  determination  made  by  the  board  of  assessors  and  by  the 
board  of  revision  of  assc^ments  where  the  claimant's  sole  contention  is  that 
upon  the  evidence  the  determination  was  erroneous. 

O'Brien  and  Hatch,  JJ.,  dissented. 

Certiobaei  issued  out  of  the  Supreme  Court  and  attested  on  the 
18th  day  of  February,  1904,  directed  to  Robert  Muh  and  others, 
composing  the  board  of  assessors  of  the  city  of  New  York,  and  to 
Edward  M.  Grout  and  others,  composing  the  board  of  revision  of 
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assessments  of  the  city  of  New  York,  commanding  them  to  certify 
and  return  to  the  office  of  the  clerk  of  the  county  of  New  York  all 
and  singular  their  proceedings  had  in  rejecting  a  certain  claim  of 
the  relator  for  damages  sustained  by  reason  of  a  change  of  grade^ 
of  the  Southern  boulevard  in  the  city  of  New  York, 

F,  W.  HoUen/rothy  for  the  relator. 

George  Z.  Sterling^  for  the  respondents. 

Ingraham,  J. ; 

The  relator  seeks  to  review  the  action  of  the  board  of  assessors  of 
the  city  of  New  York  and  the  board  of  revision  of  assessments,  in 
rejecting  a  claim  of  the  relator  for  damages  by  reason  of  the  change 
of  the  grade  of  the  Southern  boulevard  from  East  One  Hundred 
and  Thirty-eighth  street  to  Hunt's  Point  road,  in  the  city  of  New 
York.  The  petition  alleges  that  the  relator  is  the  owner  of  certain 
premises  on  the  westerly  side  of  the  Southern  boulevard,  ninety- 
eight  feet  and  one  inch  north  of  East  One  Hundred  and  Forty- 
fourth  street,  improved  with  a  two-story  frame  building  which  was 
erected  prior  to  the  year  1892,  when  the  relator  acquired  title  to  the 
premises ;  that  the  said  improvements  were  erected  in  conformity 
with  the  grade  of  the  Southern  boulevard  in  front  of  said  premises 
duly  established  by  law  on  or  about  the  21st  day  of  February,  1871 ; 
that  thereafter  and  on  or  about  Jnne  15,  1894,  the  grade  of  the 
said  Southern  boulevard  was  changed  causing  a  change  and  eleva- 
tion in  the  grade  of  said  street  of  about  twelve  feet  in  front  of  the 
petitioner's  property ;  that  on  or  about  June  5, 1902,  the  relator  filed 
a  claim  for  damages  by  reason  of  the  said  change  of  grade  with  the 
board  of  assessors ;  that  at  a  hearing  before  the  board  the  relator  sub- 
mitted testimony  showing  the  loss  and  damage  sustained  by  him  by 
reason  of  the  said  change  of  grade  in  front  of  the  said  premises ; 
that  on  or  about  the  14th  day  of  October,  1902,  the  board  of 
assessors  made  a  preliminary  report  disallowing  the  relator's  claim 
for  damages  and  making  no  award  therefor;  that  thereafter  the 
final  report  of  the  board  of  assessors  was  presented  to  the  board  of 
revision  of  assessments  for  confirmation,  which  report  was  confirmed 
and  the  petitioner's  claim  for  damages  finally  disallowed. 

By  the  return  it  appeared  that  the  relator  submitted  his  claim  to- 
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tlie  board  of  assessors  who  received  his  testimony  which  is  annexed 
to  the  return ;  that  one  of  the  board  of  assessofTa-  visited  the  prop- 
erty and  reported  to  the  board  that  no  damages  were  sustained  to 
the  relator's  property  by  reason  of  the  change  of  grade,  whereupon 
the  board  of  assessors  refused  to  allow  the  relator's  claim ;  that  sub- 
sequently the  relator  filed  objection  with  the  board  of  assessors,  & 
copy  of  which  is  annexed  to  the  return ;  that  on  or  about  Decem- 
ber 4-,  1902,  the  said  proposed  assessment,  with  the  objections,  were 
transmitted  to  the  board  of  revision  of  assessments ;  that  after  cer- 
tain proceedings  had  therein  on  December  29,  1903,  the  proposed 
assessment,  with  a  list  of  awards  for  damages  caused  by  the  change 
of  grade  and  objections,  were  again  presented  to  the  board  of  revision 
of  assessments,  and  the  attorneys  for  all  the  parties,  including  this 
relator,  were  then  heard,  and  at  a  meeting  of  the  board  of  revision 
on  December  31,  1903,  the  assessment  list,  together  with  a  list  of 
awards  for  damages  caused  by  change  of  grade,  with  objections^ 
was  taken  up,  and  after  consideration  the  objections  against  the 
assessments  were  overruled  and  the  assessment  list  as  amended  was 
confirmed  and  the  objection  of  the  relator  finally  overruled. 

The  evidence  annexed  to  the  return  shows  that  the  relator  was 
twice  examined  before  the  board  of  assessora ;  f/rat^  on  the  12th  of 
June,  1902,  and  again  on  March  26,  1903,  and  that  it  was  on  this 
testimony  and  a  personal  inspection  of  the  premises  by  a  member 
of  the  board  of  assessors  that  the  board  acted  in  rejecting  the 
relator's  claim.  This  application  was  made  to  the  board  of  assessors 
under  section  874  of  the  Consolidation  Act  (Laws  of  1882,  chap. 
410).  This  provision  of  the  Consolidation  Act  was  made  a  part  of 
the  present  charter  as  section  951  of  chapter  466  of  the  Laws 
of  1901.  It  is  conceded  that  the  relator  has  no  claim  for  the  dam- 
ages sustained  in  consequence  of  this  change  of  grade,  except  such  as 
is  given  by  this  section  of  the  charter.  That  section  provides  as  fol- 
lows :  "  After  the  taking  effect  of  this  act  there  shall  be  no  liability 
to  abutting  owners  for  originally  establishing  a  grade ;  nor  any  lia- 
bility for  changing  a  grade  once  established  by  lawful  authority,, 
except  where  the  owner  of  the  abutting  property  has  subsequently  to 
such  establishment  of  grade  built  upon  or  otherwise  improved  the 
property  in  conformity  with  such  established  grade  and  such  grade  is 
changed  after  such  buildings  or  improvements  have  been  made.    In 
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8nch  cases  damages  occasioned  by  sach  change  of  grade  to  such  build- 
ings and  improvements  shall  be  ascertained  and  assessed  in  connection 
with  and  as  a  part  of  the  expenses  of  grading  or  otherwise  improv- 
ing the  street  or  avenue  in  conformity  with  the  grade  as  changed." 
Provision  is  then  made  therein  for  giving  public  notice  when  a 
street  is  to  be  regulated  and  graded  according  to  a  new  grade  which 
shall  contain  a  request  for  all  persons  claiming  to  have  been  injured 
by  the  said  change  of  grade  to  present  in  writing  to  the  board  of 
assessors  their  claims,  and  specify  a  place  where  and  a  time  when  the 
said  board  will  receive  evidence  and  testimony  of  the  nature  and 
extent  of  such  injury.  The  section  then  provides  that  after  hearing 
and  considering  the  said  testimony  and  evidence,  the  board  of  assessors 
shall  make  such  awards  for  such  loss  and  damage,  if  any,  as  it  may 
deem  pro})er;  that  the  amount  of  the  said  awards  shall  be  included 
in  the  assessment  for  the  regulating  and  grading  of  the  street  in 
question,  as  part  of  the  expense  thereof,  and  that  the  said  awards 
and  the  proceedings  of  the  assessors  in  relation  thereto  shall  be  sub- 
ject to  review  by  the  board  of  revision  of  assessments.  Before  the 
board  of  assessors  were  authorized  to  make  any  award  to  the  relator 
he  was  required  to  make  it  appear  to  the  board  that  the  damage  which 
he  claimed  was  such  as  is  specified  in  this  provision  of  the  charter.  It 
is  expressly  provided  that  there  shall  be  no  liability  to  abutting  owners 
for  changing  the  grade  once  established  by  lawful  authority,  except 
where  the  owner  of  the  abutting  property  has,  subsequently  to  such 
establishment  of  grade,  built  upon  or  otherwise  improved  the  prop- 
erty in  conformity  with  such  established  grade.  Neither  in  his  notice 
of  claim  to  the  board  of  assessors,  nor  in  the  evidence  produced  by  him 
before  the  assessors,  did  the  relator  establish  that  the  house  upon  the 
property  was  built  after  the  grade  had  been  established  in  1871. 
The  only  evidence  is  that  the  relator  acquired  title  to  the  property  in 
1892,  and  the  building  was  then  upon  the  property  and  that  this 
building  was  a  two-story  frame  house,  about  twenty  by  thirty  feet. 
There  is  nothing  to  show  that  this  building  was  not  erected  before 
the  original  grade  of  the  Southern  boulevard  was  established,  in 
which  case,  under  the  express  provisions  of  the  section  under  which 
the  relator  claimed,  he  would  not  be  entitled  to  damages. 

I  think,  however,  that  the  court  is  not  authorized  to  review  the 
action  of  the  board  of  assesssors  confirmed  by  the  board  of  revision 
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of  assessments.  A  writ  of  certiorari  may  issue  where  tlie  right  to 
the  writ  is  expressly  conferred,  or  the  issue  thereof  is  expressly 
authorized  by  a  statute,  or  where  the  writ  may  be  issued  at  common 
law  by  a  court  of  general  jurisdiction,  and  the  right  to  the  writ  or 
the  power  of  the  court  to  issue  it  is  not  expressly  taken  away  by  a 
statute.  (Code  Civ.  Proc.  §  2120.)  Section  2122  of  the  Code  of 
Oivil  Procedure  provides  that,  except  as  otherwise  expressly  pre- 
scribed by  a  statute,  a  writ  of  certiorari  cannot  be  issued  where  the 
•determination  can  be  adequately  reviewed  by  an  appeal  to  a  court,  or 
to  some  other  body  or  officer.  In  Meiaer  v.  Mayor,  etc.,  of  N.  Y. 
•(104:  N.  T.  68),  the  question  of  the  right  of  a  person  injured  by  a 
•change  of  grade  of  a  public  street  or  avenue  was  before  the  court. 
It  was  there  held  that  before  the  passage  of  chapter  729  of  the  Laws 
•of  1872,  similar  to  the  provisions  of  the  Consolidation  Act  and  the 
•charter  to  which  attention  has  been  called,  there  was  no  liability, 
•either  at  common  law  or  by  statute,  for  injuries  occasioned  by  a 
change  of  grade  in  the  streets ;  that  the  act  of  1872  did  not  purport 
to  create  any  such  liability,  except  in  the  mode  pointed  out  and  to 
the  extent  prescribed  by  such  act,  and  that  the  only  means  of  redress 
to  a  property  owner  were  those  provided  for  by  the  act. 

The  board  of  assessors  heard  the  plaintiff  and  determined  his 
•claim  adversely  to  him.  The  statute  then  provided  a  method  to 
review  this  determination  by  an  appeal  to  the  board  of  revision  of 
.assessments.  The  relator  prosecuted  this  appeal,  was  heard  by  the 
board  of  revision,  and  the  action  of  the  board  of  assessors  was 
;affirmed.  It  is  not  alleged  that  the  provisions  of  the  statute  as  to 
notice  were  not  complied  with,  that  the  relator  was  not  duly  heard, 
or  that  there  was  any  fraud  or  violation  of  law  aflfecting  the  result. 
But  it  is  urged  that  upon  the  evidence  there  was  an  erroneous  deci- 
sion of  the  relator's  claim.  The  nature  of  the  proceeding  and  the 
provision  of  sections  951  and  953  of  the  charter  for  the  payment 
of  an  award  is  a  reason  why  the  final  determination  of  the  board  of 
revision  should  be  a  final  adjudication  as  to  the  right  of  the  plaintiff 
to  damages  for  a  change  of  grade.  Section  953  of  the  charter 
requires  the  board  of  assessors  to  make  such  an  award  for  such  loss 
:and  damage,  if  any,  as  it  may  deem  proper.  It  then  provides  that 
the  amount  of  said  award  shall  be  included  in  the  assessment  for 
the  regulating  and  grading  of  the  street  in  question  as  a  part  of  the 
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expense  thereof.  The  amount  of  the  assessment  is  determined  hy 
the  expense  of  the  regulating  and  grading  and  the  damage  occa- 
sioned by  the  change  of  the  grade ;  and  the  officials  who  determine- 
the  cost  of  the  improvement  being  required  to  impose  an  assessment 
upon  the  property  benefited  which  will  reimburse  the  city  for  the- 
cost  of  the  improvement,  including  the  damages  caused  by  the 
change  of  grade,  the  city  of  New  York  is  required  by  section  95^ 
to  pay  to  the  respective  parties  entitled  thereto  the  amount  of  such 
award.  Section  951  of  the  charter  then  provides  a  method  to  review 
the  determination  of  the  board  of  assessors  in  determining  the  ques- 
tions presented  to  them,  and  a  mistake  can  be  connected  so  that  the 
cost  of  the  proceedings,  including  the  damages  caused  by  the  change 
of  grade,  can  be  assessed  upon  the  property  benefited.  But  when 
the  action  of  tlie  board  of  assessors  is  finally  confirmed  by  the 
board  of  revision,  there  is  no  method  by  which  an  amount  sub^ 
sequently  awarded  can  be  assessed  upon  the  property  ownei*s,  and 
if  such  a  proceeding  is  allowed,  the  result  would  be  that  the  city 
of  New  York  would  be  held  responsible  for  a  mistake  of  judgment 
on  the  part  of  the  assessors  in  relation  to  the  opening  of  a  public 
street,  witli  no  opportunity  afforded  to  compel  those  benefited 
by  the  improvement  to  bear  the  burden.  It  is  clearly  the  intent 
of  the  charter  to  impose  the  cost  of  such  an  improvement  upon  the 
property  benefited  and  not  upon  the  city.  The  regulating  and 
grading  of  a  street,  while  carried  out  by  municipal  officers,  is  not 
for  the  benefit  of  the  municipality  as  a  whole.  It  is  a  benefit  to- 
the  property  in  the  neighborhood,  and  the  charter  provides  that  the 
expenses  of  such  regulating  and  grading  shall  be  borne  by  a  particular 
property  benefited,  and  not  by  the  whole  city.  As  a  part  of  the^ 
necessary  expenses  of  grading  a  street,  the  statute  has  provided  for 
the  payment  of  the  damages  sustained  by  abutting  property  in  con- 
sequence of  a  change  of  grade ;  but  such  damages  are  made  a  part 
of  the  expenses  of  grading  of  the  street,  the  amount  of  which  is 
required  to  be  ascertained  and  assessed  upon  the  property  benefited 
by  the  board  of  assessors.  The  right  to  review  the  action  of  the^ 
board  of  assessors  in  ascertaining  the  amount  to  be  paid  for  regu- 
^  lating  and  grading  the  street,  the  damages  to  the  abutting  property 
caused  by  the  change  of  grade,  and  the  amount  of  assessment  to  be 
imposed,  is  given  to  the  board  of  revision  of  assessments,  and  & 
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proper  review  of  the  action  of  the  board  of  assessors  is  thus  pro- 
vided, and  it  was  the  intention  to  make  the  action  of  the  board  of 
revision   final. 

I  think,  therefore,  that  the  writ  should  be  dismissed  and  the  pro- 
ceedings affirmed,  with  fifty  dollars  costs  and  disbursements. 

Van  Bfunt,  P.  J.,  concurred ;  Patterson,  J.,  concurred  on  first 
-ground  ;  O'Brien  and  Hatch,  JJ.,  dissented. 

Hatch,  J.  (dissenting) : 

I  am  unable  to  concur  with  the  views  expressed  by  Mr.  Justice 
Inoraham  in  the  opinion  delivered  by  him  in  this  case.  It  is  con- 
■ceded  that  by  virtue  of  the  provisions  of  section  874  of  chapter  410 
of  the  Laws  of  1882  (known  as  the  Consolidation  Act),  and  by  the 
provisions  of  section  951  of  chapter  466  of  the  Laws  of  1901  (being 
the  Greater  New  York  charter  as  amended),  the  relator  is  entitled 
to  an  award  of  damages  if  the  building  owned  by  him  was  erected 
in  accordance  with  the  grade  of  the  street,  as  established  on  or 
about  the  21st  day  of  February,  1871,  if  he  sustained  damages  by 
reason  of  the  change  in  grade  of  the  Southern  boulevard,  made  on 
■or  about  June  15,  1894.  It  is  said,  however,  that  neither  in  his 
notice  of  claim  to  the  board  of  assessors,  nor  in  the  evidence  pro- 
•dueed  by  him  before  the  assessors,  did  the  relator  establish  that  the 
house  upon  the  property  was  built  after  the  grade  had  been  estab- 
lished in  1871;  that  the  only  proof  upon  such  subject  was  that 
the  relator  acquired  title  to  the  property  in  1892  and  the  building 
was  then  upon  the  property  and  tliat  there  was  nothing  to  show  that 
such  building  was  not  erected  before  the  original  grade  of  the 
Soutliern  boulevard  was  established,  and  that  by  reason  thereof  the 
relator  did  not  bring  himself  within  the  provisions  of  the  statutes 
above  referred  to.  This  claim  wholly  overlooks  the  statement  of 
the  petition  wherein  it  appears  that  the  ^'improvements  were 
'erected  in  conformity  with  the  grade  of  the  Southern  Boulevard  in 
front  of  said  premises  duly  established  by  law  on  or  about  the  21st 
day  of  February,  1871.  Thereafter  and  on  or  about  June  15,  1894, 
the  grade  of  the  said  Southern  Boulevard  from  East  138th  Street 
to  Hunt's  Point  Road  was  changed  by  the  duly  authorized  pub- 
lic authorities  of  the  City  of  New  York,  causing  a  change  and  eleva- 
tion in  the  grade  of  said  street  of  about  12  feet  in  front  of  your 
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petitioner's  said  premises,  thereby  causing  serious  and  great  loss  and 
injury  to  your  petitioner  and  damage  to  his  said  premises."  In  the 
return  made  to  the  writ  this  allegation  is  not  denied,  nor  otherwise 
controverted ;  in  consequence  of  which  such  fact  is  to  be  takeu 
upon  tliis  appeal  as  established.  {People  ex  rel.  Village  ofBroch 
port  V.  Sutphirij  166  N.  Y.  163.)  Such  also  is  the  necessary  effect 
of  the  statement  contained  in  the  notice  presented  by  the  relator  to 
the  board  of  assessors  of  the  city  of  New  York.  Therein  it  is  stated : 
"  That  the  grade  of  said  street  was  established  by  law  on  the  twenty- 
first  day  of  February,  1871.  That  the  building  erected  on  said 
premises  was  erected  prior  to  the  year  1892.  That  thereafter  the 
grade  of  the  said  street  was  changed  on  the  fifteenth  day  of  June 
1894."  It  is  the  necessary  inference  arising  from  this  statement 
that  the  building  was  erected  upon  the  grade  as  established  in  1871 
and  this  is  confirmed  by  the  fact  that,  in  the  return  to  the  writ,, 
notice  of  the  intended  change  and  regulation  of  the  grade  of  the 
street  was  not  given  until  on  or  about  May  23,  1892,  and  as  the 
premises  were  erected  prior  to  that  time  the  improvement  mnst 
have  been  made  in  conformity  to  the  established  grade  of  the  street 
in  1871.  It  necessarily  follows,  therefore,  that  if  the  relator 
suffered  damage  by  reason  of  this  change  of  grade  of  the  street  he 
has  brought  himself  squarely  within  the  statutes  heretofore  cited 
and  become  entitled  to  compensation  for  damages  sustained  by  the 
change  of  grade,  and  it  became  the  duty  of  the  board  of  assessors  to 
make  the  relator  an  award  therefor. 

It  is  said,  however,  that  even  though  this  be  so,  nevertheless  the 
determination  by  the  board  of  revision  of  assessments  is  conclu- 
sive upon  the  relator ;  that  no  appeal  lies  therefrom  and  that  a  writ 
of  certiorari  is  not  authorized  to  review  such  action.  A  contrary 
doctrine  was  announced  in  People  ex  rel.  Heiaer  v.  CHlon  (121 
N.  Y.  551)  and  in  People  ex  rel.  Village  of  Brochport  v.  Sutphm 
{^pra)  and  People  ex  rel.  Spencer  v.  jPfew  BocheUe  (83  Hun,  185). 
This  court  has  held  that  the  subject-matter  of  a  determination 
made  by  commissioners  who  were  vested  with  authority,  among 
other  things,  to  award  damages  for  a  change  of  grade  under  a 
similar  statute  was  reviewable  in  this  court.  {Matter  of  Mayor 
[Tiffany  Street],  84  App.  Div.  525 ;  Matter  of  Rogers  Place, 
65  id.  1.)    Nothing  contained  in  Heieer  v.  Mayor^  eto.^  of  N.  T^ 
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(104  N.  Y.  68)   militates  against   this  view.      That  was  an  equi- 
table action  broaght  to  vacate  an  award  and  assessment  on  the 
ground  of  alleged  fraud,  and  it  was  held  that  the  evidence  was 
insufficient  to  establish  fraud.     In  disposing  of  the  question  the 
court  said :  "  Even  assuming  that  this  conduct  was  fraudulently 
intended,  it  constituted  an  irregularity  merely  which  was  open  to 
review  and  correction  upon  certiorari  and  afforded  no  ground  for 
an  independent  action  to  assail  the  award  of  a  judicial  tribunal." 
The  statute,  the  subject  of  construction  in  that  case,  and  also  in 
People  ex  rel.  Heiser  v.  Oilon  {supra)^  was  chapter  729  of  the 
Laws  of  1872.     Its  provisions  are  quoted  in  the  case  last  cited,  and 
in  all  essential  aspects  involved  the  exercise  of  the  same  powers- 
by  the  board  of  assessors  of  the  city  of  New  York  as  were  required 
to  be  exercised  under  the  provisions  of  the  statutes  to  which  we  have 
already  called  attention.     The  power  to  review  such  action,  there- 
fore, by  certiorari  would  seem  to  be  clearly  established.     (People 
ex  rel.  Tytler  v.  Oreen^  64  N.  Y.  606.)    By  the  provisions  of  section 
2140  of  the  Code  of  Civil  Procedure  the  questions  to  be  determined 
upon  a  review  by  a  writ  of  certiorari  are  stated,  so  far  as  important 
here,  to  be  the  following :  "  4.  Whether  there  was  any  competent 
proof  of  all  the  facts  necessarj'^  to  be  proved  in  order  to  authorize 
the  making  of  the  determination.      5.  If  there  was  such  proof, 
whether  there  was,  upon  all  the  evidence,  such  a  preponderance  of 
proof  against  the  existence  of  any  of  those  facts  that  the  verdict  of 
a  jury  affirming  the  existence  thereof,  rendered  in  an  action  in  the 
Supreme  Court,  triable  by  a  jury,  would  be  set  aside  by  the  court^ 
as  against  the  weight  of  evidence."     In  the  present  case  the  facta 
are  undisputed.     It  appeared  before  the  assessors  that  the  building 
when  the  change  of  grade  was  effected  was  twelve  feet  below  the 
level  of  such  grade.    Prior  to  the  change  it  had  been  rented  in  connec- 
tion with  ablacksmitli  shop,  tiie  rent  received  therefor  being  twenty 
dollars  a  month  for  some  portion  of  tlie  time  and  ten  dollars  per 
month  for  another  portion ;  that  after  it  was  placed  in  the  hole  below 
the  street  the  relator  was  not  able  to  rent  it  for  any  purpose  or  derive 
any  revenue  therefrom.     The  photographs  and  the  oral  testimony 
clearly  establish  the  situation.     It  is  true  that  one  of  the  members 
of  the  board  inspected  tlie  premises,  but  he  did  not  dispute  the  facts. 
His  statement  was  that  the  building  was  in  a  dilapidated  and  decayed 
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•condition  ;  that  the  weather  boards  were  falling  off  and  it  would  not 
hold  together  to  permit  raising,  all  of  which  was  trae  enough,  but  it 
only  bore  upon  the  sum  to  be  awarded.  It  did  not  justify  arbitrary 
iu^tion  upon  the  part  of  the  board  in  denying  all  compensation  for 
the  damage  suffered.  The  loss  of  rents  was  the  direct  result  of  the 
•change  of  grade,  and  because  it  was  small  did  not  authorize  the 
board  of  assessors  to  refuse  all  compensation.  No  one  can  read  and 
examine  the  record  without  reaching  the  conclusion  that  the  action 
of  the  board  was  purely  arbitrary,  and  for  that  reason  it  should  not 
be  permitted  to  stand.  It  does  not  answer  to  say  that  no  relief  can 
be  granted  to  the  relator  because  the  original  board  has  been  super- 
seded by  other  members  and  because  the  assessment  for  the  local 
improvement  has  been  levied.  Such  facts  furnish  no  answer  to  a 
denial  of  any  relief  and  the  relator  should  not  be  deprived  of  his 
rights  by  arbitrary  action. 

It  follows  that  the  determinations  of  the  board  of  assessors  and  of 
the  board  of  revision  of  assessments  should  be  vacated  and  set  aside 
^nd  the  relator  be  permitted  to.  present  his  claim  to  the  existing 
board  of  assessors  for  determination. 

Fifty  dollars  costs  and  disbursements  are  awarded  to  the  relator. 

O'Brien,  J.,  concurred. 

Writ  dismissed  and  proceedings  affirmed,  with  fifty  dollars  costs 
and  disbursements. 


Simeon  M.  Bajlheb,  Respondent,  v.  Abedneoo  Dewes,  Appellant. 

Attorney  and  client  —  liability  of  the  latter  for  the  act  of  the  former  in  issuing  an 
execution  in  violation  of  a  stay  —  measure  of  damages  in  such  case  —  the  question 
as  to  an  excessive  levy,  how  raised  —  verdict  for  damages  as  a  basis  for  a  judgment, 
not  impaired  because  a  verdict  is  thereafter  directed —  an  ejection  thereto  cannot 
be  first  taken  on  appeal. 

A  judgment  creditor  who  places  no  limitation  upon  the  authority  of  his  attorney 
is  liable  for  the  wrongful  act  of  his  attorney  in  issuing  an  execution  upon  a 
judgment  in  violation  of  a  stay  of  proceedings  granted  by  the  court. 

In  an  action  brought  against  the  judgment  creditor  by  the  judgment  debtor  to 
recover  damages  resulting  from  the  levy  mnde  under  the  execution  thus  issued 
by  the  attorney,  the  measure  of  damages  is  the  difference  between  the  value  of 
the  property  levied  upon  at  the  lime  the  levy  was  made  and  its  value  at  the 
time  the  levy  was  relinquished. 
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A  judgment  rendered  against  the  Judgment  creditor  will  not  be  reversed  on  the 
theory  that  the  unlawful  levy  was  excessive,  where  this  issue  was  not  raised  by 
the  pleadings  or  presented  at  the  trial  except  by  a  request  to  charge. 

Where  the  court  submits  to  the  jury  the  question  of  damages,  which  is  the  only 
issue  raised  by  the  pleadings  and  the  proof,  and  the  jury  renders  a  verdict  in 
favor  of  the  plaintiff  for  a  specified  sum,  such  verdict  constitutes  a  sufficient 
basis  for  the  judgment.  Where,  however,  the  court  subsequently  directs  a 
verdict  for  the  same  amount  upon  the  theory  that  that  is  the  better  practice, 
such  direction  does  not  invalidate  the  previous  verdict;  in  any  event  the  defend- 
ant cannot,  in  the  absence  of  an  exception,  question  the  right  of  the  court  to 
direct  the  verdict  for  the  first  time  upon  appeal. 

Appeal  by  the  defendant,  Ahednego  Dewes,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
tlie  clerk  of  the  county  of  New  York  on  the  3d  day  of  June,  1904, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  20th  day  of 
May,  1904,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

NeUon  ZabrisJeie,  for  the  appellant. 

Frank  G.  Wild,  for  the  respondent. 

McLaughlin,  J. : 

Action  to  recover  damages  for  an  alleged  unlawful  levy  upon 
plaintiff's  property.  The  facts  upon  which  plaintiff  predicated  his 
right  to  recover  —  except  as  to  the  amount  —  were  not  disputed  and 
are  as  follows:  On  the  26th  of  November,  1900,  the  defendant 
obtained  a  judgment  in  the  Supreme  Court  against  this  plaintiff  for 
$718.55.  At  the  conclusion  of  the  trial,  which  resulted  in  that 
judgment,  the  trial  justice  orally  announced  that  execution  upon 
the  judgment  was  stayed  for  thirty  days  after  service  of  a  copy 
of  the  judgment  and  notice  of  entry,  and  on  the  day  following 
an  order  was  formally  entered  to  this  effect.  In  that  action  a 
notice  of  entry,  but  not  a  copy  of  the  judgment,  was  served  as 
required  by  the  order.  On  the  twenty-sixth  of  December  following 
a  copy  of  the  order  granting  the  stay,  with  notice  of  entry,  was 
served  by  mail,  accompanied  by  a  letter  explaining  why  they  had 
not  been  previously  served,  and  on  the  next  day  a  conversation  was 
had  between  the  attorneys  for  the  respective  parties  in  which  it  was 
App.  Div.— Vol.  CI.        28 
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stated  that,  unless  the  judgment  was  paid  at  once,  execution  woaid 
be  issued.  The  attorney  for  the  judgment  creditor  was  then 
informed  of  the  stay  and  cantioned  against  taking  such  conrBe^ 
notwithstanding  which  an  execution  was  issued,  and  in  pursuance  of 
it  the  sheriff  on  the  thirty-first  of  December  levied  upon  and  took 
into  his  possession  211  tubs  of  butter  and  117  cases  of  eggs.  A 
motion  was  thereafter  made  to  vacate  and  set  aside  the  execution^ 
which,  on  the  ninth  of  January  following,  was  granted  and  the 
butter  and  eggs  returned  to  the  judgment  debtor,  who  thereupon 
brought  this  action  to  recover  the  damages  alleged  to  have  been 
sustained  by  reason  of  such  levy  and  seizure.  The  plaintiff  had  a 
judgment  for  $600,  and  defendant  has  appealed. 

First^  it  is  claimed  by  the  defendant  that  the  judgment  should  j 

be  reversed  because  he  was  not  liable  for  the  wrongful  act  of  his         | 
attorney  in  issuing  the  execution  in  violation  of  the  stay.     It  may  \ 

well  be  doubted  whether  any  such  issue  was  presented.  The  com- 
plaint alleged  that  the  defendant  caused  the  execution  to  be  iBsned 
and  this  is  admitted  in  the  answer.  This  being  the  condition  of  the 
pleadings  it  is  difficult  to  see  how  the  defendant  could  hope  to  pre- 
vent a  recovery  by  proving  that  the  issuance  of  the  execution  was 
an  unauthorized  act  of  his  attorney.  But  assuming  that  such  proof 
could  be  given  under  the  pleadings,  the  act  of  the  attorney  in  issn- 
ing  the  execution  did  not  protect  the  defendant.  The  fact  is  undis- 
puted that  the  order  prohibiting  the  issuance  of  the  execution  was 
served  upon  the  attorney,  and  that  he  acted  in  violation  of  it.  The 
claim  of  the  plaintiff  in  that  action  was  in  the  hands  of  the  attorney 
for  collection.  No  limitation  whatever  was  placed  upon  his  author- 
ity, so  far  as  appears,  and  by  reason  thereof  it  must  be  assumed  that 
he  not  only  had  authority  to  prosecute  the  claim  to  judgment,  but  to 
enforce  collection  thereof  by  the  issuance  of  an  execution  thereon. 
He  issued  the  execution,  and  in  doing  so  lie  was  acting  within  the 
scope  of  the  authority  given  to  him  by  his  client,  and  if  damages 
were  sustained  by  reason  of  such  act  the  client  was  responsible. 
The  rule  is  clearly  and  tersely  stated  by  Judge  Cooley  in  Foster  v. 
Wiley  (27  Mich.  244).  It  is  as  follows :  "  When  one  puts  his  case 
against  another  into  the  hands  of  an  attorney  for  suit,  it  is  a  reason- 
able presumption  that  the  authority  he  intends  to  confer  upon  the 
attorney  includes  such  action  as  the  latter,  in  his  superior  knowledge 


Digitized  by  VjOOQIC 


BARBER  V.  DEWES.  435 


App.  Div.J  FiBST  Department,  Febkuart,  1906. 

of  the  law,  may  decide  to  be  legal,  proper  and  necessary  in  the 
prodecation  of  the  demand,  and,  consequently,  whatever  adverse  pro- 
ceedings may  be  taken  by  the  attorney  are  to  be  considered,  so  far 
as  they  affect  the  defendant  in  the  suit,  as  approved  by  the  client  in 
advance,  and,  therefore,  as  his  act,  even  tliough  they  prove  to  be 
unwarranted  by  the  law."  This  case  was  cited  with  approval  in 
P(mcher  v.  Blanchard  (86  N.  Y.  256),  which  in  turn  was  approved 
in  Guilleaurne  v.  Rowe  (94  id.  268).  The  authorities  cited  by  the 
appellant's  attorney  are  not  in  point.  These  authorities  relate  to 
cases  where  the  officer  executing  the  process  committed  a  trespass, 
or  where  the  attorney  gave  unwarranted  directions  to  such  officer. 
(  WeUh  V.  Cochrcm,  63  N.  Y.  181 ;  Clark  v.  Woodruff,  83  id.  518 ; 
Bowe  V.  WUhinSj  106  id.  322 ;  Chiilfoyle  v.  Seeman,  41  App.  Div. 
516.) 

Second.  It  is  claimed  the  levy  was  excessive,  and  by  reason 
thereof  defendant  could  not  be  held  liable  for  the  damages  sus- 
tained arising  therefrom.  But  this  issue  was  not  raised  by  the 
pleadings,  nor  was  any  such  question  presented  at  the  trial,  except 
upon  a  request  to  charge.  If  an  excessive  levy  were  made,  that 
fact  should  have  been  set  out  in  the  defendant's  answer,  to  the  end 
that  proof  might  be  presented  and  that  fact  determined  upon  the 
trial.  No  such  defense  was  pleaded  or  even  claimed  until  the  con- 
clusion of  the  trial,  and  then  it  was  too  late.  At  the  beginning  of 
the  trial  the  plaintiff  moved  for  judgment  upon  the  pleadings,  and 
the  court  then  asked  the  defendant's  attornej-,  "  What  issue  of  fact 
is  there  in  the  case  to  try  ? "  to  which  he  replied  there  was  an 
allegation  in  the  complaint  that  the  defendant,  knowing  there  had 
been  a  stay  granted,  nevertheless  caused  the  execution  to  be  issued, 
and  the  court  responded :  "  It  was  wilful  and  with  knowledge  ? " 
to  which  the  attorney  answered :  ^^  That  seems  to  me  the  issue  of 
fact  and  also  the  question  of  damages."  The  court  acquiesced  in 
this,  saying  :  "  That  is  the  issue  of  fact  for  the  jury  to  pass  upon, 
whether  there  was  knowledge  on  the  part  of  the  defendant  and  he 
caused  this  execution  to  issue  knowing  that  the  stay  was  in  force." 
The  trial  then  proceeded  and  proof  was  admitted  bearing  upon  this 
issue  and  defendant  could  not  thereafter,  without  amending  his 
answer  by  a  simple  request  to  charge,  raise  the  question  of  whether 
or  not  there  had  been  an  excessive  levy. 
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Third,  Complaint  is  also  made  as  to  the  amount  of  damages 
recovered.  The  proof,  however,  upon  this  branch  of  the  case  was 
not  only  sufficient  to  sustain  the  verdict,  but  entirely  satisfactory 
It  consisted  of  evidence  as  to  the  value  of  the  butter  and  eggs  on 
the  day  they  were  seized  and  the  day  when  they  were  relinquished 
by  the  sheriif,  and  the  jury  were  instructed  that  the  plaintiflfs 
measure  of  damage  was  the  difference  between  the  two. 

Finally^  it  is  claimed  the  court  erred  in  directing  a  verdict  for  the 
plaintiff.  He  did  not  direct  a  verdict ;  on  the  contrary,  he  sub- 
mitted to  the  jury,  with  appropriate  instructions,  the  only  issue 
raised  by  the  pleadings  and  the  proof,  viz.,  the  amount  of  damage 
to  which  the  plaintiff  was  entitled.  They  returned  a  verdict  in 
favor  of  the  plaintiff  for  a  specified  sum  and  this  was  all  that  was 
required  as  the  basis  of  the  judgment.  It  is  true  that  the  court  for 
some  reason  not  explained  in  the  record  entertained  an  idea  that  the 
better  practice  would  be  to  thereafter  direct  a  verdict  for  the  same 
amount,  which  he  did.  This,  however,  in  no  way  invalidated  the 
previous  verdict.  If  any  irregularity  could  bo  claimed  by  reason 
of  it  the  appellant  is  not  in  a  position  to  raise  it,  inasmuch  as  no 
texception  was  taken  to  such  direction. 

The  judgment  and  order  appealed  from  are  right  and  should  be 
affirmed,  with  costs. 

O'Brien,  Inoraham  and  Hatch,  JJ.,  concurred ;  Van  Brunt, 
P.  J.,  concurred  in  result. 

Judgment  and  order  affirmed,  with  costs. 


John  McMillan,  Respondent,  v.  Leonard  Leaman,  Appellant. 

Ifutallment  of  plumbing  in  a  building  under  an  agreement  that  it  is  to  remain  the 
property  cf  the  plumber  until  paid  fin'  —  right  of  a  purchaser  of  the  property  under 
a  mortgage  foreclosure  sale  —  the  plumber  estopped  by  a  neglect  to  assert  his  claim 
at  the  sale. 

After  a  coutractor  had  installed  the  plumbing  work  in  a  building  under  an  agree- 
ment that  the  materials  used  should  remain  his  property  until  fully  paid  for, 
the  owner  of  the  building  mortgaged  it  and  upon  the  foreclosure  of  the  mort- 
gages the  premises  were  conveyed  to  a  third  party.    The  agreement  that  the 
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materials  used  in  the  plumbing  work  should  belong  to  the  contractor  until 
fully  paid  for  was  not  recorded  and  neither  the  ^lortgagee  nor  the  purchaser 
at  the  foreclosure  sale  had  notice  thereof. 

Held,  that  as  between  the  contractor  and  the  purchaser  of  the  premises  at  the 
foreclosure  sale,  the  plumbing  equipment  constituted  a  part  of  the  realty  and 
that  the  contractor,  who  had  not  been  paid  therefor,  was  not  entitled  to  replevy 
the  same; 

That  the  contractor,  who,  while  not  actually  present  at  the  foreclosure  sale,  knew 
that  the  property  was  to  be  sold  and  was  in  the  salesroom  on  the  day  when  the 
sale  took  place  and  gave  no  notice  of  his  claim  and  made  no  attempt  in  any 
way  to  enforce  it,  was  estopped  from  asserting  such  claim  as  against  the  pur- 
chaser at  the  foreclosure  sale. 

Appeal  by  the  defendant,  Leonard  Leaman,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of 
the,  clerk  of  the  county  of  New  York  on  the  28th  day  of  March, 
1904,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  30th  day  of  March,  1904,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Zucius  If.  BeerSy  for  the  appellant. 

Chauncetj  S.  Trtiax,  for  the  respondent. 

McLaughlin,  J. : 

This  is  an  action  to  replevin,  and  the  facts,  so  far  as  material  to 
the  question  presented,  are  as  follows :  The  Metropolitan  Invest- 
ment Company,  a  foreign  corporation,  on  the  12tli  of  July,  1899, 
was  engaged  in  constructing  a  building  upon  certain  real  estate  in 
the  city  of  New  York,  the  record  title  of  which  stood  in  the  name 
of  one  Wanmaker.  On  that  day  it  entered  into  a  written  agree- 
ment with  the  plaintiflf  by  which  he  waa  to  supply  all  the  necessary 
materials  and  perform  all  the  work  required  for  the  plumbing  of 
the  building  according  to  certain  plans  and  specifications.  The 
agreement  contained  a  provision  that  "all  materials  furnished  to 
the  building  above  mentioned  are  to  remain  the  property  of  the  con- 
tractor until  fully  paid  for."  The  plaintiflF,  between  the  14th  of 
July,  1899,  and  April,  1900,  performed  his  part  of  the  contract  by 
putting  into  the  building  the  entire  plumbing  equipment.  On  the 
21st  of  July,  1899,  Wanmaker,  acting  for  the  investment  company, 
gave  a  mortgage  upon  the  premises  to  one  Lawson  for  $12,000,  and 
on  the  thirtieth  of  December  following  gave  another  mortgage  to 
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him  for  $10,000  to  secure  the  payment  of  moneys  advanced  to  con- 
struct the  building.  Default  having  been  made  in  the  payment  of 
such  moneys,  the  mortgages  were  foreclosed  and  tlie  premises  sold 
to  the  defendant  in  this  action,  he  receiving  a  deed  therefor  on  the 
14th  of  February,  1901.  The  plaintiflE  not  having  been  paid  for  the 
materials  furnished  in  installing  the  plumbing  equipment,  in  April, 
1901,  demanded  payment  from  the  defendant.  The  same  being 
refused  this  action  was  commenced  to  replevy  the  same.  These 
articles  constituted  the  entire  plumbing  of  the  building,  such  as 
bath  tubs,  sinks,  water  closets,  basins,  pipes,  faucets,  etc.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff,  awarding  him  posses- 
sion and  damages  for  depreciation,  and  in  case  possession  was  not 
given,  awarding  a  specific  sum  as  damages,  which  was  the  value  of 
the  property  at  the  time  of  the  trial,  including  the  depreciation. 
Judgment  was  entered  in  accordance  with  the  verdict,  from  which, 
and  an  order  denying  a  motion  for  a  new  trial,  defendant  has 
appealed. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed.  The 
plumbing  equipment  of  which  the  plaintiflE  has  been  awarded  pos- 
session was  a  part  of  the  realty.  The  building  could  no  more  be 
used  without  such  equipment  than  it  cpuld  without  the  doors,  win- 
dows or  the  roof.  It  was  put  into  the  building  with  the  intention 
of  making  it  a  part  of  the  realty  and  an  accession  to  the  freehold. 
The  conti-act  between  the  plaintiff  and  the  investment  company 
contemplated  physical  annexation  of  the  plumbing  jnaterials  to,  and 
incorporation  of  them  in,  the  building  as  a  permanent  improvement. 
All  the  essentials  to  change  the  character  of  the  property  from  per- 
sonalty to  realty  were  complied  with.  These  are  —  physical  annex- 
ation of  one  to  the  other ;  adaptation  of  the  improvements  to  the 
use  for  which  the  realty  was  devoted  ;  and  an  intent  on  the  part  of 
the  plaintiff  to  make  a  permanent  improvement.  {Potter  v.  Crom- 
^oell,  40  N.  Y.  287 ;  Voorhees  v.  McOinnis,  48  id.  278 ;  Iloyle  v. 
Plattsburgh  cfe  Moiitreal  R,  li.  Co.^  54  id.  314;  Krihba  v.  Alfordy 
120  id.  519.)  The  plaintiff  and  the  investment  company,  as  between 
themselves,  of  course,  were  competent  by  agreement  to  preserve 
the  character  of  the  plumbing  materials  as  personalty.  {Ford  v. 
Cobb,  20  N.  Y.  344 ;  Sisson  v.  Ilibhard,  75  id.  542 ;  Tyson  v.  Posty 
108  id.  217.)    But  this  they  could  not  do  as  against  a  hona  fids 
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purchaser  or  mortgagee,  who  had  never  assented  to  nor  had  notice 
of  the  agreement.  {McFadden  v.  AUeyi,  134  K  Y.  489;  Clary 
V.  Owe7i^  15  Gray,  522 ;  Meagher  v.  Rayes^  152  Mass.  228  ;  Haw- 
Mns  V.  Heraeyj  86  Maine,  394;  FuUer -Warren  Co.  v.  Ilarter^  10 
Wis.  80;  53  L.  R.  A.  603;  Andrews  v.  Powers,  66  App.  Div. 
216 ;  Jermyn  v.  Hunter,  93  id.  175.)  To  hold  otherwise  would 
not  only  be  contrary  to  the  spirit  and  intent  of  section  241  of  the 
Eeal  Property  Law  (Laws  of  1896,  chap.  547)  requiring  convey- 
ances of  interests  in  real  estate  to  be  recorded,  but  against  numer- 
ous decisions  of  our  own  courts.  Thus,  in  McFadden  v.  Allen 
{suj^ra)  the  Court  of  Appeals  held  that  the  lien  of  a  mortgagee 
oovered  all  that  was  realty  when  the  security  was  accepted,  as  well 
.as  all  accessions  thereafter  made,  unless  such  accessions  were  made 
4inder  an  agreement  to  which  the  mortgagee  was  a  party. 

In  Andrews  v.  Powers  {supra)  the  Appellate  Division  in  the 
fourth  department  held,  where  a  vendee  in  possession  under  a  eon- 
tract  for  the  purchase  of  a  house,  without  the  knowledge  or  consent 
of  the  vendor,  purchased  and  put  therein  a  mantel,  gas  grate  and 
necessary  connections  under  an  agreement  with  the  seller  that  the 
title  to  such  property  should  remain  in  the  seller  until  fully  paid 
for,  that  such  property,  in  the  absence  of  an  agreement  with  the 
owner  of  the  land,  became  part  of  the  realty  and  could  not  be 
i-emoved  without  his  consent. 

This  case  was  cited  with  approval  and  followed  in  the  recent  case 
•of  Jermyn  v.  Hunter  {supra)  where  boilers  were  placed  in  a  build- 
ing for  the  purpose  of  heating  and  supplying  it  with  hot  water, 
ainder  an  agreement  with  the  person  placing  them  therein  that  title 
should  remain  in  the  seller  until  the  purchase  price  had  been  paid. 
A  mortgage  upon  the  building  was  thereafter  foreclosed,  and  the 
premises  sold,  and  it  was  held,  as  between  the  vendor  of  the  boilers 
^nd  the  person  who  purchased  the  building  at  the  foreclosure  sale, 
that  the  title  to  the  boilers  passed  to  such  person  as  a  part  of  the 
realty.  Mr.  Justice  Hatch,  delivering  the  opinion  of  the  court, 
said :  "  By  undisputed  evidence  we  think  that  it  is  established  that 
the  property  sought  to  be  recovered  was  at  the  time  of  the  com- 
mencement of  this  action  real  property.  It  was  procured  for  the 
purpose  of  being  placed  in  the  building  then  in  process  of  erection 
^is  a  necessary  and  permanent  adjunct  to  it.    Its  purpose  was  to 
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Bnpply  the  building  with  heat,  which  was  necessarily  essential  to 
the  use  and  occupation  of  the  building,  and  as  much  required  in  its 
use  as  was  light  and  access.  *  *  *  The  sale  of  the  property  at 
the  foreclosure  carried  with  it  the  title  to  these  fixtures  and  the 
defendant  as  purchaser  at  the  sale  acquired  good  title." 

It  is  true  that  in  some  of  the  States  a  different  view  has  been 
entertained,  but  such  view  is  not  in  harmony  with  the  decisions  of 
of  our  own,  the  Federal,  or  some  of  the  other  States  —  notably  those 
of  Massachusetts,  Maine  and  Wisconsin. 

In  Massachusetts,  the  court  in  Clary  v.  Owen  (supra)  said: 
"  We  think  it  is  not  in  the  power  of  the  mortgagor  by  any  agree- 
ment made  with  a  third  person,  after  the  execution  of  the  mortgage, 
to  give  to  such  person  the  right  to  hold  anything  to  be  attached  to 
the  freehold,  which,  as  between  mortgagor  and  mortgagee,  would 
become  a  part  of  the  realty." 

In  Meagher  v.  Hayes  {supra)  the  court  said  that  a  building  put 
on  mortgaged  land  and  annexed  to  it  in  tlie  usual  way,  without  the 
mortgagee  being  a  party  to  the  transaction,  becomes  a  part  of  the 
mortgaged  security,  notwithstanding  an  agreement  between  the 
owner  of  the  building  and  the  mortgagor  that  it  should  remain 
personal  property  with  the  riglit  of  such  owner  to  remove  it,  and 
that  the  purchaser  of  the  land  at  a  foreclosure  sale  became  the 
owner  of  such  building,  and  this,  notwithstanding  the  fact  that  he 
purchased  with  notice  of  the  agreement. 

These  decisions  of  the  Massachusetts  court  were  followed  by  the 
Supreme  Court  of  Maine  in  Ilawhins  v.  Ilersey  {supra\  the  court 
saying :  "  When  machinery  is  sold  and  placed  in  a  building  for  the 
purpose  of  making  it  available  as  a  manufactory  and  permanently 
increasing  its  value  for  occupation,  an  agreement  between  the  seller 
and  buyer  that  the  title  shall  remain  in  the  former  until  it  is 
wholly  paid  for,  will  not  bind  or  affect  the  mortgagee  of  the  realty 
without  notice,  and  such  machinery  will  pass  to  the  mortgagee  as  a 
part  of  the  realty." 

In  Fuller-  Wa7*re7i  Co.  v.  Barter  {supra)  the  court  of  last  resort 
in  W^isconsin  held  that  a  hot-air  furnace  and  the  necessary  connec- 
tions put  into  a  building  for  the  purpose  of  heating  it  became  part 
of  the  realty,  and  that  the  same  could  not  be  removed  without  the 
consent  of  a  mortgagee,  notwithstanding  an  agreement  between  the 
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purchaser  and  seller  that  title  was  to  remain  in  the  seller  until  th& 
purchase  price  had  been  paid.  (See,  also.  Porter  v.  Pittsh'wrg^ 
Sted  Co,,  122  U.  S.  267,  282 ;  Phcmix  Iron  Co.  v.  New  York 
Security  Co,,  54  U.  S.  App.  408.) 

Here  the  agreement  between  the  plaintiff  and  the  investment 
company  was  never  recorded,  and,  so  far  as  appears,  neither  the 
mortgagee  nor  the  defendant  in  this  action  had  any  notice  of  it. 
Under  such  circumstances,  upon  reason  and  authority  alike,  it  must 
be  held  that  the  sale  at  the  foreclosure  carried  with  it  the  title  to- 
tlie  materials  which  constituted  the  plumbing  eqi^ipment,  and  the 
defendant,  as  purchaser,  acquired  good  title.  If  this  conclusion  be 
correct,  then  it  necessarily  follows  that  the  plaintiff  was  not  entitled 
to  recover. 

I  am  also  of  the  opinion  that  as  against  the  defendant  the  plain- 
tiff is  estopped  from  asserting  a  claim  to,  or  lien  upon,  the  property 
for  which  a  recovery  has  been  had.  The  plaintiff,  while  not  actu- 
ally present  at  the  foreclosure  sale,  admitted  he  was  present  in  the 
salesroom  on  the  day  the  sale  took  place  and  that  he  knew  the 
property  was  to  be  sold,  notwithstanding  which  fact  he  gave  no 
notice  of  his  claim,  nor  did  he  then  attempt  in  any  way  to  enforce 
it.  He  is  not,  therefore,  in  a  position  to  assert,  as  against  an  inno- 
cent purchaser,  a  claim  which  would  deprive  him  in  a  very  material 
way  of  a  portion  of  his  purchase.  If  he  intended  to  assert  a  claim 
to  any  part  of  the  property  about  to  be  sold,  good  faith  and  fair 
dealing  required  that  would-be  purchasers  should  be  informed  of 
that  fact.  {Thompson  v.  Blanchard,  4  N.  Y.  303  ;  De  Herques  v.. 
Marti,  85  id.  609.) 

Other  errors  are  alleged,  but  it  is  unnecessary  to  pass  upon  them, 
in  view  of  the  conclusion  reached. 

The  judgment  and  order  appealed  from  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Pattbbson,  Ingbaham  and  Laughlin,  J  J., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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LuciEN  A.  Blandino  and  Jesse  H.   Shepard,  Bespondents,  v. 
Isaac  M.  Cohen,  Appellant. 

Guaranty  of  coUeeiion  —  a  fudgnuni  against  the  priiieipal  debtor  and  the  iemanee 
and  return  uneatufled  cf  an  execution  must  be  shown — vihen  shown  they  are  eon- 
elusive  against  the  guarantor  having  notice  of  the  suit  —  the  guarantor  is  liable  for 
the  costs  of  such  suit,  the  sheriff  *s  fees,  etc. —  a  bill  rendered  and  retained  without 
olpfection  is  some  evidence  tf  value  — prices  obtained  cU  an  exchange — quotations  of 
prices  in  a  newspaper. 

The  following  contnct  of  guaranty,  "  In  consideration  of  the  deliyery  of  milk, 
etc.,  by  the  parties  of  the  first  part  to  the  party  of  the  second  part,  and  for 
valae  received,  I  guarantee  the  collection  of  the  amounts  to  become  due  on  the 
above  contract,"  is  a  conditional  one  and  cannot  be  enforced  against  the  guar- 
antor until  the  parties  of  the  first  part  to  the  contract  have  obtained  judgment 
against  the  party  of  the  second  part  thereto  for  the  amounts  due  under  the  con- 
tract and  an  execution  issued  on  such  judgment  has  been  returned  unsatisfied. 

In  an  action  brought  against  the  guarantor  upon  the  guaranty,  a  judgment  reoov- 
ered  against  the  party  of  the  second  part  to  the  contract  in  an  action  which  the 
guarantor  was  given  an  opportunity  to  defend  conclusively  establishes  the 
amount  due  under  the  contract  and  it  is  unnecessary  for  the  plaintiffs  to  make 
affirmative  proof  thereof. 

The  guarantor,  in  addition  to  the  amount  due  under  the  contract,  is  liable  for  the 
costs  embraced  in  the  judgment  against  the  party  of  the  second  part  to  the 
contract  and  the  sheriff's  fees  for  receiving  and  returning  thft  execution. 

Bills  rendered  by  a  vendor  of  merchandise  to  the  vendee  thereof,  which  bills  were 
retained  by  the  vendee  without  objection,  are  some  evidence  of  the  value  of 
the  merchandise  and  of  the  price  which  the  vendee  agreed  to  pay  therefor. 

Ttie  price  at  which  butter,  milk  and  eggs  are  sold  on  exchange  is  some  evidence 
of  the  value  thereof. 

A  witness  called  to  testify  as  to  the  price  of  milk  at  a  given  time  may  be  allowed 
to  refresh  his  recollection  on  the  subject  by  referring  to  a  newspaper,  where 
proof  is  given  that  such  newspaper  was  recognized  by  milkmen  as  the  standard 
authority  on  the  excliange  price  of  milk. 

Appeal  by  the  defendant,  Isaac  M.  Cohen,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of  May, 
1904,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term. 

Henry  A.  Friedman j  for  the  appellant 

Edward  P.  I/yon^  for  the  respondents. 
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JSIcLaughlin,  J. : 

The  plaintiffs  had  a  written  contract  with  one  Levy  by  which 
they  were  to  deliver  him  milk,  butter,  cheese  and  cream  at  certain 
times  and  prices.  Indorsed  npon  this  contract,  prior  to  the  deliv- 
ery of  any  of  the  articles,  was  the  following,  signed  by  the  defendant : 
^^^  In  consideration  of  the  delivery  of  milk,  etc.,  by  the  parties  of  the 
first  part  to  the  party  of  the  second  part,  and  for  value  received,  I 
guarantee  the  collection  of  the  amounts  to  become  due  on  the  above 
contract."  The  plaintiffs  made  deliveries  under  the  contract  and 
Levy  having  failed  and  neglected  to  pay  bill^  rendered  therefor, 
action  was  brought  against  him  to  recover  the  contract  price.  The 
plaintiffs  had  a  judgment,  upon  which  execution  was  issued,  which 
was  returned  unsatisfied  and  they  thereupon  brought  this  action  to 
recover  from  the  defendant  upon  his  guaranty. 

At  the  trial  the  plaintiffs  proved  the  recovery  of  the  judgment 
jigainst  Levy,  the  issuance  of  an  execution  thereon  and  its  return 
unsatisfied.  They  also  proved,  at  the  suggestion  of  the  trial  court, 
the  delivery  of  the  milk,  butter,  cheese  and  cream  under  the  con- 
tract, the  prices  at  which  the  same  were  delivered,  and  the  rendition 
of  bills  therefor,  which  were  not  disputed  but  never  paid. 

The  judgment  against  Levy  was  binding  upon  the  defendant. 
He  had  notice  of  the  pendency  of  that  action,  was  present  at  the 
trial,  and  could  have  defended  the  same  had  he  seen  fit  to  do  so. 
The  guaranty  was  a  conditional  one.  It  depended  upon  the  plain- 
tiffs' procuring  judgment  against  Levy  and  taking  the  proper  steps 
to  collect  from  him  by  the  issuance  of  an  execution  thereon.  This 
was  a  condition  precedent  and  without  it  plaintiff  could  not  recover 
against  Cohen.  {Northern  Ins.  Co.  v.  Wright^  76  N.  Y.  445  ; 
Mosher  v.  Ilotchkiss^  3  Keyes,  161.)  These  steps  having  been 
taken,  to  the  knowledge  of  Cohen,  and  he  having  been  afforded  an 
opportunity  to  defend  the  action,  the  judgment  established  his  lia- 
bility under  his  guaranty,  which,  in  addition  to  the  purchase  price 
of  the  milk,  butter,  cheese  and  cream,  included  the  costs  incurred  in 
the  Levy  judgment  and  the  sheriff's  fees  for  receiving  and  return- 
ing tlie  execution.  {Mosher  v.  Ilotchkiss^  supi^d).  Having  proved 
the  recovery  of  the  judgment  against  Levy,  and  the  issuance  and 
return  of  an  execution  unsatisfied,  it  was  unnecessary  to  prove  the 
delivery  of  the  merchandise  under  the  contract,  the  contract  price 
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and  failure  to  pay,  because  the  jndgmeDt  conclusivelj  established 
*  these  facts.  However,  such  proof  did  not  injure  the  defendant. 
We  have  examined  the  various  alleged  errors  as  to  the  admission  of 
this  proof  but  there  does  not  seem  to  be  any  merit  in  any  of  them. 
If  it  had  been  necessary  to  oflEer  such  proof  the  same  was  admissi- 
ble and  the  objections  thereto  were  unavailing.  The  bills  rendered 
to  Levy  and  his  retention  of  them,  without  objection,  was  some  evi- 
dence of  value  and  the  price  agreed  to  be  paid.  The  price  at 
which  butter,  milk  and  eggs  were  sold  on  the  exchange  was  also 
some  evidence  of  value.  {Cliquofa  Chamjxigne^  3  Wall.  115.)  It 
was  competent  for  the  witness  Shepard  to  refer  to  a  newspaper  for 
the  purpose  of  refreshing  his  recollection  as  to  the  price  of  milk  at  a 
given  time,  proof  having  also  been  given  that  such  paper  was  recog- 
nized by  milkmen  as  the  standard  authority  on  the  exchange  price 
of  milk.  {Terry  v.  McNiel^  58  Barb.  241 ;  Earriaon  v.  Glover^  72 
N.  Y.  451.)  But,  as  already  said,  this  proof  was  unnecessary.  At 
the  conclusion  of  the  trial  the  facts  upon  which  plaintiflFs'  right  to 
recover  depended  were  not  disputed,  and  the  trial  court,  such  being 
the  situation,  properly  directed  a  verdict  for  the  plaintiffs. 

It  follows,  therefore,  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Lauohun,  JJ., 
concurred. 


Judgment  affirmed,  with  costs. 


Barnet  Schapiro,  Respondent,  v,  Samuel  Levy,  Appellant. 

Negligence — injury  to  an  employee  of  a  milk  dealer  from  the  breaking  of  the  handle 
of  a  milk  can  —  t7ie  rnerefiict  of  its  breaking  is  not  evidence  of  negligence  on  tite 
dealers  part  —  a  cliarge  tfuit  a  failure  to  produce  t/ie  books  of  one  vtho  had  repaired 
the  cans  might  be  considered  by  the  jury  is  improper. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  it  appeared  tbat 
the  defendant  was  a  wholesale  milk  dealer  who  used  in  his  business  a  large 
number  of  milk  cans,  each  of  which  had  two  iron  handles  attached  Uiereto 
and  when  filled  weighed  100  pounds;  that  the  plaintiff  was  the  driver  of  one  of 
the  defendant's  milk  wagons  and  that  while  taking  a  milk  can  from  the  wagon 
one  of  the  handles  of  the  can  gave  way  and  the  can  fell  upon  his  foot  injuring 
him. 
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The  plaintiff  testified  that  at  the  time  of  the  accident  he  had  hold  of  the  can  by 
one  handle  while  in  his  complaint  he  alleged  that  the  proper  way  to  handle  the 
can  was  to  grasp  both  handles.  There  was  no  evidence  that  the  can  including 
the  handle  was  not  perfect  in  every  respect  when  furnished  by  the  defendant, 
nor  that  the  can  was  not  thereafter  properly  cared  for  and  inspected  nor  that 
there  was  any  defect  in  it,  except  such  as  might  be  inferred  from  the  fact  that 
the  handle  gave  way. 

HeUl,  that  no  negligence  on  the  part  of  the  defendant  bad  been  proved  and  that 
a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be  reversed; 

That  the  fact  that  the  handle  gave  way  was  not  in  and  of  itself  sufficient  to 
justify  a  finding  that  the  defendant  had  failed  to  perform  the  duty  which  he 
owed  to  the  plaintiff; 

That  such  fact  might  possibly  justify  a  finding  that  there  was  some  defect  in  the 
can,  but  that  it  did  not  justify  the  finding  that  the  defendant  was  responsible 
for  such  defect; 

That  it  was  error  for  the  court  to  charge  at  the  request  of  the  plaintiff,  that  if 
the  books  of  certain  third  parties,  whom  the  defendant  had  employed  to  repair 
some  of  his  milk  cans,  had  been  produced,  they  would  have  been  some  evi- 
dence of  the  truth  of  the  statements  made  by  defendant  as  to  how  many  times 
lie  had  had  the  cans  repaired  and  as  to  what  repairs  had  been  made,  and  that 
the  non- production  of  such  books  might  be  considered  by  the  jury  in  determin- 
ing whether  the  plaintiff  was  entitled  to  recover. 

Appeal  by  the  defendant,  Samuel  Levy,  from  a  judgment  of  tlie 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  28th  day  of  March,  1904, 
npon  the  verdict  of  a  jury  for  $950,  and  also  from  an  order  entered 
in  8aid  clerk's  office  on  the  7th  day  of  April,  1904,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Otio  A.  RoaaUky^  for  the  appellant. 

Jacob  RiegeVy  for  tlie  respondent. 

McLaughlin,  J. : 

Action  to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  reason  of  defendant's  negligence.  At  the  time 
stated  in  the  complaint  the  defendant  was  a  wholesale  dealer 
in  milk,  and  in  the  prosecution  of  his  business  owned  between 
4,000  and  5,000  milk  cans,  known  as  the  New  York  city  pattern. 
Each  can  had  two  iron  handles  attached  to  it,  and,  when  filled  with 
milk,  weighed  about  100  pounds.  These  cans,  when  filled,  were 
shipped  to  the  defendant  from  different  places,  and  on  their  arrival 
at  the  place  of  shipment  were  placed  upon  heavy  wagons,  and  then 
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delivered  to  various  retail  dealers.  The  plaintiff  at  the  time  of  the 
accident,  and  for  about  a  year  and  a  half  prior  thereto,  had  charge 
and  was  the  driver  of  one  of  these  wagons.  On  the  morning  of 
the  accident,  after  loading  the  wagon  with  cans,  he  proceeded  upon 
his  route  to  distribute  the  milk  among  the  customers  of  the  defend- 
ant. In  taking  one  of  the  cans  from  the  wagon  for  this  purpose^ 
one  of  the  handles  gave  way,  the  can  fell,  striking  him  upon  the 
foot,  and  inflicting  the  injury  of  which  he  complains.  He  had  a. 
recovery,  and  the  defendant  has  appealed. 

In  the  complaint  he  charged  that  "  the  milk  cans  furnished  by 
the  defendant  had  ordinary  handles  thereon,  and  such  cans  were 
lifted  and  taken  from  the  wagon  furnished  by  the  defendant  to  the 
plaintiff  by  being  taken  hold  of  by  such  handles,  and  such  was  and 
is  the  usual  and  only  proper  manner  of  handling  such  cans."  At 
the  trial  he  testified  that  during  the  time  he  had  been  in  the  employ 
of  the  defendant  the  handles  upon  the  cans,  so  far  as  he  had 
observed,  were  safe ;  that  he  had  never  known  or  heard  of  an  acci- 
dent of  this  kind ;  and  that  he  did  not  observe  anything  wrong 
about  the  can  in  question  until  the  handle  gave  way.  In  stating- 
how  the  accident  occurred  he  said  :  "  I  was  standing  at  the  time  on 
the  sidewalk  when  I  got  hold  of  the  can.  *  *  *  The  first  thing- 
I  did  I  took  the  can  right  this  way  (indicating)  by  the  handles  to 
take  it  right  off.  I  had  to  take  it  with  both  hands.  It-  had  two 
handles  on  the  side.  I  did  not  take  hold  of  both  handles.  I  must 
take  hold  of  one  handle  with  the  hand  and  take  hold  of  the  head 
with  the  other  hand,  that  is,  when  I  lift  it  out  of  the  wagon. 
After  I  got  it  out  of  the  wagon  and  wanted  to  leave  it  down  on  the 
sidewalk,  I  get  hold  of  the  handle.  I  had  one  handle  in  this  one 
and  the  other  one  by  the  top,  I  took  it.  I  held  a  handle  with  the  right 
hand.  Then  it  broke  down  and  fell  right  on  my  foot.  The  handle 
broke  down  and  the  can  fell  right  down  on  my  foot.  The  iron  ring 
of  the  handle  broke.  The  tin  that  was  on  the  can  broke.  The  cans^ 
were  made  of  tin.  The  handles  were  made  of  iron.  The  handle 
is  held  on  to  the  can  just  like  this  —  two  handles  holding  it.  The 
handles  are  fastened  with  two  rivets  holding  the  tin,  and  this  iron 
handle  runs  through  it.     The  tin  broke." 

This  is  all  the  evidence  that  was  produced  as  to  the  condition  of 
the  can  at  or  prior  to  the  accident,  and  it  scarcely  needs  argument 
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or  tlie  citation  of  authorities  to  show  that  it  is  insulBcient  to  sustain 
a  verdict.  There  was  no  evidence  which  showed,  or  tended  to  show, 
whether  the  tin  or  handle  had  become  weakened  in  any  way  by  age 
or  use,  or  what  defect,  if  any,  there  was  in  either,  or  what,  in  fact, 
actually  caused  the  handle  to  give  way.  The  plaintiflF  on  entering 
and  continuing  in  the  employ  of  the  defendant  assumed  the  risks- 
incident  to  the  handling  of  the  cans,  while  the  defendant  was  bound 
to  furnish  reasonably  safe  cans,  and  if  he  did  this,  he  was  not  liable 
for  an  injury  resulting  from  the  giving  way  of  one  of  the  handles^ 
unless  it  appeared  that  he  had  been  guilty  of  some  act  of  omission 
or  commission  with  reference  thereto.  There  is  no  proof,  nor  is 
there  a  suggestion  in  the  record  that  the  can,  including  the  handle, 
when  furnished  by  the  defendant  was  not  perfect  in  every  respect, 
nor  is  there  any  evidence  which  would  justify  a  finding  that  proper 
care  and  inspection  of  the  can  were  not  thereafter  made,  or  that 
there  was  any  defect  in  it,  except  such  as  may  be  inferred  from  the 
handle  giving  way.  Indeed,  the  only  suggestion  or  explanation  as 
to  the  cause  of  the  accident  is  that  given  by  the  plaintiff  himself 
and  his  witness  Blumstein,  and  that  is,  that  he  undertook  to  lower 
the  can  from  the  wagon  to  the  sidewalk  by  one  handle,  when,  if  the 
allegations  of  his  complaint  be  true,  the  proper  way  of  handling  it 
was  to  take  hold  of  both  handles.  The  fact  that  the  handle  gave  way 
was  not,  in  and  of  itself,  sufficient  to  justify  a  finding  that  the  defend- 
ant had  failed  to  perform  the  duty  which  he  owed  the  plaintiff.  It 
might  possibly  justify  a  finding  that  there  was  some  defect  in  the 
can,  but  not  that  the  defendant  was  responsible  for  it.  Defendant 
was  not  responsible  unless  he  had  been  negligent,  and  his  negligence 
could  not  be  presumed.  It  had  to  be  proved.  This  was  the  basis 
of  plaintiff's  right  to  recover.  {Be  Graf  v.  iT.  JT.  C.  cfe  U.  li.  H.  R. 
Co.,  76  N.  Y.  125 ;  Flood  v.  Western  Union  Telegraph  Co.,  131 
id.  603 ;  Carlson  v.  Phcenix  Bridge  Co.,  132  id.  273 ;  Dingle]/  v. 
Star  Knitting  Co.,  134  id.  552.) 

This  being  the  condition  of  the  evidence  at  the  close  of  plaintiff's 
case  and  at  the  close  of  the  whole  case,  defendant's  motion  to  dis- 
miss the  complaint  or  for  the  direction  of  a  verdict  should  have 
been  granted,  and  the  exceptions  taken  to  a  denial  thereof  were 
well  taken. 

The  judgment  must  also  be  reversed  for  errors  in  the  charge. 
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Proof  was  admitted  to  the  effect  that  the  defendant  employed  third 
parties  to  repair  some  of  the  cans  wliich  he  had  in  use,  and  the 
court,  upon  request  of  plaintiff's  counsel,  charged  in  different  forms, 
in  substance,  that  if  the  books  of  such  third  parties  had  been  pro- 
duced they  would  have  been  some  evidence  of  the  truth  of  the 
statements  made  by  defendant  as  to  how  many  times  he  had  had 
the  cans  repaired ;  what  repairs  had  been  made ;  and  that  the  non- 
production  of  such  books  might  be  considered  by  the  jury  in 
determining  whether  the  plaintiff  was  entitled  to  recover.  The 
defendant's  counsel  duly  excepted  to  such  instructions.  The  excep- 
tions were  well  taken.  The  books,  if  produced,  would  have  been 
inadmissible,  and,  had  they  been  received,  would  not,  so  far  as 
appears,  have  proven  anything  with  reference  to  the  can  in  question. 

Other  errors  are  alleged,  but  it  is  unnecessary  here  to  consider 
them  inasmuch  as  they  are  not  likely  to  be  presented  upon  another 
trial. 

The  judgment  and  order  appealed  from  must  be  reversed  and 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

Van  Beunt,  P.  J.,  Patterson,  Inoraham  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Mary  McBridk,  as  Administratrix,  etc.,  of  Patrick  McBrids, 
Deceased,  Appellant,  v.  The  New  York  Tunnel  Company, 
Respondent. 

Bmphyei^  Liability  Act  ^injury  to  an  employee  from  the  premature  firing  of  a  bloH 
by  a  foreman — token  the  foreman  is  a  **  superintendent"  within  the  Employen^ 
Liability  Act,  although  ifiere  is  a  general  superintendent  over  him  —  contributory 
negligence. 

In  an  action  brought  under  the  Employers'  Liability  Act  (Laws  of  1902,  chap. 
600),  it  appeared  that  the  defendant,  a  corporation,  was  engaged  in  construct- 
ing a  tunnel  under  the  East  river;  that  the  work,  which  was  prosecuted  by 
means  of  blasting,  was  carried  on  under  the  direction  of  one  Martin,  a  foreman 
in  the  defendant's  employ.  It  was  Martin's  duty  to  superrise  the  drilling  of 
the  holes  for  the  reception  of  the  explosive,  to  direct  the  placing  of  the  explo- 
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sive  in  such  holes,  to  cause  the  men  to  remove  therefrom  to  a  place  of  safety 
prior  to  the  firing  of  the  blast,  and  to  direct  that  the  blast  be  fired.  Every 
man  employed  in  the  work,  without  regard  to  his  grade,  was  subject  to  Mar- 
tin's direction  and  control,  and  the  evidence  tended  to  establish  that  the  latter 
was  invested  with  authority  to  discharge  any  of  the  men. 

It  further  appeared  that  the  plaintiff's  intestate  was  employed  on  the  work  ns 
a  blaster;  that  on  the  occasion  in  question,  immediately  after  the  plaintiff's 
intestate  had  finished  preparing  the  blast  for  firing  and  before  he  had  had  time 
to  repair  to  a  place  of  safety,  Martin  fired  the  blast  by  applying  the  electric 
current  and  the  intestate  was  killed. 

Held,  that  a  judgment  dismissing  the  plaintiff's  complaint  should  be  reversed; 

*rhat  Martin  came  within  the  provisions  of  section  1  of  the  Employers'  Liability 
Act,  which  renders  an  employer  liable  for  injuries  resulting  to  an  employee 
"  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
entrusted  with  and  exercising  superintendence  whose  sole  or  principal  duty  is 
that  of  superintendence,  or  in  the  absence  of  such  superintendent,  of  any  per- 
son acting  as  superintendent  with  the  authority  or  consent  of  such  employer; " 

That  the  defendant  was  not  relieved  from  responsibility  for  Martin's  acts  by  the 
fact  that  there  was  a  general  superintendent  of  the  work  over  Martin,  it  appear- 
ing that  the  latter  did  not  assume  to  take  immediate  charge  of  the  details  of 
the  work,  but  delegated  that  branch  of  superintendence  to  Martin; 

That  the  question  whether  the  intestate  was  guilty  of  contributory  neghgence  in 
connecting  the  wires  so  as  to  communicate  with  the  switch  or  in  separating 
them  at  a  point  not  in  immediate  proximity  to  the  switchboard  was  one  of  fact 
for  the  Jury. 

Tan  Brunt,  P.  J.  dissented. 

Appeal  by  tlie  plaintiff,  Mary  McBride,  as  administratrix,  etc., 
of  Patrick  McBride,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  13th  day  of  June,  1904,  upon 
the  dismissal  of  the  complaint  by  direction  of  the  court  after  a  trial 
at  the  New  York  Trial  Term,  and  also  from  an  order  entered  in 
^d  clerk's  office  on  the  22d  day  of  July,  1904,  denying  the  plain- 
tiffs motion  for  a  new  trial  made  upon  the  minutes. 

A.  C.  Brown,  for  the  appellant. 

Hoffman  Miller,  for  the  respondent. 

Hatch,  J. : 

The  complaint  herein  avers  a  cause  of  action  under  the  provisions 
of  chapter  600  of  the  Laws  of  1902,  commonly  called  the  Employ- 
ers' Liability  Act.     The  action  seeks  to  recover  damages  for  the 
-claimed  negligent  act  of  the  defendant  resulting  in  the  death  of  the 
App.  Div— Vol.  CL        29 
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plaintiffs  intestate.  The  defendant  is  a  domestic  corporation,  and 
on  the  9th  day  of  November,  1903,  was  engaged  in  excavating  two 
parallel  tunnels  under  the  bed  of  the  East  river,  between  the 
boroughs  of  Manhattan  and  Brooklyn,  in  the  city  of  New  York^ 
the  purpose  of  the  excavation  being  to  provide  a  place  for  the  con- 
struction and  operation  of  a  railroad.  The  excavation  was  through 
solid  rock,  and  the  prosecution  of  the  work  involved  its  blasting  out 
and  removal.  The  evidence  upon  the  part  of  the  plaintiff  tended  to 
establish  that  one  Martin  was  employed  by  the  defendant  as  fore- 
man of  the  work  carried  on  in  the  southerly  tunnel.  The  men 
employed  under  Martin's  supervision  consisted  of  rock  drillers,  wha 
drilled  holes  in  the  rock,  a  blaster,  who  held  a  certiiicate  issued  to- 
him  by  the  fire  commissioner  of  the  city  of  New  York  pursuant  to- 
certain  regulations  of  the  municipal  explosives  commission  and  cer- 
tain ordinances  of  said  city  (Brown's  Greater  N.  Y.  Gen.  Ord. 
[ed.  1903]  276-27S)  adopted  under  and  by  virtue  of  the  authority 
conferred  by  "Section  Three"  of  the  Greater  New  York  charter 
(Laws  of  1901,  chap.  ^QQ\  and  men  called  "  muckers,"  who- 
removed  the  broken  rock  and  debris  after  a  blast  had  been 
exploded.  Martin  directed  the  drillers  where  they  should  drill 
holes  for  the  reception  of  the  explosives,  and,  when  drilled  and 
ready  therefor,  directed  McBride,  plaintiffs  intestate,  to  prepare 
the  blast,  and  when  prepared  and  ready  for  explosion,  he  directed 
all  of  the  men  at  work  in  the  heading  of  the  tunnel  to  depart 
therefrom  to  a  place  of  safety  while  the  blast  was  being  fired. 
The  explosive  used  was  dynamite,  and  the  method  of  its  use  was  to 
place  sticks  thereof  in  the  several  holes  which  had  been  drilled,  con- 
nect them  with  electric  wires,  and,  when  connected,  the  men  were 
directed  to  pass  out  from  the  heading,  and  when  they  were  all 
removed  to  a  place  of  safety,  McBride's  duty  was  to  apply  the 
electric  current  by  means  of  a  switchboard  outside  the  air  lock, 
which  exploded  the  blast.  The  evidence  was  suflicient  to  authorize 
the  jury  to  find  that  Martin  was  invested  with  the  duty  of  superin- 
tendence of  the  work  thus  carried  on.  On  the  morning  of  the  9th 
day  of  November,  1903,  McBride  was  summoned  to  prepare  the 
blast.  He  had  inserted  the  dynamite  in  the  holes  and  had  con- 
nected the  electric  wires  therewith.  Martin  had  directed  the  men 
to  cease  work  in  the  fore  part  of  the  tunnel  and  retire  to  a  place  of 
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safety.  McBride  and  three  others  were  still  in  the  heading.  Martin, 
who  was  hurrying  the  progress  of  the  work,  was  informed  that  four 
men  were  still  in  the  heading.  He  ran  in  that  direction,  but  imme- 
diately returned,  spoke  to  one  Bui*ney,  who  asked  him  what  was  the 
matter,  to  which  Martin  replied  :  "  Nothing,  everything  is  all  right." 
He  immediately  passed  to  the  switchboard,  turned  the  switch  and  set 
oflF  the  blast.  At  that  time  McBride  had  just  finished  attaching  the 
last  wire,  and,  as  he  straightened  up  from  a  stooping  position,  the 
blast  went  off,  inflicting  mortal  injuries,  from  which  he  died  in  a 
few  minutes  thereafter.  The  other  workmen  were  injured,  but  not 
seriously. 

Tlie  court  held  that  Martin  in  setting  off  the  blast  was  not  engaged 
in  any  act  of  superintendence  imposed  upon  him  by  the  master ;  that, 
therefore,  the  plaintiff  did  not  bring  her  case  within  the  terms  of  the 
Employers'  Liability  Act,  and,  upon  motion  of  the  defendant,  it  dis- 
missed the  complaint.  It  may  be  conceded  that,  independent  of  the 
statute,  the  setting  off  of  the  blast  by  Martin  would  be  construed  as 
the  act  of  a  fellow-servant  without  regard  to  the  nature  of  his  posi- 
tion, and  no  liability  would  attach  to  the  master  by  reason  of  such  act. 
{Crispin  v.  Bahhittj  81  N.  Y.  516.)  The  statute,  however,  seems  to 
have  been  passed  to  meet  such  a  case,  and  by  its  terms  has  created  a 
new  cause  of  action.  Section  1  provides  :  "  Where,  after  this  act 
takes  effect,  personal  injury  is  cansed  to  an  employee  who  is  himself 
in  the  exercise  of  due  care  and  diligence  at  the  time :  *  *  *  By 
reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
entrusted  with  and  exercising  superintendence  whose  sole  or  princi- 
pal duty  is  that  of  superintendence,  or  in  the  absence  of  such  super- 
intendent, of  any  person  acting  as  superintendent  with  the  authority 
or  consent  of  such  employer ;  the  employee,  or  in  case  the  injury 
results  in  death,  the  executor  or  administrator  of  a  deceased 
employee  who  has  left  him  surviving  a  husband,  wife  or  next  of  kin, 
shall  have  the  same  right  of  cx)mpensation  and  remedies  against  the 
employer  as  if  the  employee  had  not  been  an  employee  of  nor  in  the 
service  of  the  employer  nor  engaged  in  his  work."  Section  3, 
among  other  things,  provides  that  an  employee  shall  not  be  pre- 
sumed to  have  assumed  the  risks  of  employment,  nor  assented 
thereto,  until  the  employer  has  exercised  due  care  in  providing  for 
the  safety  of  his  employees,  and  has  complied  with  the  laws  affect- 
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ing  or  regulating  such  business  or  occupation.  That  section  fur- 
tiier  provides  as  follows:  "The  question  whether  the  employee 
understood  and  assumed  the  risk  of  such  injury,  or  was  guilty 
of  contributory  negligence,  by  his  continuance  in  the  same  place 
and  course  of  employment  with  knowledge  of  the  risk  of  injury 
shall  be  one  of  fact,  subject  to  the  usual  powers  of  the  court  in  a 
proper  case  to  set  aside  a  verdict  rendered  contrary  to  the  evi- 
dence." Tested  by  tlie  standard  established  by  the  act,  it  appears 
that  Martin,  as  foreman,  had  the  immediate  and  general  superin- 
tendence of  the  prosecution  of  the  work  in  this  heading.  It  was 
liis  duty  to  supervise  the  preparation  of  the  work  of  the  drillers  for 
the  reception  of  the  explosive,  to  direct  the  placing  of  the  dynamite 
in  the  holes,  to  cause  the  men  to  remove  therefrom  to  a  place  of 
safety  prior  to  the  firing  of  the  blast,  and  also  to  direct  that  the 
blast  be  fired.  Every  man  employed  therein,  without  regard  to  his 
grade,  was  subject  to  his  direction  and  control,  and  tlie  evidence 
tended  to  establish  that  he  was  invested  with  authority  to  discbarge 
the  men  so  employed.  The  case  in  principle  is,  therefore,  brought 
directly  within  the  decision  of  McIIugh  v.  Manhattan  liy,  Co- 
(179  N.  Y.  378).  Therein  an  employee  of  the  railroad  company, 
whose  business  it  was  to  couple  the  engine  to  an  elevated  train 
where  the  same  was  made  up,  was  killed  by  the  starting  of  the  train 
while  engaged  in  making  a  coupling.  The  decision  of  the  case 
turned  upon  whether  the  starting  of  the  train  was  an  act  of  superin- 
tendence or  a  mere  detail  of  the  work.  One  Flanagan  liad  been 
substituted  to  perform  the  duties  of  the  regular  train  dispatcher  at 
the  time  when  the  accident  occurred.  In  disposing  of  the  question, 
it  was  said  by  Cullen,  Ch.  J. :  "  In  the  present  case  under  the 
defendant's  rules  already  quoted  and  the  ordinary  conduct  of  its 
business  the  making  up  of  the  trains  and  their  dispatch  from  the 
yard  were  functions  imposed  on  the  superintendent  or  train  dis- 
patcher as  a  part  of  his  duty  as  such.  Both  were  duties  or 
functions  of  superintendence.  The  failure  of  Flanagan,  if  there 
were  such,  was  in  his  failure  to  properly  supervise  the  preparation 
of  the  train,  and  in  failing  to  ascertain ,  that  the  engine  had  been 
connected  with  the  cars  and  that  the  employee  engaged  in  that 
labor  had  withdrawn  to  a  place  of  safety."  This  language  pre- 
cisely fits  this  ease.     Martin  had  charge  of  the  prosecution  of  the 


Digitized  by  VjOOQIC 


PEOPLE  EX  REL.  O'KEEFE  v.  HYNES.  453 


App.  Div.]  First  Departmekt,  Pebruaby,  1905. 

work,  the  preparation  and  firing  of  the  blast  and  the  removal  of 
the  men  to  a  place  of  safety.  In  the  discharge  of  these  duties 
he  was  acting  sm  superintendent,  and  within  the  terms  of  the  act 
liability  is  imposed  upon  the  master  for  his  neglect.  While  it  is  true 
that  there  was  a  general  superintendent  of  the  work  over  Martin, 
yet  he  did  not  assume  to  take  the  immediate  charge  of  the  details  in 
prosecuting  the  work,  but  delegated  that  branch  of  superintendence 
to  Martin,  who  thereby  became  the  alter  ego  of  the  master.  It  was 
precisely  the  same  difference  which  existed  between  Flanagan,  the 
train  dispatcher  in  the  McHugh  case,  and  the  general  superintend- 
ent of  the  railway.  Such  fact  does  not  relieve  the  defendant  from 
responsibility  for  the  acts  of  Martin. 

It  is  further  suggested  that  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence  in  connecting  the  wires  so  as  to  communicate 
with  the  switch,  or  in  separating  them  at  a  point  not  in  immediate 
proximity  to  the  switchboard.  Such  question,  however,  became  one 
of  fact  under  the  terms  of  the  act,  which  required  its  submission 
to  the  jury. 

These  views  lead  us  to  the  conclusion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

PATfERsoN  and  O'Bbien,  JJ.,  concurred ;  Inoraham,  J.,  con- 
curred in  result ;  Van  Brunt,  P.  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to 
abide  event. 


The  People  of  the  State  of  K'ew  York  ex  rel.  John  O'Khefe, 
Relator,  v.  Thomas  "W.  Hynes,  Commissioner  of  the  Department 
of  Correction  of  the  City  of  New  York,  Respondent. 

Civil  itervice  —  section  21  of  the  Civil  Service  Law  is  limited  to  veterans  of  the  Civil 
or  Spanish  war  —  extent  of  an  envployee's  right  to  explain  under  section  1543  of 
the  New  York  city  charter  —  certiorari  will  not  lie  to  review  a  trial. 

Under  section  21  of  the  Civil  Service  Law  (Laws  of  1899,  chap.  870,  as  amd. 
by  Laws  of  1902,  chap.  270)  the  protection  against  removal  accorded  to  veterans 
is  limited  to  veterans  who  served  either  in  the  Civil  or  Spanish  war. 

An  honorably  discharged  United  States  soldier,  who  was  not  a  veteran  of  the 
Civil  or  Spanish  war,  holding  a  position  within  the  classified  civil  service  of 
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the  city  of  New  York  subject  to  competitive  examination,  is  not  entitled,  before 
being  removed  from  his  position,  to  a  trial  and  hearing  upon  specified  charges, 
but  his  sole  right  is  that  conferred  upon  him  by  section  1543  of  the  Greater 
New  York  charter,  namely,  to  have  an  opportunity  to  explain  and  to  have  the 
reasons  for  his  removal  specified  in  writing. 
If  he  is  accorded  a  trial,  the  only  effect  thereof  is  to  enlarge  his  opportunity  to 
make  an  explanation,  and  a  writ  of  certiorari  will  not  lie  to  review  the  pro- 
ceedings had  on  the  trial. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
18th  day  of  December,  1903,  directed  to  Thomas  W.  Hynes,  com- 
missioner of  the  department  of  correction  of  the  city  of  New  York, 
commanding  him  to  certify  and  return  to  the  oflSce  of  the  clerk  of 
the  county  of  New  York  all  and  singular  his  proceedings  had  in 
relation  to  the  removal  of  the  relator  from  the  position  of  keeper  in 
the  department  of  correction  of  the  city  of  New  York. 

Henry  Silverman^  for  the  relator. 

Theodore  Connoly^  for  the  respondent. 

Hatch,  J. : 

The  relator  was  removed  by  the  commissioner  of  the  department 
of  correction  of  the  city  of  New  York  after  a  trial  upon  specified 
charges.  The  position  which  the  relator  held  is  within  the  classified 
civil  service  of  the  city  of  New  York  and  subject  to  competitive 
examination.  After  having  passed  the  civil  service  examination 
the  relator  was  appointed  a  keeper  in  the  department  of  correction 
upon  the  30th  day  of  January,  1897.  On  the  17th  day  of  Septem- 
ber, 1903,  charges  of  disobedience  of  orders  and  absence  without 
leave  were  preferred  by  respondent  against  the  relator.  Pursuant 
to  the  provisions  of  section  1543  of  the  Greater  New  York  charter 
(Laws  of  1901,  chap.  4c^^)^  the  relator  was  accorded  an  opportunity  to 
explain,  and  after  offering  such  excuse  as  he  had  in  answer  to  the 
charge  the  respondent  adjudged  him  guilty  of  the  charges  and 
removed  him  from  his  position.  Thereafter  the  relator  sued  out  a 
writ  of  certiorari  to  review  the  action  thus  taken.  Before  such 
proceeding  was  brought  to  a  hearing,  however,  he  was  reinstated 
l)y  the  respondent  on  the  15th  day  of  October,  1903,  and  again 
assigned  to  duty.  On  the  next  day  the  same  charges  were  again 
preferred  in  writing  and  served  upon  the  relator,  upon  which  he 
was  thereafter  accorded  a  trial. 
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Testimony  was  taken  from  which  it  appeared  that  the  relator 
had  been  absent  from  duty  without  leave  as  specified  in  the  charges ; 
evidence  was  also  given  tending  to  establish  that  the  relator  was 
intoxicated  while  on  duty  and  that  he  had  been  relieved  from  the 
performance  of  his  duties  on  one  occasion  by  reason  of  such  intox- 
ication. This  offense  was  not  embraced  within  the  charges  upon 
which  he  was  given  the  right  to  explain,  nor  in  the  charges  upon 
which  he  was  accorded  a  trial.  Tlie  relator  denied  the  fact  of 
intoxication  at  the  time  when  he  was  relieved  from  duty  and  claimed 
to  have  been  sick.  He  produced  a  physician  who  testified  that  he 
treated  him  while  absent  for  illness  and  at  that  time  relator  was 
not  intoxicated.  After  a  trial  had,  the  relator  was  adjudged  guilty 
of  the  charges  specified  and  he  was  removed  from  his  position,  the 
reasons  for  such  action  being  specified  in  writing  and  signed  by  the 
commissioner. 

It  is  claimed  upon  this  appeal  that  the  first  proceeding  in  which 
the  relator  was  accorded  an  opportunity  to  explain  constituted  a  bar 
Jind  estoppel  to  the  institution  of  the  proceedings  upon  which  he 
was  tried  and  removed.  And  it  is  further  claimed  that  the  relator 
was  an  honorably  discharged  soldier  from  the  service  of  the  United 
States  army  and  that  he  could  not  be  removed  from  his  position 
except  for  incompetency  or  misconduct  shown  after  a  hearing  upon 
due  notice  upon  stated  charges,  pursuant  to  the  provisions  of  sec- 
tion 21  of  chapter  370  of  the  Laws  of  1899.  If  the  latter  conten- 
tion be  correct,  then  the  former  proceeding  was  a  nullity  and  did 
not  operate  either  as  a  bar  or  an  estoppel  to  a  proceeding  instituted 
as  required  by  the  provisions  of  the  statute.  The  proof  adduced 
upon  the  trial  shows  that  the  relator,  while  an  honorably  discharged 
soldier,  did  not  serve  in  the  War  of  the  Rebellion  or  in  the 
Spanish  war  as  a  soldier.  By  the  provisions  of  chapter  270  of  the 
Laws  of  1902  section  21  of  chapter  370  of  the  Laws  of  1899  was 
amended  by  omitting  from  the  section  the  clause,  "  or  is  an  honor- 
ably discharged  soldier,  sailor  or  marine  of  the  regular  army  or  navy 
of  the  United  States."  This  left  the  protection  accorded  to  army 
veterans  limited  in  its  application  to  soldiers  who  had  served  either  in 
the  Civil  or  Spanish  war,  and  as  the  relator  fell  within  neither  of 
these  classes,  and  not  being  embraced  within  any  of  the  other  classes 
specified  in   the  section,  he  was  without  any  protection   on   that 
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account.  Therefore,  he  was  not  entitled  to  a  trial  and  hearing  npon 
specified  charges.  His  sole  right  was  to  have  an  opportunity  to 
explain  before  removal,  and  if  removed  the  causes  therefor  were 
to  be  specified  in  writing  and  filed.  (Greater  N".  Y.  Charter,  §  1543.) 
The  fact  that  he  was  accorded  a  trial  in  nowise  prejudiced  hira.  Ite 
only  effect  was  to  enlarge  the  relator's  opportunity  to  explain  his  con- 
duct and  the  earlier  proceeding  could  have  no  bearing  thereon,  nor 
was  he  prejudiced  thereby.  Certiorari  will  not  lie  to  review  such 
proceeding.  {People  ex  rel.  Kenixedy  v.  Brady ^  166  N.  Y.  44; 
People  ex  rd,  Scheel  v.  GuUfoyle^  65  App.  Div.  498.) 

It  follows  that  the  writ  of  certiorari  should  be  dismissed  and  tlie 
proceedings  affirmed,  with  costs  to  the  respondent. 

Van  Brunt,  P.  J.,  Pattkrson,   O'Brien  and   Laughlin,  JJ., 
concurred. 

Writ  dismissed  and  proceedings  affirmed,  with  costs. 


John  Schreyeb,  Respondent,  v,  John  F.  Schreybr  and  Others, 
Defendants,  Impleaded  with  Elizabeth  Gibbins  and  Others, 
Appellants. 

Right  of  revocation  reserved  in  a  deed  of  truet  in  favor  of  the  creator  and  alto  i » 
favor  of  the  trtutee  —  it  does  not  affect  Vie  validity  of  the  trust  —  where  the  trustee 
accepts  the  trust  on  that  express  condition  the  trust  is  invalid  unless  the  power  of 
revocation' exists  in  him — form  of  exercise  of  the  paieer  of  revocation, 

Henrietta  E.  Qibbins  executed  to  James  L.  Lowry,  his  successors  and  assigns, 
a  deed  of  trust  to  manage  certain  real  property,  collect  its  rents  and  profits, 
and  pay  the  same  to  her  during  her  lifetime,  and  upon  her  death  to  convey 
the  said  property  to  such  of  her  children  in  equal  shares  as  she  might  leave 
her  surviving.  The  deed  of  trust  contained  the  following  clause:  *' But  this 
trust  is  granted  and  accepted  with  the  following  reservations,  conditions  and 
powers,  and  the  same  are  considerations  moving  the  creation  and  acceptance 
of  this  trust: 

"  First,  The  party  of  the  first  part  reserves  to  herself  the  right  and  power 
to  revoke  and  terminate  the  trust  hereby  granted,  but  only  by  and  with  the 
consent  of  her  husband,  Austin  Gibbins,  and  the  party  of  the  second  part  on 
receiving  a  notice  and  consent  in  writing  revoking  the  said  tnist  executed  by 
the  i>arty  of  the  first  part  and  her  said  husband  in  the  same  manner  as  convey- 
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ances  of  real  estate  are  required  by  law  to  be  executed,  will  convey  the  prop- 
erty herein  described  to  any  person  or  persons  that  may  be  appointed  and 
designated  in  said  notice  and  consent  and  the  party  of  the  second  part  will 
thereupon  be  relieved  from  any  further  liability  under  said  trust  without  being^ 
obliged  to  resort  to  any  court  or  officer  or  legal  proceeding. 

'*  Second,  The  party  of  the  second  part  accepts  this  trust  upon  the  express^ 
reservation  and  condition  that  he  may,  if  he  so  desires,  at  any  time  hereafter 
resign  and  surrender  such  trust  and  reconvey  the  property  herein  described  U> 
the  party  of  the  first  part  and  without  his  being  obliged  to  resort  to  any  court 
or  officer  for  leave  or  authority  to  do  so,  and  without  any  legal  proceeding  for 
that  purpose  and  that  such  reconveyance  and  resignation  will  entirely  relieve 
him  from  any  liability  by  reason  of  said  trust  or  for  said  trust  property  after 
the  time  he  resigns  the  same  and  reconveys  said  property." 

Austin  Gibbins,  the  husband  of  the  creator  of  the  trust,  died  January  6,  1890, 
without  executing  any  consent  to  a  revocation  of  the  trust.  August  4.  1891, 
liowry,  the  trustee,  executed  an  instrument  wherein  for  the  consideration  of 
one  dollar  paid  to  him  he  granted  and  released  to  Mrs.  Gibbins  the  premises 
conveyed  to  him  in  trust.  The  instrument  contained  the  following  recital: 
**  Whereas,  the  party  of  the  first  part  desires  to  resign  and  surrender  such  trust 
and  to  reconvey  the  premises  hereinafter  described  to  the  party  of  the  second 
part:  and  Whereas,  the  party  of  the  second  part  hereto  has  notified  the  party 
of  the  first  part  that  she  has  revoked  and  terminated  said  trust,'*  etc. 

Hdd,  that  the  power  of  revocation  reserved  to  the  creator  of  the  trust  in  the 
trust  deed  did  not  affect  the  validity  of  the  trust,  save  that  as  to  creditors  the 
creator  was  to  be  deemed  the  absolute  owner  of  the  estate; 

That,  independent  of  whether  or  not  the  creator  of  the  trust  could  revoke  the 
trust  after  the  death  of  her  husband,  he  not  having  executed  a  consent  to  the 
revocation,  the  trust  could  be  and  was  lawfully  terminated  under  the  power  of 
revocation  vested  by  the  trust  deed  in  the  trustee; 

That  it  was  competent  for  the  creator  of  the  trust  to  vest  such  power  in  the 
trustee  and  that  it  was  also  competent  for  the  trustee  to  make  his  acceptance 
of  the  trust  conditional  upon  such  power  being  conferred  upon  him; 

That  the  trustee  having  accepted  the  'trust  upon  the  express  condition  that  he 
should  have  power  to  terminate  the  trust  at  any  time,  if  the  power  thus  given 
to  the  trustee  was  invalid  no  trust  was  created. 

Where  the  instrument  creating  the  trust  does  not  itself  specify  the  particular 
form  in  which  the  power  of  revocation  shall  be  exercised,  an  instrument  which 
clearly  expresses  the  intention  to  revoke  will  be  sufficient  although  it  is  not  in 
the  express  form  prescribed  by  the  statute. 

Appeal  by  the  defendants,  Elizabeth  Gibbins  and  others,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  New- 
York  on  the  3d  day  of  June,  1904,  upon  the  decision  of  the  courts 
rendered  after  a  trial  at  the  New  York  Special  Term  in  a  partition 
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action,  adjudging  the  appellants  to  have  no  right,  title  or  interest 
in  or  claim  upon  the  premises  described  in  said  judgment. 

William  S,  Bennetj  for  the  appellants. 
Alexander  Thain^  for  the  respondent. 

Hatch,  J. : 

The  sole  question  involved  in  this  action  is  the  determination  of 
the  present  ownership  of  the  fee  of  the  premises  sought  to  be  parti- 
tioned. The  appellants  claim  the  fee  under  a  deed  of  trust  executed 
by  their  mother,  Ilenrietta  E.  Gibbins,  to  one  Lowry.  The  respond- 
ent and  those  claiming  under  him  contend  that  this  deed  of  trust 
was  nullified  by  reconveyance  from  Lowry  to  Mrs.  Gibbins  and  that 
the  fee  came  to  them  from  the  executor  of  Mrs.  Gibbins.  Upon  the 
5th  day  of  July,  1889,  Mrs.  Gibbins,  then  being  the  owner  of  the  fee 
of  the  premises  in  question,  executed  a  deed  of  trust  to  James  L 
Lowry,  his  successors  and  assigns,  to  manage  the  property,  collect 
its  rents  and  profits,  and  pay  the  same  to  her  during  her  lifetime, 
and  upon  her  death  to  convey  the  said  property  to  such  of  her 
children  in  equal  shares  as  she  might  leave  her  surviving.  The 
deed  of  trust  contained  the  following  clause :  ^^  But  this  trust  is 
granted  and  accepted  with  the  following  reservations,  conditions 
and  powers,  and  the  same  are  considerations  moving  the  creation 
and  acceptance  of  this  trust : 

^^First  The  party  of  the  first  *part  reserves  to  herself  the  right 
and  power  to  revoke  and  terminate  the  trust  hereby  granted,  bnt 
only  by  and  with  the  consent  of  her  husband,  Austin  Gibbins,  and 
the  party  of  the  second  part  on  receiving  a  notice  and  consent  in 
writing  revoking  the  said  trust  executed  by  the  party  of  the  first 
part  and  her  said  husband  in  the  same  manner  as  conveyances  of  real 
ostate  are  required  by  law  to  be  executed,  will  convey  the  property 
herein  described  to  any  person  or  persons  that  may  be  appointed 
and  designated  in  said  notice  and  consent  and  the  party  of  the 
second  part  will  thereupon  be  relieved  from  any  further  liability 
under  said  trust  without  being  obliged  to  resort  to  any  court  or 
ofiiccr  or  legal  proceeding. 

^^Second.  The  party  of  the  second  part  accepts  this  trust  upon  the 
express  reservation  and  condition  that  he  may,  if  he  so  desires,  at 


\ 


Digitized  by  VjOOQIC 


SCHREYER  v.  SCHREYER.  459 


App.  Div.l  First  Department,  February,  1905. 

any  time  hereafter  resign  and  surrender  snch  trust  and  reconvey  tiie 
property  lierein  described  to  the  party  of  the  first  part  and  without 
his  being  obliged  to  resort  to  any  court  or  officer  for  leave  or 
authority  to  do  so,  and  without  any  legal  proceeding  for  that  pur- 
pose and  that  such  reconveyance  and  resignation  will  entirely  relieve 
liim  from  any  liability  by  reason  of  said  trust  or  for  said  trust 
property  after  the  time  he  resigns  the  same  and  reconveys  said 
property." 

The  deed  of  trust  was  executed  by  Henrietta  E.  Gibbins  and  James 
L.  Lowry  and  was  recorded  in  the  clerk's  office  of  New  York 
•county  upon  the  17th  day  of  July,  1889.  When  made,  the  appel- 
lants, three  in  number,  were  infants  under  the  age  of  fourteen  years 
and  were  and  are  the  settlor's  only  children.  Austin  Gibbins,  the 
husband  of  the  creator  of  the  trust,  died  January  6,  1890,  without 
■executing  any  consent  for  revocation.  Thereafter  and  prior  to  the 
4th  day  of  August,  1891,  Mrs.  Gibbins  married  one  Gnldenkirch. 
On  that  date  Lowry,  the  trustee  named  in  the  above  deed  of  trust, 
•executed  an  instrument,  wherein,  for  the  consideration  of  one  dollar 
paid  to  him,  he  granted  and  released  to  Mrs.  Guldenkirch  the 
premises  conveyed  to  him  in  trust.  This  instrument  described  the 
party  of  the  first  part  as  James  L.  Lowry,  trustee  for  Henrietta  E. 
Oibbins,  and  is  signed  by  him  as  "  James  L.  Lowry,  Trustee,  &c." 
It  was  duly  acknowledged  and  recorded  on  the  same  day.  This 
instrument  contained  the  following  recital :  "  Whereas  the  party  of 
the  first  part  desires  to  resign  and  surrender  such  trust  and  to  recon- 
vey the  premises  hereinafter  described  to  the  party  of  the  second 
part ;  and  Whereas,  the  party  of  the  second  part  hereto  has  notified 
the  party  of  the  first  part  that  she  has  revoked  and  terminated  said 
trust,"  etc.  Mrs.  Guldenkirch  (formerly  Mrs.  Gibbins)  diedin  April, 
1897.  She  left  a  last  will,  which  was  probated  in  May  thereafter. 
By  the  terms  of  this  will  she  gave  the  bulk  of  her  property  in  tnist 
to  her  executor  to  pay  the  rents,  issues  and  profits  therefrom  to  her 
three  children,  and  upon  the  youngest  one  coming  of  age,  to  transfer 
the  property  to  them,  share  and  share  alike.  Her  executor  was  also 
given  a  discretionary  power  of  sale.  Under  this  power  he  executed 
a  conveyance  of  the  real  property  herein  in  question  upon  the  30th 
day  of  September,  1897,  wherein  he  conveyed  the  fee  of  the  premises 
to  this  plaintiff  in  consideration  of  the  payment  of  $10,000,  and 
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thereafter  several  mortgages  were  given  tliereon  and  plaintiflE  con- 
veyed an  interest  tlierein  to  the  defendant  John  F.  Schreyer.  The 
three  children  of  Mrs.  Gibbins,  one  of  whom  is  still  an  infant,  con- 
tend that  the  trust  created  by  their  mother  in  the  deed  of  trust  to 
Lowry  has  never  been  terminated  and  that  they  are  owners  of  the 
fee  thereunder.  The  court  below  held  that  the-  reconveyance  by 
Lowry  to  Mrs.  Guldenkirch  (formerly  Mi*s.  Gibbins)  terminated  the 
trust  and  that  the  appellants  now  have  no  interest  in  the  property 
which  the  executor  of  Mrs.  Guldenkirch  conveyed  to  this  plaintiff. 
Among  the  powers  which  may  be  reserved  in  a  deed  of  trust 
is  that  of  the  right  of  revocation  by  the  settlor  of  the  trust.  In 
speaking  of  this  question  it  was  said  by  Judge  Finch  :  "  But  fe\v 
things  are  better  settled  than  that  the  reservation  of  such  a  power 
is  entirely  consistent  with  the  trust,  and  does  not  work  its  destruction 
where  the  rights  of  creditors  are  not  involved."  (  Von  Hesse  v. 
MacKaye^  136  N.  Y.  114.)  An  abundance  of  authority  supports 
this  view  (  Van  Cott  v.  Prentice^  104  N.  Y.  45 ;  Brmon  v.  Spohry 
8TApp.  Div.  522;  Perry  Trusts  [5th  ed.],  §  104),  and  such  k 
the  express  provision  of  section  124  of  the  Real  Property  Law 
(Laws  of  1896,  chap.  547).  The  effect  of  the  absolute  power  of 
revocation  reserved  by  the  settlor  of  the  trust  does  not  affect  its 
validity,  save  that  as  to  creditors  and  purchasers  the  settlor  is  still  to 
be  deemed  the  absolute  owner  of  the  estate.  (Id.  §  125.)  The 
intention  of  the  grantor  of  the  power  is  I'equii'ed  to  be  observed, 
subject  to  the  authority  of  the  Supreme  Court  to  supply  a  defective 
execution.  (Id.  §  152.)  While  section  153  of  the  Real  Property 
1  Law  requires  that  the  consent  of  a  necessary  person  to  the  execu- 
■  tion  of  a  power  must  be  expressed  in  the  instrument  by  which  the 
power  is  executed,  or  in  a  written  certificate  thereon,  executed  and 
acknowleged  in  like  manner  as  deeds  are  required  to  be  executed,  yet 
where  the  act  of  revocation  as  between  the  parties  expresses  a  clear 
intention  to  revoke  and  the  rights  of  third  persons  are  in  nowise 
affected  and  the  trust  instrument  in  itself  does  not  provide  in  par- 
ticular form  how  the  revocation  shall  be  executed,  an  instrument 
which  clearly  expresses  the  intention  to  revoke  and  is  sufficient  to 
accomplish  such  a  purpose  will  be  regarded  as  working  suclia 
result,  even  though  it  be  not  executed  in  the  particular  form  required 
by  the  statute.    {Barnard  v.  Gantz,  140  N .  Y.  249.)    The  trust  deed 
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provided  by  explicit  provision  for  a  revocation  of  tlie  instrument 
upon  two  contingencies:  One,  at  the  request  of  the  settlor  of  the 
trust  with  the  consent  of  her  husband ;  the  other,  by  the  act  of  the 
trustee  in  determining  to  renounce  the  trust  and  reconvey  tlie  prop- 
erty to  the  settlor.  Doubtless  the  latter  could  not  revoke  the  trust 
-without  the  consent  of  her  liusband  and  it  may  be  that  as  the  pro- 
vision containing  the  power  ot  revocation  recited  that  such  revoca- 
.tion  could  only  be  made  with  the  consent  of  the  husband  the  power 
of  determination  would  not  pass  to  her  as  survivor  pursuant  to  the 
provisions  of  section  154  of  the  Real  Property  Law.  But  however 
this  may  be,  the  settlor  had  power  in  the  instrument  to  provide  for 
its  revocation  in  such  manner  and  by  sucli  peraon  as  she  might 
<lesignate  and  if  it  bo  sufficiently  definite  in  form  to  evince  the  intent 
of  tlie  settlor  to  revoke  the  same  in  such  manner,  the  courts  are 
required  to  carry  into  eflPect  such  intention.  With  the  exercise  of 
tliis  power  the  cestuis  que  t7*u8tent  are  not  concerned.  Tiie  trustee 
under  the  deed  took  the  power  in  trust  to  execute,  subject  to  the 
power  of  the  settlor  to  revoke  the  same,  as  she  might  provide.  The 
'Cestuia  que  irustent  had  no  right  or  interests  under  the  deed,  save 
such  as  was  acquired  by  the  provisions  of  the  instrument ;  whatever 
interest  they  obtained  was  represented  in  the  trustee  and  the  instru- 
ment itself  was  at  all  times  subject  to  revocation,  which,  if  exercised, 
<lefeated  any  rights  which  they  might  have  received  thereunder. 
This  in  nowise  affected  the  validity  of  the  trust  deed  as  to  the 
<;hildren.  The  trust  created  was  perfect  in  character,  was  capable 
of  execution  and  remaining  unrevoked  they  could  have  compelled 
the  exercise  of  the  powers  contained  therein  for  their  benefit,  but 
the  interest  which  they  acquired  therein  was  subject  at  all  times  to 
be  defeated  by  the  exercise  of  the  reserved  power  of  revocation.  It 
may  be  an  unusual  exercise  of  the  power  of  revocation  for  the 
settlor  to  vest  it  in  the  trustee,  but  we  know  of  no  rule  which  pro- 
hibited her  from  making  this  provision  in  the  trust  deed  and  we  are 
not  aware  that  the  exercise  of  such  a  power*  violates  any  statute  or 
the  public  policy  of  the  law.  The  settlor  had  such  power ;  all  she 
did  was  to  provide  for  its  exercise,  and  a  provision  in  this  respect 
being  lawful  and  within  lier  power  and  she  having  clearly  intended 
such  a  result,  the  courts  are  required  by  the  express  provision  of  the 
statute  to  carry  such  intention  into  effect.     It  is  quite  apparent  that 
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unless  this  rule  obtains  no  valid  trust  was  created.  By  the  terms, 
of  the  trust  deed  the  trustee  was  given  a  power  in  trust  to  hold  and 
to  convey  this  property;  but  he  accepted  it  "upon  the  express- 
reservation  and  condition  that  he  may,  if  he  so  desires,  at  any  time^ 
hereafter  resign  and  surrender  such  trust  and  reconvey  the  property 
herein  described  to  the  party  of  the  first  part."  This  was  the  con- 
dition upon  which  he  accepted  the  trust  and  upon  no  other,  and  if 
such  provision  was  invalid,  then  it  follows  as  a  necessary  consequence  • 
that  no  trust  was  ever  created.  Among  the  four  essential  elements 
of  a  valid  trust  is  a  designated  trustee,  who  must  not  be  the  bene- 
ficiary. Such  trustee  has  the  right  within  the  limitations  of  the  law 
to  make  an  acceptance  of  his  trusteeship  conditional,  and  such  con- . 
dition,  when  expressed  in  the  instrument,  forms  an  essential  and 
necessary  part  of  it  and  the  validity  of  the  trust  is  dependent  thereon. 
The  condition  upon  which  this  trust  was  created  authorized  the 
trustee  to  revoke  and  renounce  his  trust  and  reconvey  the  property. 
Tliis  was  a  valid  provision  and  was  as  essential  a  part  of  the  trust 
provision  as  any  other  part  of  the  trust  deed.  The  validity  of  the 
trust  depended  upon  the  trustee's  right  to  exercise  the  power,  and 
if  the  power  was  invalid  then  no  trust  was  created.  The  power, 
however,  being  valid  the  existence  of  the  trust  estate  was  made 
dependent  upon  the  power  of  revocation  and  renunciation,  and  when 
the  trustee  exercised  it,  as  he  had  the  right  to  do,  the  trust  fell  ta 
the  ground  and  the  right  of  the  cestuis  que  triistent  was  defeated. 
They  lost  no  legal  rights  thereby,  because  their  interest  was  at  all 
times  subject  to  the  contingency  of  the  execution  of  tlie  power  of 
defeasance  and  when  it  was  executed  all  rights  under  the  trust  deed 
ceased.  The  deed  executed  by  the  trustee  was  in  all  respects  suf- 
ficient in  form  to  convey  title  to  tlie  property  ;  it  answered  every 
requii'ement  for  which  the  trust  deed  provided  and  clearly  carried 
into  effect  the  intention  of  the  parties.  It  necessarily  follows,  there- 
fore, that  the  executor  of  Mrs.  Guldenkirch  acquired  good  title  to  the 
property  and  under  the  provisions  of  the  will  could  convey  the  same. 
The  judgment  should,  therefore,  be  afiirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ.^ 
concurred. 

Judgment  afiirmed,  with  costs. 
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James  Hebron,  Appellant,  v.  Frank  Work,  Respondent. 

Examination  of  a  tick  or  infirm  party  as  a  witness  during  Vie  trial —  when  it  map 
he  ordered  — proper  manner  of  application  therefor  during  the  trial  — what  is  not 
a  waiver  of  defects  therein. 

The  provision  of  subdivision  6  of  section  872  of  the  Code  of  Civil  Procedure, 
relating  to  the  examination  out  of  court  of  sick  or  infirm  witnesses,  to  the  effect 
that  such  subdivision  does  not  apply  where  the  person  to  be  examined  is  a 
party,  was  inserted  before  the  examination  of  a  party  at  his  own  instance  was. 
authorized,  and  the  provision  was  designed  to  confine  tJie  scope  of  that  subdivi- 
sion to  tlie  examination  of  a  witness  and  to  make  it  clear  that  where  the  exam- 
ination of  a  party  was  at  the  instance  of  an  adverse  party  it  was  not  necessary 
to  show  that  the  party  to  be  examined  was  about  to  depart  from  the  State  or 
was  so  sick  or  infirm  as  to  render  it  probable  that  he  would  not  be  able  to> 
attend  the  trial. 

Under  section  870  of  the  Code  of  Civil  Procedure,  as  it  existed  prior  to  ita 
amendment  by  chapter  696  of  the  Laws  of  1904,  the  deposition  of  a  party  to  an 
action  might,  at  his  own  instance,  be  taken  out  of  court  before  the  trial  on 
the  ground  that  he  was  sick  and  infirm;  but  prior  to  that  amendment  the- 
deposition,  when  authorized  at  all,  could  only  be  taken  before,  not  during,  the 
trial. 

Semble,  that  the  power  granted  by  the  amendment  in  1904,  allowing  the  depo- 
sition to  be  taken  during  the  trial,  should  only  be  exercised  where  the  necessity 
for  taking  the  deposition  arises  after  the  commencement  of  the  trial,  and  that 
it  should  not  be  exercised  where  the  necessity  therefor  arose  and  was  known 
to  the  party  and  his  counsel  prior  to  the  commencement  of  the  trial. 

An  application  made  during  a  trial  for  the  taking  of  the  deposition  of  a  party  icy 
the  action  should  not  be  granted  where  the  application  was  made  to  the  court 
and  not  to  the  judge,  and  no  affidavit  was  presented  setting  forth  the  facts 
required  by  the  provisions  of  section  872  of  the  Code  of  Civil  Procedure,  and 
no  order  in  writing  was  made,  entered  or  served  as  required  by  law.  (Code- 
Civ.  Proc.  §§767,873.  875.) 

What  does  not  constitute  a  waiver  of  such  objections,  considered. 

Appeal  by  the  plaintiflp,  James  Hebron,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  30th  day  of  June, 
1904,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  27th  day  of  June,  1904,  denying  the- 
plaintiffs  motion  for  a  new  trial  made  upon  the  minutes. 

John  Delahunty^  for  the  appellant. 

H.  B.  Closson^  for  the  respondent 
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Laugh  LIN,  J. : 

The  principal  question  presented  by  this  appeal  arises  on  the 
taking  of  the  testimony  out  of  court  during  the  trial  against  objec- 
tions interposed  by  counsel  for  the  plaintiff.  The  learned  counsel 
for  the  respondent,  however,  contends  in  effect  that  the  plaintiff 
failed  to  establish  a  causa  of  action  and  that  defendant's  motion  for 
A  nonsuit  at  tlie  close  of  the  plaintiff's  case  and  for  a  dismissal  of 
the>complaint  made  at  the  close  of  the  evidence  should  have  been 
granted  and  that  it  is,  therefore,  unnecessary  to  examine  the  qnes- 
tion  to  wliich  attention  has  been  drawn.  The  record  fails  to 
disclose  that  the  defendant  moved  for  a  nonsuit  although  it  appears 
that  at  the  close  of  the  evidence  his  counsel  moved  for  a  dismissal  of 
the  complaint  "  on  the  ground  given  at  the  end  of  the  plaintiff's 
case  "  and  on  the  further  ground  that  this  was  an  action  for  conver- 
sion and  that  plaintiff  had  failed  to  show  title  in  himself  at  the  time 
of  the  conversion.  As  already  stated,  the  record  does  not  show  a 
motion  for  a  dismissal  at  the  end  of  the  plaintiff's  case.  Coansel 
for  the  respondent  now  contends  that  it  is  not  an  action  for  conver- 
sion but  an  action  for  breach  of  contract  to  purchase  stock  and  that 
the  plaintiff  has  failed  to  show  any  consideration  or  damages 
recoverable  upon  that  theory  of  the  case.  The  appellant  insists 
that  it  is  an  action  for  conversion  and,  as  already  stated,  it  appears 
to  have  been  so  treated  by  both  parties  upon  the  trial ;  moreover,  we 
think  the  allegations  of  the  complaint  clearly  show  that  it  is  the  ordi- 
nary action  by  a  customer  against  a  stockbroker  for  the  conversion 
of  stocks  purchased  and  held  for  the  customer  upon  margins.  The 
plaintiff  gave  evidence  tending  to  establish  these  allegations  and 
made  out  a  case  for  the  jury.  It,  therefore,  becomes  necessary  to 
revert  to  and  decide  the  other  question. 

The  examination  of  the  defendant  was  taken  during  the  trial 
Tipou  the  theory  that  he  was  incapacitated  by  age  and  ill-health 
from  appearing  in  court  as  a  witness.  There  does  not  appear  to 
have  been  any  change  in  his  condition  after  the  case  was  moved  for 
trial  or  for  a  long  time  prior  thereto ;  and  the  state  of  his  health 
and  infirmity  were  known  to  his  counsel.  It  does  not  appear  that 
any  application  to  take  his  testimony  was  made  prior  to  tlie  com- 
mencement of  the  trial  or  that  the  plaintiff  or  his  attorney  or  counsel 
was  notified  that  the  defendant  would  be  unable  to  appear  or  that 
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an  application  would  be  made  to  take  his  testimony  daring  the 
trial.  As  the  court  was  about  to  adjourn  at  the  close  of  the  first 
day  of  the  trial  and  after  the  examination  of  the  plaintiff  in 
chief  had  been  substantially  completed,  counsel  for  the  defendant 
informed  the  court  that  it  would  be  necessary  to  take  the  testi- 
mony of  his  client  out  of  court  and  presented  an  affidavit  of  a 
physician,  verified  eight  days  before,  tending  to  jshow  the  necessity 
therefor.  Counsel  for  the  plaintiff  questioned  the  facts  stated  in  the 
affidavit  and  interposed  the  farther  objection  that  the  court  had 
no  power  to  grant  the  application.  The  court  announced  that  a 
physician  would  be  sent  to  see  and  report  on  the  con<^ition  of  the 
defendant  in  the  morning  at  which  time  decision  on  the  application 
would  be  made.  In  the  morning  the  court  announced  that  a  letter 
received  from  a  physician  sent  to  examine  and  report  on  the  defend- 
ant's condition  showing  the  necessity  for  the  examination  out  of 
coort  had  been  received  and  exhibited  it  to  counsel,  and  orally 
directed  from  the  bench  that  the  testimony  of  the  defendant  should 
be  taken  but  gave  the  plaintiff  the  option  to  suspend  the  trial 
until  the  following  Monday  for  the  purpose  of  taking  the  testi- 
mony before  a  referee.  Counsel  for  the  plaintiff  stated  that  he 
desired  to  file  affidavits  in  opposition  to  the  affidavit  of  the  physician 
presented  by  the  defendant  the  day  before  and  that  he  excepted  to 
the  raling  of  the  court  that  the  examination  of  the  defendant  should 
be  taken.  In  answer  to  an  inquiry  by  the  court  as  to  whether  the 
testimony  could  be  taken  before  a  stenographer  or  whether  the 
assistance  of  a  referee  on  the  examination  would  be  necessary, 
counsel  for  the  plaintiff  stated  that  there  would  he  no  technical 
objection  a7id  that  a  stenographer  loaidd  answe?\  The  testimony 
was  taken  dm'ing  the  noon  recess  and  when  the  stenographer  was 
called  in  behalf  of  the  defendant  to  report  the  testimony  from  his 
notes,  counsel  for  the  plaintiff  interposed  the  same  objection  and 
exception  to  the  reading  thereof  as  he  had  interposed  originally  to 
the  taking  of  the  testimony. 

It  is  contended  on  the  part  of  the  respondent  that  by  the  amend- 
ment to  section  870  of  the  Code  of  Civil  Procedure  by  chapter  696 
of  the  Laws  of  1904,  which  took  effect  before  the  commencement  of 
the  trial,  the  examination  of  a  party  to  an  action  either  before  or 
App,  Div.— Vol.  CI.        30 
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during  the  trial  is  now  authorized.  That  section,  as  so  ameuded, 
now  provides  :  "  The  deposition  of  a  party  to  an  action  pending  in 
a  court  of  record  or  of  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  brought  in  such  a  court,  other  than  a  court  speci- 
fied in  subdivision  sixteenth,  seventeenth,  eighteenth  or  ninteenth 
of  section  two  of  this  act,  may  be  taken  at  his  own  instance  or  at 
the  instance  of  an  adverse  party  or  by  a  coplaintiff  or  codefend- 
ant  at  any  time  before  or  during  the  trial,  as  prescribed  in  this  arti- 
cle." The  only  change  made  by  the  amendment  was  the  addi- 
tion of  the  words  "  or  during."  Prior  to  the  amendment  the  taking 
of  the  deposition,  when  authorized  at  all,  could  only  be  taken  before 
the  trial.  (See  Laws  of  1878,  chap.  299.)  The  effect  of  the  amend- 
ment was  to  authorize  the  taking  of  the  deposition  during  the  trial 
as  well,  in  a  case  where  the  taking  of  the  deposition  was  author- 
ized. If,  therefore,  the  deposition  of  the  defendant  could  have 
been  taken  before  the  trial  for  the  cause  here  assigned  the  amend- 
ment would  confer  jurisdiction  to  order  it  taken  during  the  trial 
in  a  proper  case.  It  will  be  observed  that  section  870  of  the  Code 
of  Civil  Procedure,  while  authorizing  the  examination  of  a  party, 
does  not  prescribe  the  circumstances  under  which  the  examina- 
tion may  be  had,  but  provides  that  it  may  be  taken  "  as  prescribed 
in  this  article."  The  provisions  of  the  article  defining  the  circum- 
stances under  which  the  examination  may  be  taken  are  contained 
in  section  872  of  the  Code  of  Civil  Procedure.  Subdivision  5  of 
that  section  relates  to  examinations  in  cases,  among  others,  of  sick- 
ness or  infirmity,  and  provides  that  the  subdivision  does  not  apply 
where  the  person  to  be  examined  is  a  party  to  the  action.  A  lit- 
eral reading  of  this  section  would  seem  to  indicate  that  it  does  not 
authorize  the  examination  of  a  party  upon  that  ground  ;  but  the  his- 
tory of  the  legislation  on  this  subject  shows  that  the  provision  that 
that  subdivision  does  not  apply  where  the  person  to  be  examined  is 
a  party,  was  inserted  before  the  examination  of  a  party  a;t  his  awn 
instance  was  authorized,  and  that  the  exception  was  designed  to  conr 
fine  the  scope  of  that  subdivision  to  the  examination  of  a  witness  and 
to  make  it  clear  that  where  the  examination  of  a  party  was  at  the 
instance  of  an  adverse  party  it  was  not  necessary  to  show  that  the 
party  to  be  examined  was  about  to  depart  from  the  State  or  was  so 
sick  or  infirm  as  to  render  it  probable  that  he  would  not  be  able  to 
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attend  the  trial.  (Fa/rmer^  Loan  cfe  Tm»t  Co,  v.  Siefke^  144  N.  Y. 
354,  361 ;  Mc  Vity  v.  Stanton,  37  K  T.  St.  Repr.  752.)  These  sec- 
tions should  be  I'evised  to  harmonize  with  the  changes  made  in  the  law 
by  the  Legislature  and  to  conform  clearly  to  the  construction  placed 
thereon  by  the  courts,  to  the  end  that  new  beginners  may  not  be 
obliged  to  devote  days  of  study  to  ascertain  the  correct  practice  in 
obtaining  the  examination  of  a  party  or  a  witness  and  that  the  old 
practitioners  and  the  courts  may  not  be  misled  when  required  to  act 
without  much  time  for  examination  or  reflection.  Prior  to  the  amend- 
ment of  1904,  therefore,  the  examination  of  a  party  might  be  had 
before  trial  at  his  own  instance  upon  this  ground.  It  does  not  follow, 
however,  that  the  deposition  may  be  taken  during  the  trial  for  cause 
existing  and  known  to  the  party  and  his  counsel  prior  to  the  com- 
mencement thereof.  The  reasonable  interpretation  of  the  amend- 
ment would  seem  to  be  that  the  Legislature  had  in  mind  that  the 
necessity  for  the  examination  might  not  exist  before  the  commence- 
ment of  the  trial,  but  might  arise  thereafter,  and  the  intent  of  the 
Legislature  in  enacting  the  amendment  apparently  was  to  provide  for 
such  contingencies.  If  the  construction  of  this  amendment  adopted 
at  the  trial  should  prevail,  the  examination  of  a  party  at  his  own 
instance  would  seldom  or  never  be  taken  until  after  the  commence- 
ment of  a  trial.  Such  a  practice  would  result  in  delay  and  confusion 
upon  the  trial,  and  often  produce  injustice.  If,  therefore,  the  statute 
required  a  construction  that  would  authorize  an  examination  during 
the  trial  even  if  the  facts  necessitating  the  examination  were  known  to 
the  party  or  his  counsel  when  the  case  was  moved  for  trial,  we  would 
be  disposed  to  hold  that  the  discretionary  power  should  not  be  exer- 
cised in  such  circumstances.  It  is  manifestly  unfair  to  the  adverse 
party  who  might,  had  he  known  that  such  an  application  would  be 
made,  have  preferred  to  consent  that  the  case  go  over  the  term  or 
be  postponed  until  the  examination  could  be  taken  or  until  the  party 
would  be  able  to  appear  upon  the  trial. 

Moreover,  the  objection  that  the  court  had  no  power  to  order  the 
examination  was  well  founded  for  other  reasons.  The  application 
was  made  to  the  court  and  not  to  the  judge  and  no  affidavit  was 
presented  setting  forth  the  facts  required  by  the  provisions  of  sec- 
tion 872  of  the  Code  of  Civil  Procedure  and  no  order  in  writing 
was  made  or  served  as  required  by  law.    (Code  Civ.  Proc.  §§  767, 
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873,  875.)  It  is  claimed  that  these  objections  were  waived,  but  we 
think  not.  There  was  doubtless  a  waiver  as  to  the  tirne  of  the 
examination  and  as  to  the  necessity  of  having  a  referee,  but  there  was 
no  waiver  of  the  necessity  of  showing  the  jurisdictional  facts.  Coun- 
sel for  the  plaintiff  merely  under  protest  obeyed  an  oral  direction  of 
the  court  to  which  he  took  exception  on  the  ground  that  it  was 
unauthorized. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  Pat^ebson  and  O'Brien,  JJ.,  concurred  ; 
Hatch,  J.,  concurred  in  result. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Walter  E.   Delabarre,   Respondent,  v.   George   S.  McAlpin, 
as  Executor,  etc.,  of  Sarah  G.  Nafew,  Deceased,  Appellant. 

Pleading — Statute  of  Limitations  interposed  as  a  defense  to  a  cause  of  action  based 
upon  an  account  stated  within  tlie  statutory  time,  some  of  the  items  of  which  were 
before  and  some  after  tlie  date  at  which  the  statute  would  apply  —  proper  form  of 
answer  —  account  stated  by  oral  agreemeid. 

The  complaint  in  an  action  contained  two  counts;  the  first  was  for  the  recovery 
of  $2,120  for  medical  services  rendered  to  the  defendant's  decedent  between 
June  1,  1894,  and  March  19,  1901;  the  second  was  to  recover  the  same  amount 
on  an  account  stated,  and  was  evidently  intended  to  relate  to  the  same  services. 
It  was  alleged  that  the  account  w!is  stated  between  the  plaintiff  and  the 
decedent  on  the  19th  day  of  March,  1901,  and  that  it  was  for  medical  services 
rendered  by  the  plaintiff  to  her  *'  between  June,  1894.  and  March,  1901," 
and  that  on  the  statement  of  the  account  said  amount  was  found  to  be  due  to 
the  plaintiff,  and  that  she  promised  and  agreed  to  pay  the  same.  It  was  not 
alleged  that  the  decedent's  assent  to  the  account  was  in  writing,  or  that  her 
promise  or  agreement  to  pay  the  same  was  in  writing* 

In  his  answer  to  the  second  cause  of  action,  the  defendant,  "for  a  second,  sepa- 
rate, further  and  as  a  partial  defense,"  alleged:  "  V.  That  all  charges  for 
service  alleged  to  have  been  rendered  by  plaintiff  to  defendant's  testatrix, 
Sarah  G.  Nafew,  prior  to  December  14,  1896,  are  barred  by  the  Statute  of 
Limitations."  The  date  mentioned  therein  was  seven  years  and  six  months 
prior  to  the  commencement  of  the  action,  the  extra  year  and  six  months  being 
added  on  account  of  the  decedent's  death. 
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Meld,  that  such  defense  to  the  second  cause  of  action  was  insuflSicient  in  law  on 
the  face  thereof; 

That  as  the  account  was  alleged  to  have  been  stated  within  four  years  before  the 
commencement  of  the  action  it  was  manifest  that  the  defense  of  the  Statute  of 
Limitations  was  insufficient  so  far  as  the  action  on  the  account  stated  was 
concerned; 

That  an  action  upon  an  account  stated  is  a  new  cause  of  action  distinct  from  the 
originul  liability,  and  is  based  upon  a  promise,  express  or  implied,  to  pay  a 
specific  amount,  the  consideration  for  which  promise  is  the  original  transaction 
between  the  parties; 

That,  it  not  appearing  that  the  decedent's  promise  to  pay  the  amount  shown  by 
the  account  stated  was  in  writing,  the  defendant  was  not  precluded  from  avail- 
ing himself  of  the  Statute  of  Limitations  as  a  defense  to  those  items  mentioned 
in  the  account  against  which  the  Statute  of  Limitations  had  run  at  the  time  of 
the  stating  of  the  account; 

That  the  plea  of  the  Statute  of  Limitations  interposed  by  the  defendant  was  not 
effective  for  this  purpose,  as  it  was  interposed  with  reference  to  the  cause  of 
action  as  pleaded,  whereas  it  shoulfj^have  been  directed  to  those  items  against 
which  it  had  run  at  the  time  the  account  was  stated. 

Senible,  that  an  account  may  be  stated  by  oral  agreement. 

Appeal  by  the  defendant,  George  S.  McAlpin,  as  executor,  etc., 
of  Sarah  G.  Nafew,  deceased,  from  an  interlocutory  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  11th  day  of  Novem- 
ber, 1904,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  New  York  Special  Term,  sustaining  the  demurrer  interposed  by 
the  plaintiff  to  the  separate,  further  and  partial  defense  set  forth  in 
the  amended  answer  to  the  second  cause  of  action  contained  in  the 
complaint. 

Percy  Z.  Klock^  for  the  appellant. 

Alexander  Thahi,  for  the  respondent. 

Laughlin,  J. : 

The  complaint  contains  two  counts :  The  first  is  for  the  recovery 
of  the  sum  of  $2,120  for  medical  services  rendered  to  the  decedent 
between  the  Ist  day  of  June,  1894,  an^  the  19th  day  of  Marcli, 
1901 ;  the  second  is  to  recover  the  same  amount  on  an  account  stated 
and  evidently  was  intended  to  relate  to  the  same  services.  It  is 
alleged  that  the  account  was  stated  between  the  plaintiff  and  the 
decedent  on  the  19th  day  of  March,  1901,  and  that  it  was  for  medi- 
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cal  services  rendered  by  the  plaintiff  to  her  "  between  Jane,  1894, 
and  March,  1901,"  and  that  on  the  statement  of  the  account  said 
amoant  was  found  to  be  due  to  the  plaintiff,  and  that  she  promised 
and  agreed  to  pay  the  same.  It  is  not  alleged  that  the  decedent's 
assent  to  the  account  was  in  writing,  or  that  her  promise  or  agree- 
ment to  pay  the  same  was  in  writing.  The  defendant  in  Ins  answer 
to  the  first  cause  of  action  denies  the  material  allegations  thereof 
and  interposes  the  Statute  of  Limitations  as  a  defense  to  the  charges 
for  services  rendered  prior  to  the  14th  day  of  December,  1896, 
which  date  is  seven  years  and  six  months  prior  to  the  commence- 
ment of  the  action.  This,  manifestly,  is  upon  the  theory  that  the 
six  years'  Statute  of  Limitations  applies,  there  being  an  allowance 
of  one  year  and  six  months  on  account  of  the  decedent's  death.  In 
his  answer  to  the  second  cause  of  action  the  defendant  puts  in  issue 
the  material  allegations  of  the  complaint  concerning  the  same,  and 
"  for  a  second,  separate,  further  and  as  a  partial  defense  to  the 
second  cause  of  action,  defendant  further  shows  and  alleges : 

"  V.  That  all  charges  for  service  alleged  to  have  been  rendered 
by  plaintiff  to  defendant's  testatrix,  Sarah  G.  Nafew,  prior  to 
December  14,  1896,  are  barred  by  the  Statute  of  Limitations." 

The  plaintiff  demurred  to  that  part  of  the  answer  pleading  the 
Statute  of  Limitations  as  a  second,  separate,  further  and  partial 
defense  to  the  second  cause  of  action  upon  the  ground  that  the 
same  is  insufficient  in  law  upon  the  face  thereof. 

As  already  observed,  the  second  cause  of  action  is  upon  an 
account  stated,  and  as  tlio  account  is  alleged  to  have  been  stated 
within  four  years  of  the  comtnencement  of  the  action  it  is  manifest 
that  no  Statute  of  Limitations  has  run  against  the  same.  The  plea 
of  tlie  Statute  of  Limitations,  if  made  with  respect  to  the  cause  of 
action  as  shown  by  the  account  stated,  is,  therefore,  clearly  insuffi- 
cient in  law.  It  is  well  settled  that  an  action  upon  an  account 
stated  is  a  new  and  distinct  cause  of  action  from  the  original  lia- 
bility, based  upon  a  promise,  express  or  implied,  to  pay  a  specific 
amount,  and  the  consideration  therefor  is  the  original  transaction 
between  the  parties.  {Schutz  v.  Morette^  146  N.  Y.  137.)  As  to 
such  cause  of  action  it  is  clear,  I  think,  that  there  are  only  two 
theories  upon  which  the  Statute  of  Limitations  could  in  any  event 
apply.     The  one  is  that  it  had  run  against  the  account  stated  from 
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the  titue  the  same  was  stated,  which,  as  has  been  seen,  it  had  not 
done  here ;  and  the  other  is  that  at  the  time  the  account  was  stated, 
the  statute  had  run  against  some  or  all  of  the  items  of  the  account, 
and  in  that  event  the  defense  would  only  be  good  in  case  the  promise 
to  pay  was  not  in  writing.  (Code  Civ.  Proc.  §  396.)  As  has  been 
seen,  the  plaintiff  does  not  show  that  the  account  was  assented  to 
in  writing,  or  that  the  promise  to  pay  the  same  was  in  writing, 
and  the  plaintiff  may  be  able  to  show  an  account  stated  by  parol 
agreement  or  mere  acquiescence  on  the  part  of  the  decedent, 
from  which  the  law  would  imply  a  promise  to  pay.  {Lockwood 
V.  T/iorne,  18  N.  Y.  285;  Samson  v.  Freedman,  102  id.  699; 
Juffla  V.  Trouttet,  120  id.  21 ;  ffall  v.  JVew  York  Brick  <&  Paving 
Co,^  95  App.  Div.  371.)  It  is  manifest,  therefore,  that  if  the 
Statute  of  Limitations  be  a  defense  to  any  or  all  of  the  items 
embraced  in  the  account  stated  the  defendant  should  be  at  liberty 
to  plead  the  statute  and  thus  be  prepared  to  avail  himself  of 
that  defense  in  case  the  plaintiff  establishes  his  account  stated 
without  establishing  a  promise  on  the  part  of  the  decedent  in  writing 
to  pay  the  same.  While  it  is  true  that  the  action  upon  an  account 
stated  is  a  new  and  independent  cause  of  action,  it  does  not  follow 
that  the  defendant  is  debarred  from  availing  himself  of  the  Statute 
of  Limitations  as  a  defense  to  some  or  all  of  the  items  that  entered 
into  the  account.  It  is  to  be  borne  in  mind  that  there  is  no  plea  of 
an  adjustment  or  settlement  of  differences  between  the  parties  which 
might  afford  a  good  consideration  for  the  payment  of  an  outlawed 
jelaim.  The  items  of  the  account  and  the  balance  shown  may  have 
been  correct  and  the  decedent  may  have  assented  thereto  verbally 
or  have  silently  acquiesced  therein,  and  by  the  plea  of  the  Statute 
of  Limitations  her  executor  is  not  questioning  the  correctness  of  the 
account  or  the  correctness  of  the  balance  shown  thereby.  It  appear- 
ing on  the  face  of  the  complaint  that  the  items  of  the  account 
extended  over  a  period  of  more  than  seven  years  prior  to  the  time 
the  account  was  stated  and  it  not  necessarily  appearing  that  it  was 
an  open  mutual  running  account,  against  which  the  Statute  of 
Limitations  would  not  run  until  the  date  of  the  last  item,  it  is  evi- 
dent, I  think,  that  the  plea  of  the  Statute  of  Limitations  might  be 
interposed  if  directed  to  those  items  against  which  it  had  run  at  the 
time  the  account  was  stated.     This  would  be  entirely  consistent  with 
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the  canee  of  action  as  alleged  in  the  complaint  for  the  oorrectnese 
of  the  account  would  not  be  thereby  necessarily  questioned.  If  the 
account  was  stated  as  alleged,  the  statement  of  it  may  have  shown 
items  then  outlawed  and  as  to  such  items  surely  the  law  will  not 
imply  a  promise  to  pay  that  will  constitute  a  waiver  of  the  Statute 
of  Limitations  which  section  395  of  the  Code  of  Civil  Procedure  pro- 
vides in  effect  may  only  be  waived  in  writing.  I  am  of  opinion  that 
the  Statute  of  Limitations  if  thus  pleaded  would  be  a  good  defense  as 
to  the  items  which  were  outlawed  at  the  time  the  account  was  stated, 
and  that  the  balance  of  the  account  could  be  reduced  by  the  amount 
of  those  items,  precisely  in  the  same  manner  as  if  the  defendant  had 
attacked  the  correctness  of  the  account  which  latter  coui-se  is  clearly 
authorized.  {Biicklin  v.  Chapin^  1  Lans,  443  ;  Youiig  v.  Ilill^  67 
N.  Y.  162;  Jones  v.  Ennis,  18  Hun,  452;  Chace  v.  Tmfford,  116 
Mass.  529 ;  Boynton  v.  Moulton,  159  id.  248  ;  Wold  v.  Ai^noUl,  168 
id.  134;  Ballard  v.  Beveridge,  171  N.  Y.  194,  201;  Bergen  v. 
Jlitchings^  22  App.  Div.  395 ;  Jorgensen  v.  Kingsley^  60  Keb.  44 ; 
82  N.  W.  Rep.  104.)  This  plea  of  the  Statute  of  Limitations 
apparently  was  not  interposed  upon  that  theory,  although  it  is  now 
sought  to  be  sustained  thereon.  I  am  of  opinion  that  it  is  insuf- 
ficient. Manifestly  it  has  been  interposed  upon  the  theory  either 
that  the  plaintiff  will  fail  to  show  an  account  stated  —  in  which 
event  the  plaintiff  cannot  succeed  on  that  cause  of  action  —  or  upon 
the  theory  that  the  account  stated  did  not  bar  the  running  of  the 
statute  upon  the  items  involved  therein,  which  is  erroneous.  It  is 
interposed  with  reference  to  the  cause  of  action  as  pleaded  and 
should  have  been  directed  specifically  to  those  items  involved  in  the 
account  which  were  charges  for  services  rendered  more  than  six 
years  prior  to  the  statement  of  the  account. 

It  follows,  therefore,  that  the  interlocutory  judgment  should  be 
affirmed,  with  costs,  but  with  leave  to  the  appellant  to  amend  upon 
payment  of  the  costs  of  the  appeal  and  of  the  demuri-er. 

Van  Brunt,  P.  J.,  Ingraham  and  McLaughlin,  JJ.,  concurred  ; 
Patterson,  J.,  concurred  in  result. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  appel- 
lant to  amend  on  payment  of  costs  in  this  court  and  in  the  court 
below. 
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AoHiLLE  J.  OiSHEi,  Respondent,  v.  Pennsylvania  Railroad  Com- 
PANr,  Appellant,  Impleaded  with  Garafalo  Bruno,  Defendant. 

Action  by  an  attorney  wJwse  client  has  made  a  settlement  of  an  action  wit?iout  Me 
knowledge  —  the  fact  thai  tlie  defendant  has  caused  the  action  brougJU  against  him 
by  the  client  to  be  transferred  to  t/ie  United  States  court  does  not  bar  a  suit  in  t/ie 
Slate  court  by  the  attorney  to  enforce  his  lien  —  tlie  client  is  a  necessary  'party 
thereto. 

One  BniDO  bsought  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries  and  subsequently  settled  the  same  for  $500  without  the  knowl- 
edge or  consent  of  his  a'ttorney.  The  attorney  then  brought  an  action  against 
the  railroad  company  to  foreclose  his  lien  for  services  upon  the  sum  paid  in 
settlement.  He  made  Bruno  a  party  defendant  to  the  action,  but  did  not  serve 
him  with  process  either  personally  or  by  publication  and  he  did  not  appear  in 
the  action. 

Held^  that  the  fact  that  subsequent  to  the  settlement  of  the  action  the  railroad 
company  had  procured  the  action  to  be  transferred  to  the  United  States  court 
because  of  a  diversity  of  citizenship  did  not  deprive  the  New  York  courts  of 
jurisdiction  to  enforce  the  attorney's  lien; 

That  the  client  was,  however,  a  necessary  party  to  the  action  and  that  a  judg- 
ment rendered  in  favor  of  the  attorney  should  be  reversed  because  of  the  failure 
to  serve  the  client  with  process  either  personally  or  by  publication. 

Appeal  by  the  defendant,  the  Pennsylvania  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
6th  day  of  May,  1&04,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  New  York  Special  Term. 

Norman  B.  Beecher^  for  the  appellant. 

Thomas  J.  O^NeUl^  for  the  respondent. 

Lacghlin,  J. : 

The  defendant  Bruno,  through  the  respondent  as  his  attorney  of 
record,  brought  an  action  to  recover  damages  for  personal  injuries, 
which  he  subsequently  settled  for  $500  without  the  knowledge  or 
consent  of  his  attorney,  who  brings  this  action  to  foreclose  his  lien 
upon  the  fund  for  services.  The  material  facts  are  not  contro- 
verted.   After  the  commencement  of  the  action  fur  personal  injuries 
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the  appellant,  without  the  knowledge  or  consent  of  the  respondent, 
settled  the  claim  and  cause  of  action  with  the  client  and  took  a 
general  release.  After  this  settlement  the  appellant,  on  the  gi'ound 
of  diversity  of  citizenship,  had  the  action  transferred  to  the  Circuit 
Court  of  the  United  States,  where,  in  form,  it  is  still  pending. 

The  appellant  first  insists  that  since  the  action  has  been  trans- 
ferred to  the  Circuit  Court  of  the  United  States  the  courts  of  this 
State  have  no  jurisdiction  to  enforce  the  lien  of  the  attorney.  We 
are  of  opinion  that  this  contention  is  not  tenable.  It  appears  that 
after  the  settlement  the  plaintiff's  client  departed  from  this  country. 
Nothing  remains  to  be  tried  except  upon  one  or  both  of  two  theories, 
Jirst,  that  the  release  was  fraudulently  obtained  of  the  client  by  the 
appellant,  and  this  it  should  not  be  permitted  to  urge,  and,  of  course, 
does  not  claim ;  or,  second,  that  it  was  procured  with  a  view  to 
defrauding  the  plaintiff  of  compensation  for  liis  services,  and  this 
likewise  cannot  be  raised  by  the  appellant  and  may  be  waived  hy 
the  attorney  by  ratifying  the  settlement  as  he  has  done  here. 

The  client  has  been  made  a  party  defendant,  but  he  has  not  been 
served  either  personally  or  by  publication  nor  has  he  appeared. 
The  learned  counsel  for  the  appellant  contends  that  the  client  was  a 
necessary  party,  because  the  issues  involved  a  determination  of  the 
liability  of  the  client  to  the  attorney  and  the  amount  thereof.  We 
agree  with  this  contention,  and  are  of  opinion  that  the  judg- 
ment must  be  reversed  upon  that  ground.  The  action  is  brought 
on  the  authority  of  Fischer- Hansen  v.  Brooklyn  Heights  li.  R, 
Co.  (173  N.  Y.  492),  which  holds  that  a  client  may  settle  an 
action  without  the  knowledge  or  consent  of  his  attorney  if  the 
settlement  be  made  in  good  faith  and  without  intent  to  defraud  the 
attorney,  and  that  the  lien  of  the  attorney  for  his  services  is  trans- 
ferred from  the  cause  of  action  to  the  fund  agreed  to  be  paid  in 
settlement  thereof  while  the  same  is  in  the  hands  of  the  adverse 
party  and  before  payment  thereof  to  the  client.  The  decision 
affords  a  remedy  to  the  attorney  by  an  action  to  foreclose  the  lien 
upon  the  fund,  notwithstanding  the  fact  that  the  fund  may  have 
been  fully  paid  over  to  the  client,  provided,  of  course,  that  by  rea- 
son of  the  insolvency  of  the  client  or  his  departure  from  the  State 
the  attorney  is  obliged  to  resort  to  the  lien  as  the  only  means  of 
recovering  for  his  services.     If  the  appellant,  before  paying  the 
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money  over  to  the  client,  had  ascertained  from  tlie  attorney  the 
amount  of  his  claim  for  services  and  then  withheld  suflScient  to  meet 
that  claim,  but  the  client  had  not  admitted  liability  therefor,  I 
apprehend  that  it  would  not  be  serionsly  contended  that  the  attor- 
ney could  sue  the  appellant  for  the  balance  of  the  fund  thus 
retained  and  obtain  a  judgment  therefor  without  first  establish- 
ing the  liability  of  his  client  either  in  another  action  or  proceeding 
against  the  client  or  by  making  him  a  party  to  the  action  against 
the  appellant.  In  those  circumstances  there  would,  or  well  might 
be,  two  claimants  to  the  fund,  the  attorney  and  the  client,  and 
within  all  the  authorities  the  right  of  one  claimant  could  not 
be  adjudicated  without  the  presence  of  the  other,  and  the  duty 
devolved  upon  the  plaintiff  of  bringing  in  the  necessary  party. 
{Steinhach  v.  Prudential  Ins,  Co.^  172  N.  Y.  471.)  The  doctrine 
is,  1  think,  peculiarly  applicable  to  such  a  fund.  The  attorney 
merely  has  a  lien  upon  it.  The  lien  has  not  been  established  nor 
has  the  amount  thereof  been  determined.  It  was  necessary  to 
determine  these  questions  in  this  action.  The  client  may  have  paid 
his  attorney  in  full  or  may  dispute  the  claim  for  one-third  of  the 
settlement  or  recovery  claimed  by  the  plaintiff.  By  this  judgment, 
in  theory  at  least,  money  belonging  to  the  client  is  taken  to  pay  the 
attorney  without  affording  the  client  an  opportunity  to  be  heard. 
IIow  can  the  fact  that  the  appellant  has  paid  the  entire  fund  over 
to  the  client  affect  the  rule?  The  appellant  may  have  been  assured 
that  the  claim  of  the  attorney  was  settled  or  that  he  had  no  claim. 
As  between  the  appellant  and  the  cHent  surely  it  was  the  duty  of 
the  client  to  pay  his  attorney  in  the  absence  of  an  agreement  to  the 
contrary,  and  if  the  appellant  should  be  obliged  to  pay  the  attorney 
on  the  theory  that  it  will  not  be  heard  to  say  that  it  has  paid 
out  the  money  upon  which  the  attorney  had  a  lien,  it  will  probably 
have  a  cause  of  action  over  against  the  client.  Manifestly,  there- 
fore, the  judgment  should  be  one  that  will  bind  the  client  and  pro- 
tect the  appellant.  In  the  Fischer-Hanaen  case  the  facts  were  quite 
similar.  After  the  settlement  therein  the  client  returned  to  Italy ; 
bat  in  that  case  the  client  was  made  a  party  and  was  served  by  pub- 
lication, and  so  the  client  herein  might  have  been  served  in  like 
manner,  because  for  the  purpose  of  this  litigation,  at  least,  the  fund 
is  deemed  to  be  here,  and  the  judgment  is  to  operate  upon  it. 
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It  follows,  therefore,  that  the  judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event.     . 

Van    Brunt,   P.   J.,   Patterson,    O'Brien    and    Hatch,   JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Lottie  P.  Billinqham,  Kespondent,  v.  E.  P.  Gleason  Manufac- 
turing Company,  Appellant. 

Scrip  certificate  issued  by  a  corporation  —  when  pat/fnent  thereof  may  be  enforced 
against  the  corporation — effect  of  the  corporation  having  paid  other  scrip  certificates. 

In  1875  a  domestic  manufacturing  corporation  passed  a  resolution  providing  for 
a  regular  cash  dividend  and  for  the  creation  of  a  surplus  and  that  *' scrip  for 
amount  of  surplus  be  issued  to  stockholders  in  proportion  to  stock  now  held 
and  subject  to  same  conditions  and  payable  at  the  pleasure  of  the  company." 

Pursuant  to  such  resolution  the  following  scrip  certificate  was  issued  to  one  Bil- 
lingham,  a  stockholder: 

"No.  67.  $985.29. 

*■  E.  P.  Gleason  Mancfacturing  Co. 

"  This  certifies  that  F.  Billingham  is  entitled  to  Nine  Hundred  Thirty -Five 
29x100  Dollars,  Scrip  Dividend,  representing  the  undivided  earnings  on  Cer- 
tificate No.  of  the  E.  P.  Gleason  IVDinufacturing  Co.  for  the  year  18 — . 

[s»EAl..] 

''  This  dividend  is  payable  at  the  pleasure  of  the  Company,  and  in  case  of 
surrender  of  Certificate  of  stock  on  which  it  is  issued,  this  Certificate  is  to  be 
surrendered  with  it. 

"F.  W.  BELMONT,  Secretary,  **  E.  P.  GLEASON,  President ." 

A  by-law  of  the  corporation  provided  that  employ ees, .  on  retiring,  would  l>e 
required  to  return  their  stock  and  would  receive  the  amount  which  they  paid 
therefor  and  a  proportion  of  dividends.  After  the  death  of  BilHngham,  who  was 
an  employee  of  the  corporation,  his  widow  and  sole  legatee  tendered  the  scrip 
dividend  certificate  to  the  company  and  demanded  payment  thereof  and  likewise 
tendered  the  stock  which  her  husband  held  at  the  time  of  his  death.  The  corpora- 
tion having  refused  to  pay  the  scrip  dividend  certificate,  Billingham's  widow 
brought  an  action  to  recover  the  amount  thereof. 

In  such  action  it  appeared  that  since  1881  the  corporation  had  paid  interest  at  the 
rate  of  four  per  cent  per  annum  on  the  scrip  dividend  certificates;  that  it  car- 
ried such  scrip  dividends  on  its  books  as  a  liability;  that  some  of  the  stock- 
holders were  paid  tlieir  scrip  dividend  certificates  without  their  retirement 
from  the  employ  of  the  company  and  without  the  surrender  and  payment  of 
the  capital  stock  held  by  them. 
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HM,  that  the  plaintiff  was  entitled  to  recover; 

That  the  scrip  dividends,  when  declared,  became  a  severed  indebtedness  of  the 
company  and  that  only  the  time  for  the  payment  thereof  wbjb  postponed; 

That  the  obligation  to  pay  the  scrip  dividend  being  absolute,  such  payment  was 
to  be  made  within  a  reasonable  time,  notwithstanding  the  provision  of  the  cer- 
tificate that  "This  dividend  is  payable  at  the  pleasure  of  the  Company;" 

That,  in  any  event,  the  corporation  by  paying  scrip  dividend  certificates  similar 
to  that  issued  to  Billingham  phiced  all  of  the  certificate  holders  on  the  same 
plane  and  could  not  discriminate  against  the  plaintiff. 

McLaughlin  and  Laughlin,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  E.  P.  Gleason  Manufacturing  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kew  York 
on  the  16th  day  of  June,  1904,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  New  York  Special  Tenu. 

This  action  was  brought  by  the  widow  and  sole  legatee  under  the 
will  of  one  Francis  Billingham,  a  stockholder  and  the  holder  of  a 
stock  dividend  certificate  issued  by  the  defendant  corporation. 

Roderick  Robertson^  for  the  appellant. 
Oscar  Waff?ier,  for  the  respondent. 

Patterson,  J. : 

This  cause  was  tried  at  the  Special  Term  and  a  judgment  was 
directed  and  entered  for  the  plaintiff,  from  which  the  defendant 
appeals.  The  findings  of  fact  made  by  the  court,  which  are  material 
to  the  disposition  of  the  cause,  are  all  supported  by  the  evidence, 
and  indeed  do  not  seem  to  be  disputed. 

It  appears  that  the  defendant,  E.  P.  Gleason  Manufacturing 
Company,  was  a  domestic  corporation,  and  that  one  Francis  Billing- 
ham was  the  owner  of  record  and  the  proprietor  of  five  sliares  of 
its  capital  stock,  which  he  owned  from  January,  1872,  until  hia 
death  in  September,  1902,  ard  that  the  plaintiff  is  now  the  sole 
legatee  and  owner  of  those  five  shares.  Connected  witli  the  shares  ' 
was  a  scrip  dividend  (Xo.  67)  issued  by  the  defendant.  In  July,' 
1875,  it  was  voted  by  the  corporation  to  declare  a  dividend  of  thirty- 
five  dollars  per  sliare  in  cash  and  iwtes^  and  that  scrip  for  the 
amount  of  the  surplus  be  issued  to  the  stockholders  in  proportion  to 
stock  then  hdd  hy  them  and  stihject  to  the  saine  condiiums.     At  a 
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meeting  held  on  July  28,  1881,  it  was  voted  to  pay  four  per  cent 
interest  yearly  on  scrip  dividends  then  held  by  members  of  the 
company,  semi-annual  payments  thereof  to  begin  on  December 
30,  1881.  At  an  annual  meeting  held  in  July,  1882,  it  was  voted 
that  profits  be  added  to  outstanding  scrip,  and  that  new  scrip  divi- 
dends be  issued  for  the  whole  amount,  with  interest  at  four  per  cent 
to  be  paid  semi-annually  on  January  first  and  July  first.  At  an 
annual  meeting  held  in  July,  1883,  it  was  voted  to  pay  one-half  of 
a  net  balance  outstanding  in  cash  or  notes  with  interest,  and  oue- 
half  in  scrip  dividend,  and  at  a  meeting  held  in  July,  1884,  a  cash 
dividend  of  twelve  dollars  per  share  was  voted.  In  July,  1890,  the 
trustees  were  authorized  to  buy  in  any  of  the  company's  scrip 
offered  for  sale,  and  at  a  trustees'  meeting  held  in  February,  1892, 
five  thousand  dollars  was  appropriated  to  the  reduction  of  the  scrip 
dividend  account.  There  was  issued  to  Francis  Billingham  for  and 
representing  an  accumulation  of  scrip  dividends  declared  at  all 
these  annual  meetings  a  certificate  in  the  following  words  and 
figures,  viz. : 

"  No.  67.  $935.29. 

"  E.  P.  Gleason  Manufacturing  Co. 

"This  certifies  that  F.  Billingham  is  entitled  to  Nine  Hundred. 
Thirty-Five  29/100  Dollars,  Scrip  Dividend,  representing  the 
undivided  earnings  on  Certificate  No.  of  the  E.  P.  Gleasou 
Manufacturing  Co.  for  the  year  18 — .  [seal.] 

"  This  dividend  is  payable  at  the  pleasure  of  the  Company,  and 
in  case  of  surrender  of  Certificate  of  stock  on  which  it  is  issued,  this 
Certificate  is  to  be  surrendered  with  it. 

"  F.  W.  BELMONT,  Secretary. 

"E.  P.  GLEASON,  Presidents 

Interest  at  the  rate  of  four  per  cent  on  this  certificate  was  regu- 
larly paid  upon  it  and  the  outstanding  scrip  certificates  of  a  like 
character.  The  scrip  dividend  account  of  which  the  certificate  No. 
67  formed  a  part  was  carried  on  the  books  of  the  defendant  com- 
pany as  a  liability,  and  was  stated  to  be  such  in  reports  and  afiidavits 
made  by  the  company  to  the  tax  authorities,  and  was  set  out  as  an 
item  of  the  company's  liabilities  in  the  treasurer's  report  to  the 
stockholders  at  the  annual  meeting  held  in  February,  1903.     Some 
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stockholders,  who  held  scrip  certificates  of  the  same  class  and  descrip- 
tion as  the  certificate  in  sait,  have  been  paid  the  amounts  called  for 
by  their  certificates,  and  some  have  accepted  two-thirds  of  the 
amount  called  for  by  their  pailicular  certificates  in  payment  thereof. 
It  is  found  by  the  court  that  the  defendant  was  a  close  corporation, 
its  stock  and  scrip,  with  the  exception  of  a  very  small  part,  being 
owned  and  held  by  the  trustees  of  the  estate  of  E.  P.  Gleason,  and 
that  the  president  and  vice-president  are  trustees  of  said  estate. 
There  was  a  by-law  of  the  company  which  provided  that  employees, 
etc.,  on  retiring  from  the  employment  of  the  company  (and  Francis 
Billingham  was  an  employee)  »would  be  required  to  return  the  stock 
held  by  them  to  the  company,  for  which  they  would  receive  the 
same  amount  which  they  paid  for  the  stock,  and  a  proportion  of 
dividends  when  the  next  dividend  thereafter  should  be  declared  and 
paid.  After  the  death  of  Mr.  Billingham,  tlie  plaintiff  tendered 
said  scrip  dividend  certificate  No.  67  to  the  company,  and  demanded 
payment  thereof,  which  was  refused,  and  likewise  tendered  with  it 
the  five  shares  of  stock  held  by  her  husband  at  the  time  of  his  death. 
Some  of  the  stockholders  who  were  employees  and  relatives  of  Mr.  ^ 
E.  P.  Gleason  were  paid  their  scrip  dividend  certificates  similar  in 
every  respect  to  the  plaintiff's  without  their  retirement  from  the 
employ  of  the  company  and  without  the  surrender  and  payment  of 
the  capital  stock  held  by  them.  It  is  found  as  a  fact  that  the  year 
date  in  the  certificate  No.  67  was  left  blank  because  the  certificate 
represented  an  accumulation,  and  not  the  dividend  of  any  one  year, 
and  that  the  omission  therein  of  the  number  of  the  stock  certificate 
was  an  inadvertence. 

The  facts  found  by  the  court  below  have  been  stated  in  full  in 
order  that  the  whole  case  may  be  presented  compactly.  The  con- 
clusions of  law  arrived  at  by  the  learned  judge  at  Special  Term  were 
that  the  scrip  dividend  certificate  No.  67,  represented  an  accumula- 
tion of  scrip  dividends  declared  at  annual  meetings  of  the  stock- 
holders ;  that  it  was  within  their  power  to  make  such  dividends,  and 
this  certificate  was  issued  as  evidence  of  a  debt  due  Francis  Billing- 
ham from  the  defendant  company ;  that  the  directors  or  trustees  of 
the  defendant  company  ratified  and  adopted  the  declaration  of  scrip 
dividends  and  the  issue  of  the  certificates  therefor ;  that  the  plain- 
tiff has  title  to  the  stock  and  the  scrip  dividend  certificate  ;  that  the 
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condition  expressed  in  tlie  certificate,  *^  This  dividend  is  payable  at 
tlie  pleasure  of  the  Company,"  rendered  the  dividend  payable  within 
a  reasonable  time,  which  time  has  expired ;  and  that  payment  by 
the  company  to  some  of  the  stockholders  of  their  scrip  dividends  of 
the  same  class  and  description  as  the  plaintifiPs,  and  a  refusal  to  pay 
the  plaintiff  her  scrip  dividend,  was  an  unlawful  discrimination  in 
the  payment  of  dividends  to  stockholders ;  and  it  was  adjudged  that 
the  plaintiff  is  entitled  to  judgment  decreeing  the  amount  of  said 
scrip  dividend  certificate  a  valid  obligation  of  the  defendant,  now 
presently  payable,  with  the  costs  of  the  action. 

Upon  the  facts  as  found  it  is  established  that  the  scrip  dividend 
represented  and  was  intended  to  constitute  an  indebtedness  of  the 
company  to  the  holder  of  that  certificate.  The  form  of  the  certiA- 
cate  as  well  as  its  substance  indicates  an  appropriation  by  the  com- 
pany of  a  proportion  of  undivided  earnings  to  the  holder  of  that 
certificate.  That  is  to  say,  there  was  an  appropriation  of  $935.29 
of  scrip  dividend  representing  the  undivided  earnings  on  Billing- 
ham's  certificate.  That  constituted  an  indebtedness  of  the  com- 
pany to  Billingham.  It  was  so  much  set  apart  and  reserved  for  hira 
as  undivided  earnings.  His  share  was  ascertained  and  his  right  to 
it  was  fixed.  It  was  a  divided  share  of  past  earnings,  and,  as  we 
think,  l)ecame  a  severed  indebtedness  of  the  company,  for  nothing 
is  better  understood  than  that  a  dividend  when  declared  is  a  debt 
due  absolutely  to  the  stockholdei-s.  It  was  an  obligation  perfect 
and  complete  in  its  character,  although  payment  was  postponed  to  a 
future  time.  It  was  dehitinn  in  prceseiiti  solvendum  iu  fuUiro. 
The  only  answer  to  that  conclusion  would  be  that  the  certificate 
contains  tlie  statement  that  "This  dividend  is  payable  at  the 
pleasure  of  the  Company,"  and  hence  the  argument  is  made  that 
there  was  no  dividend  at  all  until  the  company  should  express  its 
intention  to  pay.  In  view  of  the  way  in  which  these  certificates 
have  l)een  treated  by  the  company  itself,  that  construction  is  inad- 
missible. What  is  referred  to  in  the  clause  just  quoted  is  the  time 
of  payment  —  not  the  obligation  to  pay.  That  clause  cannot  be 
construed  as  a  nullification  of  the  preceding  one  disclosing  the  exist- 
ence of  the  liability.  There  were  certain  requirements,  as  appears 
by  the  findings  of  fact,  necessary  to  l>e  complied  with  before  the  cer- 
tificate was  paid,  but  the  plaintiff  offered  to  make  such  compliance. 
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The  finding  of  the  court  below  that  the  dividend  was  payable 
within  a  reasonable  time,  was,  we  think,  correct,  because  of  the 
absolute  nature  of  the  obligation ;  and  whether  that  be  so  or  not,  it 
appears  that  a  dividend  was  paid  to  other  holders  of  certificates  of  a 
like  character  and  class  with  that  held  by  the  plaintiff,  and  when 
the  company  elected  to  pay  any  holder  it  put  all  the  holders  on  the 
same  plane.  It,  therefore,  cannot  make  a  discrimination  between  ' 
holders  of  these  certificates  and  favor  one,  while  repudiating  or 
ignoring  the  claim  of  another.  In  a  few  words,  this  certificate 
represented  an  obligation  of  the  company  to  pay  a  certain  sum  of 
money,  the  time  at  which  payment  was  to  be  made  being  left  to  the 
determination  of  the  company  itself.  The  obligation  being  abso- 
lute, the  payment  was  to  be  made  within  a  i-easonable  time,  and 
the  plaintiff  waited  a  reasonable  time  before  bringing  this  action. 
In  addition  to  ttiat,  by  paying  similar  certificates  to  the  holders 
thereof  the  company  made  all  the  certificates  payable,  for  it  had  no 
right  of  selection  as  to  the  payment  of  individual  certificates. 

The  judgment,  therefore,  should  be  affirmed,  with  costs. 

O'Brien  and  Hatch,  JJ.,  concurred ;  McLaughlin  and  Laughlin, 
JJ.,  dissented. 

McLaughun,  J.  (dissenting) : 

The  defendant  was  incorporated  in  1871  with  an  authorized  capi- 
tal stock  of  $^25,000,  represented  by  1,000  shares  of  $25  each.  This 
action  is  brought  to  recover  $936.29,  being  the  aggregate  amount  of 
various  scrip  dividends  represented  by  one  certificate  issued  between 
the  years  1875  and  1884,  and  which  is  in  the  following  form : 

"  No.  67.  $935,29 

"  E.  F.  Gleason  Manufacturing  Co. 

"  This  certifies  that  F.  Billingham  is  entitled  to  Nine  Hundred 
Thirty-five  29/100  Dollars,  Scrip  Dividend,  representing  the  undi- 
vided earnings  on  Certificate  No.  of  the  E.  P.  Gleason  Manu- 
facturing Co  for  the  year  18     .  [seal] 

"  This  dividend  is  payjible  at  the  pleasure  of  the  Company,  and  in 
case  of  surrender  of  Certificate  of  stock  on  whicli  it  is  issued,  this 
Certificate  is  to  be  snrrendered  with  it. 
"F.  W.  BELMONT,  ASfe^^^(»ry. 

«E.  P.  GLEASON,  Preddmtr 
App.  Div.^Vol.  CI.        31 
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From  the  incorporation  of  the  defendant  until  1875  it  paid  cash 
dividends  upon  its  capital  stock,  but  in  the  month  of  July  of  tlie 
latter  year,  deeming  it  unwise  to  divide  and  pay  to  its  respective 
stockholders  all  of  its  net  earnings,  it  instead  issued  scrip  dividends 
representing  in  part,  at  least,  such  net  earnings,  and  from  that  time 
until  1884,  when  such  undivided  earnings  amounted  to  $194,524.23, 
it  ceased  to  issue  such  scrip.  The  scrip  was  issued  in  pursuance  of 
a  resolution  passed  on  the  27th  day  of  July,  1875,  whicli  provided 
for  a  regular  cash  dividend  and  for  the  creation  of  a  surplus,  and 
after  declaring  the  cash  dividend,  the  resolution  provided  that  the 
"  scrip  for  amount  of  surplus  be  issued  to  stockholders  in  propor- 
tion to  stock  now  held  and  subject  to  same  conditions  and  payable 
at  the  pleasure  of  the  company.'^ 

The  plaintiff  is  the  sole  legatee  under  the  will  of  Fi-ancis  Billing- 
ham,  who,  from  the  time  of  the  incorporation  of  the  defendant 
down  to  his  death  in  1902,  held  five  shares  of  the  capitnl  stock  of 
the  company,  during  which  time  he  was  a  director  and  as  such  took 
part  in  its  management  and  acquiesced  in  the  resolution  referred  to. 
Aft^r  the  passage  of  the  resolution  of  1875  nothing  further  appears 
to  have  been  done  with  reference  to  the  scrip  issued  in  pursuance 
thereof  until  1881,  when,  at  the  annual  meeting  held  in  that  year,  , 
a  resolution  was  passed  by  the  stockholders  instructing  the  treas- 
urer of  the  company  **  to  pay  interest  at  the  rate  of  4  per  cent  per 
annum  on  the  scrip  dividends  now  held  by  members  of  this  com- 
pany. That  the  payments  be  semi-annual,  commencing  December 
30th,  1881 ;  that  said  payments  be  charged  on  the  books  of  the  com- 
pany and  also  endorsed  on  the  back  of  each  certificate."  No  provi- 
sion was  made  for  the  payment  of  interest  on  such  scrip  from  1875 
until  1881,  nor  docs  there  seem  to  have  been  any  corporate  act  indicat- 
ing, so  far  as  it  was  concerned,  any  obligation  to  pay  such  interest 
Upwards  of  ninety-five  per  cent  of  the  capital  stock  of  the  company 
during  this  time,  and  in  fact  down  to  the  date  of  the  trial,  was  held 
by  E.  P.  Gleason  or  his  estate,  and  to  have  paid  all  of  the  scrip 
issued,  purporting  to  represent  the  surplus,  would,  according  to  the 
uncontradicted  testimony,  have  bankrupted  the  company.  In  con- 
firmation of  this  proof  evidently  a  statement  was  made  at  the  trial, 
which  was  not  contradicted,  to  the  effect  that  the  Gleason  estate  had 
offered  to  sell  to  the  plaintiff  any  or  all  of  the  scrip  which  it  held 
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for  fifteen  cents  on  the  dollar,  and  an  offer  was  then  made  to  take 
ten  cents  on  the  dollar  for  it. 

The  corporation,  acting  through  its  board  of  directors,  had  the 
right  to  determine  whether  its  net  earnings  should  be  divided 
among  its  stockholders  in  the  form  of  a  dividend,  or  whether  stock 
or  certificates  with  conditions  attached  should  be  issued  represent- 
ing the  same.  {WiUiama  v.  Western  Union  Telegraph  Co.^  93 
N.  T.  162.)  The  surplus  or  net  earnings  of  the  company,  repre- 
sented by  the  certificate  sued  on,  was  never  actually  divided  and 
there  never  was  any  intent,  so  far  as  appears,  on  the  part  of  the  cor- 
poration to  divide  such  surplus  among  its  stockholders;  on  tlie  con- 
trary, such  certificate  was  intended  to  be,  in  effect,  and  I  think  was 
nothing  more  nor  less  than  a  certificate  of  stock,  and  this  intent  is  so 
clearly  manifested  by  the  resolution  of  1875  that  it  seems  unneces- 
sary to  resort  to  argument  to  show  it.  The  company,  it  will  be 
remembered,  by  that  resolution  provided  for  a  cash  dividend  and 
also  for  the  issuance  of  the  scrip  to  stockholders  "  in  proportion  to 
stock  now  held  and  subject  to  same  conditions  and  payable  at  the 
pleasure  of  the  company."  To  give  effect  to  the  scrip  in  the  man- 
ner done  by  the  Special  Term  and  approved  in  the  prevailing  opin- 
ion is  to  entirely  eliminate  from  the  resolution  the  words  "  subject 
to  same  conditions "  and  also  to  overlook  or  ignore  the  fact  that  a 
cash  dividend  was  then  declared  and  that  the  scrip  was  made  sub- 
ject to  payment  "  at  the  pleasure  of  the  company."  Not  only  this, 
but  the  further  fact  must  be  overlooked  that  the  corporation  itself 
did  not  consider  it  a  binding  and  enforcible  obligation,  as  evidenced 
by  the  resolution  in  1881,  when  it  provided  for  the  payment  of  four 
per  cent  interest  on  such  scrip,  making  no  provision  whatever,  if  it 
were  a  binding  obligation,  for  the  payment  of  interest  between  1875 
and  that  year,  and  that  the  plaintiff's  testator  was  then  a  director  of 
the  corporation,  took  part  in  its  management  and  acquiesced  in  the 
passage  of  the  resolution  ;  also,  that  the  payment  of  all  the  scrip 
would  have  bankrupted  the  company. 

It  is  true  that  in  a  few  instances  stockholders  were  paid  in  full 
for  the  scrip  which  had  been  issued  to  them,  but  this  was  in  pursu- 
ance of  a  resolution  which  provided  that  when  stock  held  by  per- 
sons was  surrendered,  tlie  scrip  should  be  paid,  or  else  by  way  of 
compromise.     Such  payment  cannot  affect  in  any  way  the  rights  of 
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the  plaintiff.  They  must  be  determined  by  the  obligation  which 
she  holds,  and  this  obligation,  when  construed  in  the  light  of  the 
resolution  under  which  it  was  issued,  does  not,  as  it  seems  to  me, 
entitle  her  to  recover.  The  corporation  has  never,  in  fact,  divided 
the  surplus  or  net  earnings  represented  by  this  certificate  and 
directed  a  payment  of  the  same  to  its  respective  stockholders.  Ail 
that  has  been  done  is  to  declare  that  the  stockholders  have  an  inter- 
est in  such  surplus  according  to  their  respective  holdings,  the  legal 
effect  of  which  is  nothing  more  nor  less  than  issuing  certificates  of 
stock  for  the  same. 

For  these  reasons  I  am  unable  to  concur  in  the  prevailing  opinion. 
I  think  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  event. 

Laughlin,  J.,  concurred. 

Judgment  aflBrmed,  with  costs.^ 


The  People  op  the  State  of  New  York,  Plaintiff,  v.  New  York 
Building-Loan  Banking  Company,  Defendant. 

Chaelbs  M.  Pkeston,  as  Keceiver  of  the  New  York  Bcildikg- 
LoAN  Banking  Company,  Respondent. 

In  the  Matter  of  the  Petition  of  Peter  J.  Montague,  AppeDant 

Insolvent  building  and  loan  association  —  a^tistment  of  an  account  with  a  borrow- 
ing stockholder,  postponed  until  the  assets  are  marshaled  for  final  distribution — 
credit  to  the  association  of  premiums  paid  to  it. 

Where  a  building  and  loan  association  becomes  insolvent  and  pass^  into  the 
hands  of  a  receiver,  an  application  made  by  a  borrowing  shareholder,  while  the 
assets  of  the  association  are  being  liquidated  by  the  receiver,  for  an  adjustment 
of  his  account  with  the  association,  is  premature  and  should  be  dismissed. 

Such  applications  should  be  postponed  until  the  assets  of  the  association  are 
marshaled  for  the  purpose  of  final  distribution,  when  it  will*  be  practicable  to 
determine  upon  a  basis  of  settlement  which  will  be  fair  to  all  creditors. 

Qumre,  whether,  in  such  a  case,  the  association  is  entitled  to  be  credited  with  any 
portion  of  the  premium  paid  by  the  borrowing  shareholder  in  order  to  secure 
the  loan. 

Appeal  by  the  petitioner,  Peter  J.  Montague,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
23d  day  of  August,  1904,  denying  the  petitioner's  motion  for  an 
order  directing  certain  moneys  to  be  paid  to  him  by  the  respondent 

The  facts,  as  well  as  the  conclusions  upon  which  the  order  was 
based,  are  clearly  stated  in  the  opinion  of  the  learned  judge  at 
Special  Term  (44  Misc.  Rep.  296)  as  follows  : 

"The  defendant,  the  New  York  Building  Loan-Banking  Com- 
pany, is  insolvent  and  in  the  hands  of  a  permanent  receiver. 

"On  or  about  December  1,  1897,  the  petitioner,  Peter  J.  Mon- 
tague, became  the  owner  of  300  shares  of  class  'A'  stock  issued  by 
the  defendant.  His  primary  purpose  in  subscribing  for  300  shares 
was  to  bring  about  the  payment  and  cancellation  of  an  existing  mort- 
gage of  $25,000  on  his  premises  No.  60  Court  street,  Brooklyn. 
The  company  undertook  to  carry  this  mortgage  of  $25,000,  agreeing 
to  pay  ofiE  the  principal  on  or  before  the  maturity  of  the  stock,  and 
in  the  meantime  to  pay  the  interest  (five  per  cent)  on  the  mortgage. 

"  In  consideration  of  the  company's  agreement  to  issue  to  him  tlie 
300  shares  of  stock  and  to  carry  and  finally  to  pay  oflE  the  mortgage, 
Montague  agreed  to  pay  the  company  a  premium  of  $5,000,  to  make 
a  monthly  payment  of  $75  dues  on  tlie  300  shares,  to  execute  in 
favor  of  the  company  a  mortgage  of  $30,000  on  said  premises  and 
pay  interest  tliereon  at  the  rate  of  six  per  cent,  the  interest  to  be 
paid  monthly  at  the  time  of  the  payment  of  the  dues.  This  made  a  • 
total  monthly  payment  of  $226,  and  these  payments  were  to  con- 
tinue, until  the  stock  matured,  December  1,  1909.  The  premium  of 
$5,000  is  included  in  the  $30,000  mortgage.  He  also  assigned  his 
stock  to  the  company.  This  assignment  as  well  as  the  $30,000 
mortgage  was  made  to  secure  the  monthly  payments  of  $226.  It 
was  expected  that  at  the  end  of  the  maturing  period,  December  1, 
1909,  the  300  shares  of  stock  would  be  paid  up  in  full,  and  that 
Montague  would  have  his  premises  free  and  clear  of  both  mortgages. 

"  Both  parties  lived  up  to  the  agreement  for  sixty-nine  months 
and  fourteen  days.  The  company  then  became  insolvent  and  a  tem- 
porary receiver  was  appointed  September  14,  1908.  Under  an 
order  of  this  court  the  $30,000  mortgage  has  been  satisfied.  No 
part  of  the  $25,000  mortgage  on  the  petitioner's  premises  has  been 
paid.  At  the  date  of  the  appointment  of  the  temporary  receiver 
Montague  had  made  the  following  payments  to  the  company: 
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$10,350  interest  on  the  $30,000  mortgage,  and  $5,175  as  dues  on 
300  shares  of  stock,  making  in  all  $15,525.  In  the  meantime  his 
stock  has  been  maturing  and  the  company  has  paid  on  account  of 
interest  on  the  $25,000  mortgage  at  the  rate  of  five  per  cent  the  sum 
of  $6,770.83. 

"  The  petitioner  asks  that  the  receiver  be  required  to  paj  him  the 
difference  between  the  amount  paid  in  by  him  and  the  amount  paid 
out  by  the  company,  that  is,  $8,754.17  with  interest  for  the  average 
time  to  September  14, 1903,  makmg  a  total  of  $10,286.12 ;  and  in 
the  event,  of  a  rejection  of  the  method  just  referred  to,  he  asks  the 
court  to  direct  the  receiver  to  pay  him  $3,974.27  with  interest 
thereon  from  the  date  of  the  appointment  of  the  receiver,  reserving 
the  amount  of  the  dues  paid  by  the  petitioner  and  interest  thereon 
as  a  basis  for  a  claim  to  share  pro  rata  with  other  stockholders  at 
the  final  distribution.  Neither  of  these  methods  of  settlement 
appears  to  the  court  to  be  equitable,  because  they  both  substantially 
ignore  the  just  claim  of  the  company  to  a  portion  of  the  premium 
agreed  to  be  paid  by  the  petitioner.  The  relation  between  the 
petitioner  and  the  company  is  not  merely  that  of  borrower  and 
lender.  He  is  also  a  member  of  the  company.  *The  question 
emancipates  itself,  therefore,  from  legal  or  contract  technicalities 
and  reduces  itself  to  one  of  simple  equity  and  fair  play.'  {Towle 
V.  American  B,  L.  cfe  Z.  Soc,^  61  Fed.  Repr.  448.)' 

"  It  follows,  therefore,  that  whatever  amount  shall  be  allowed  the 
petitioner,  he  is  not  entitled  to  any  interest  on  ttiat  amount.  He 
should  be  credited  with  the  amount  paid  as  dues,  this  amount  serving 
as  a  basis  for  the  fixing  of  \i\%pro  rata  share  of  the  net  assets  as  a 
stockholder.  Under  authorities  in  this  State  and  in  the  Federal 
courts,  some  part  of  the  premium  agreed  to  be  paid  should  bo 
regarded  as  earned  by  the  company.  {Hannan  v.  Cobhj  49  App. 
Div.  480 ;  Riggs  v.  Carter,  77  id.  580 ;  Breed  v.  Ruoff,  54  id.  142 ; 
MacMurray  v.  Ooaney ^^10^  Fed.  Hep.  11 ;  Choisser  v.  Y<ning,  69 
111.  App.  256.)  The  company  kept  its  agreement  for  sixty-nine  and 
seven-fifteenths  months.  One  hundred  and  forty-four  months  being 
the  full  term  of  the  agreement,  it  should  be  allowed,  therefore,  to 
retain  a  proportionate  part  of  $6,000  as  earned  premium,  i.  e.j 
$2,412.04.  Following  the  rules  laid  down  in  the  cases  referred  to, 
I  think  it  would  be  just  to  all  parties  to  allow  the  company  to  retain 
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$2,412.04  08  earned  premium  and  $5,175  as  dues  on  the  300  shares 
of  stock.  And  it  should  be  credited  with  $6,770.73  interest  paid 
by  it  on  the  $25,000  mortgage.  If  the  total  of  these  amounts  be 
deducted  from  the  whole  amount  paid  by  Montague,  i.  e.^  $15,526, 
it  will  leave  $1,167.13,  which  should  be  returned  to  the  petitioner. 
"  This  amount,  however,  should  not  be  paid  until  final  account- 
ing, when  it  can  be  determined  whether  or  not  there  is  money  suf- 
cient  to  satisfy  the  claims  of  all  others  similiarly  situated.  The  dili- 
gence of  the  petitioner  in  making  this  application  should  not  give 
him  a  preference  over  others  having  the  same  kind  of  claim  against 
the  company." 

Charles  E.  HaU^  for  the  appellant. 

T 

Charles  W.  Dayton^  for  the  respondent. 

O'Brien,  J. : 

We  think  the  application  was  premature,  and  that  the  prescribing 
of  any  fixed  rule  at  the  present  time  is  unnecessary,  and  may  in  the 
end  embarrass  rather  than  aid  in  the  final  distribution  of  the  assets 
of  this  insolvent  corporation.  Thus  with  regard  to-the  subject  of 
dues,  which  were  in  substance  payments  upon  the  shares  held  by 
the  petitioner,  the  conclusion  of  the  Special  Term  that  this  amount 
should  be  credited  to  the  petitioner  and  should  serve  •'  as  a  basis  for 
the  fixing  of  \\\%pro  rata  share  of  the  net  assets  as  a  stockholder" 
is  undoubtedly  correct.  In  regard  to  the  claim  for  the  entire 
amount  paid  as  premium,  however,  there  is  considerable  conflict  as 
to  whether,  by  reason  of  the  insolvency  of  the  company,  the  latter 
forfeits  its  right  to  any  part  of  the  amount  paid,  or  whether  all  or 
some  part  of  it  should  be  regarded  as  earned  by  the  company. 

There  are  cases  which  support  the  rule  applied  by  the  Special 
Term,  that  some  part  of  the  premium  agreed  to  be  paid  should  be 
regarded  as  earned  by  the  company.  (See  Ilannon  v.  Coihy  49 
App.  Div.  480  ;  Rigga  v.  Carter^  77  id.  582 ;  Breed  v.  liuoff^  54 
id.  142;  Choisser  v.  Young^  69  111.  App.  252;  Ma<:Murray  v. 
Gosney,  106  Fed.  Kep.  11.) 

On  the  other  hand,  we  find  in  Endlich  on  Building  Associations 
(2d  ed.  §  531)  the  rule  stated  as  follows :  "  Upon  the  basis  of  all  the 
decisions  examined,  it  may  be  safely  laid  down  that  the  clear  weight 
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of  antkority  rejects  the  enforcement  of  any  part  of  the  premiam 
And  in  reason  and  fairness  this  most  bo  so.  The  premium  k  uot  a 
payment  in  advance.  *  *  *  Hence,  if,  at  any  stage,  the  society 
breaking  down  fails  to  perform  its  part  of  the  bargain,  tlie  promue 
to  pay  it  the  premium  loses  the  consideration  upon  which  it  was 
based,  and  ought  to  be  regarded  as  wholly  abrogated.  To  attempt 
to  apportion  tfie  premium  is  simply  to  treat  it  as  additional  interest. 
To  regard  it  as  something  with  which  the  borrower  has  parted,  as 
something  which  the  society  has  earned,  as  assets  in  its  hands  before 
it  has  done  that  which  entitled  it  to  retain  the  premium,  is  to  mis- 
conceive its  true  character  and  office."  In  support  of  this  view  we 
have  the  following  cases :  Strohen  v.  Franklin  Saving  cfe  Loan 
Assn.  (115  Penn.  St.  273) ;  Weir  v.  Granite  State  Provident  Asso- 
ciation (56  N.  J.  Eq.  234) ;  Moran  v.  Gray  (38  Atl.  Rep.  %^^) ; 
Rogers  v.  Bains  (100  Ky.  295) ;  Bank  Commissioners  v.  Asso- 
ciation (68  N.  H.  554) ;  Curtis  v.  Granite  State  Provident  Assoeia' 
tion  (69  Conn.  6)  ;  Hale  v.  Kline  (113  Iowa,  523) ;  CoUrane  v.  Balti- 
more  B.  <&  L.  Assn.  (110  Fed.  Hep.  293) ;  Coltrane  v.  Blake  (113  id. 
785) ;  Barry  v.  Friel  (114  id.  989) ;  Biggs  v.  Capital  Brick  Co, 
(128  id.  491). 

While  the  statement  of  the  rule  to  be  applied  is  thus  couched  in 
language  seemingly  opposed  and  conflicting,  we  think  the  authori- 
ties can  to  some  extent  be  reconciled  by  having  in  mind  the  time 
when  and  the  facts  upon  which  the  courts  are  required  to  decide 
the  questions  presented.  Wliere,  in  the  course  of  the  administration 
of  one  of  these  insolvent  building  and  loan  associations  or  corpora- 
tions and  before  the  final  accounting,  it  becomes  necessary  to  adjust 
the  rights  of  the  receiver  and  the  claimant,  the  courts  in  this  State 
have  been  careful  to  apply  a  rule  which  would  be  perfectly  just  as 
between  the  receiver  and  the  claimant,  and  have  been  equally  care- 
ful not  to  apply  any  method  or  rule  which  would  impair  or  affect 
the  rights  of  other  claimants  upon  the  final  distribution  by  the 
receiver. 

By  way  of  illustration,  to  take  the  cases  which  have  most  fre- 
quently arisen  in  this  State  and  from  which  the  learned  judge  at 
Special  Term  deduced  the  rule  which  he  thought  should  be  here 
applied,  we  find  that  the  judges  while  compelled  to  determine  the 
then  existing  rights  of  the  parties  before  it,  were  sedulously  careful 
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to  avoid  applying  any  rnle  which  would  destroy  the  rights  of  others 
who  were  not  parties  before  the  court  and  who,  therefore,  could  not 
be  heard. 

Thus  in  Biggs  v.  Carter  {supra ;  affd.,  173  N.  Y.  632),  where  an 
action  was  brought  by  the  receivers  of  an  insolvent  savings  and 
loan  association  against  a  borrowing  shareholder  to  foreclose  a  mort- 
gage executed  by  him,  it  was  held  (head-note)  that  "  the  court  is 
not,  in  the  absence  of  any  proof  upon  the  subject  or  any  request  in 
regard  thereto,  required  to  approximately  determine  the  value  of 
the  shareholder's  stock  to  the  end  that  he  may  be  relieved  from  his 
mortgage  to  the  extent  of  his  interest  in  the  assets  of  the  association." 
And  in  Roberts  v.  Cronk  (94  App.  Div.  171),  wherein  a  similar  action 
was  brought,  it  was  held  (head  note)  that  "  the  shareholder  is  not 
entitled  to  be  credited  upon  the  mortgage  in  the  foreclosure  action 
with  the  amount  of  dues  paid  by  him  to  the  association  or  with  the 
amount  of  the  monthly  premium  which  he  paid  as  a  bonus  for  the 
loan.  He  will,  however,  upon  the  final  adjustment  of  the  affairs 
of  the  association  be  entitled  to  credit  for  such  payments,  the  amount 
of  such  credit  depending  upon  the  amount  of  the  net  assets  of  the 
association." 

In  HaU  V.  StoweU  (75  App.  Div.  21)  it  is  said  :  "  In  such  cases 
the  better  rule  seems  to  be  that  the  borrower  be  charged  with  the 
money  received  from  the  corporation  and  the  legal  rate  of  interest 
thereon  and  be  credited  with  such  payments  as  are  referable  to  the 
loan  itself  and  not  to  the  stock.  This  rule  is  based  upon  the  theory 
that  the  relations  of  a  member  as  a  shareholder  and  a  borrower  are 
separate  and  distinct ;  that  as  shareholder  he  should  bear  his  propor- 
tionate share  of  the  loss,  but  as  borrower  he  should  have  the  benefit 
of  the  rescission  of  tlie  contract,  and  should  repay  what  he  has 
received  less  what  he  has  paid  on  account  thereof."  {Strohen  v. 
Franklin  Sa/ving  <&  LoanAssn,^  115  Penn.  St.  273  ;  Post  v.  Build- 
ing (&  Locm  Assn.,  97  Tenn.  408  ;  Endl.  Building  Assn.  [2d  od.] 
§§  514,  515,  531 ;  Bocliester  Savings  Bank  v.  Whitmore^  25  App. 
Div.  491 ;  Hannon  v.  Gobh^  49  id.  480.)  Breed  v.  Btoqf{54:  App. 
Div.  142)  was  cited  with  approval  in  Boherts  v.  Cronk  {supra\  but 
the  conclusion  reached  was  that  the  shareholder  was  not  entitled  to 
be  credited  upon  the  mortgage  in  the  foreclosure  action  with  the 
amount  of  dues  paid  by  him  to  the  association  or  with  the  amount 
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of  the  monthly  premium  which  he  paid  as  a  bonus  for  the  loan. 
As  therein  said :  ^'  The  defendant  cannot  now  be  credited  upon  his 
loan  with  the  amount  paid  by  him  as  dues  or  premiums.  When  the 
affairs  of  the  association  are  finally  wound  up  he  will,  of  course, 
have  credit  for  all  of  the  payments  so  made  by  him,  the  amount  to 
be  then  credited  being  dependent  upon  the  amount  of  its  net  assets." 

On  the  other  hand,  we  have  in  other  jurisdictions  cases  where  the 
rule  stated  by  Endlich  on  Building  Associations  (supra)  has  been 
applied.  Thus  in  Strohen  v.  Franklin  Sa/oing  <&  liOan  Asm. 
{8upra)j  where  the  action  was  brought  by  a  receiver  of  an  insolvent 
building  association  to  foreclose  a  mortgage  given  to  secure  the  pay- 
ment of  a  loan,  the  court,  among  other  things  in  the  opinion,  said : 
"  In  view  of  the  failure  of  the  company,  the  consideration  or  induce- 
ment for  giving  this  large  premium  has  failed,  or  at  least  has  failed  in 
part.  *  *  *  The  insolvency  of  the  company,  as  before  observed, 
puts  an  end  to  its  operations  as  a  building  association ;  to  a  certain 
extent  it  also  ends  the  contract  between  it  and  its  membera  respec- 
tively, and  nothing  remains  but  to  wind  it  up  in  such  a  manner  as 
to  do  equity  to  creditors  and  between  the  members  themselves. 
*  *  *  The  damages  should  be  assessed  by  charging  the  defend- 
ant with  the  sum  actually  received  on  his  mortgage,  with  interest 
for  the  same,  and  crediting  him  with  all  actual  payments  of  interest. 
But  his  payments  upon  his  stock  are  not  to  be  credited  on  the  mort- 
gage as  payments  of  either  principal  or  interest." 

The  only  difference  between  this  case  and  the  others  relied  upon 
by  the  appellant  and  the  decisions  in  our  own  State  where  the  ques- 
*tion  arose  during  the  course  of  administration  and  had  to  be  settled 
is,  that  in  the  former  the  court  undertook  to  apply  the  rule  with 
regard  to  adjusting  what  credit  should  be  allowed  to  the  member  or 
shareholder  for  the  premium  paid,  while  in  our  own  jurisdiction  the 
rule  that  has  been  applied  has  been  to  reserve  this  question  until 
the  determination  can  be  reached  as  to  what  will  be  the  net  assets 
applicable  to  payment  of  the  liabilities  of  the  corporation.  When 
that  time  comes,  depending  entirely  upon  the  amount  of  assets  and 
the  rights  and  equities  of  the  different  claimants,  the  court  will  be  in 
a  position  to  apply  such  a  rule  in  ^ determining  the  rights  of  the 
respective  claimants  as  will  do  equity  as  between  them  and  adjust 
the  burdens  equally. 
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In  inarsiialing  the  assets  and  liabilities  of  this  insolvent  corpora- 
tion it  will  be  admitted,  we  assume,  that  it  shonld  be  done  upon  an 
equitable  basis,  and  it  is  axiomatic  that  equality  is  equity.  In  the 
administration  of  an  insolvent  corporation  where  there  are  diflEerent 
claimants  who  stand  upon  a  diflEerent  footing  and  who  have  diverse 
and  conflicting  claims,  it  is  difficult  to  apply  the  principles  of  equality 
and  equity  without  having  all  the  facts  with  respect  to  the  condition 
of  the  insolvent  estate  before  the  court.  It  is  only  where  the  assets 
are  realized  and  when  upon  an  accounting  with  a  view  to  final  distribu- 
tion, the  assets  can  be  fully  marshaled,  that  it  is  practicable  to 
determine  upon  a  basis  of  settlement  which  will  be  fair  and  equi- 
table to  all  creditors.  Upon  marshaling  the  assets  of  this  corpora- 
tion for  the  purpose  of  final  distribution  we  assume  there  will 
be  a  fund  which  is  applicable  to  the  payments  of  claims  which  fall 
within  the  class  of  which  the  petitioner  is  a  member,  and  it  is  but 
just  that  every  member  should  be  treated  alike. 

It  will  be  noticed  that  the  learned  judge  at  Special  Term  deemed 
it  prudent  after  applying  the  rule  which  he  thought  was  just  to 
direct  that  the  amount  "  should  not  be  paid  until  final  accounting, 
when  it  can  be  determined  whether  or  not  there  is  money  suflicient 
to  satisfy  the  claims  of  all  others  similarly  situated." 

Upon  such  final  accounting  it  may  appear  that  the  condition  of 
the  assets  is  such  as  to  require  the  application  of  a  different  rule 
from  that  prescribed  by  the  Special  Term .  in  order  that  equity  be 
done  as  between  all  the  claimants.  We  think  that  the  proper  dis- 
position to  have  made  of  the  motion  would  have  been  to  dismiss  the 
application,  refusing,  because  unnecessary  at  this  stage,  to  lay  down 
any  rule  or  to  determine  the  state  of  the  account  as  between  the 
claimant  and  the  receiver. 

We  think,  therefore,  that  the  application  was  premature  and  that 
the  order  should  be  modified  by  dismissing  the  application,  and  as 
30  modified  affirmed,  without  coats. 

Ingbaham,  MoLauohlin  and  Hatch,  JJ.,  concurred;  Van 
Bbunt,  p.  J.,  concurred  in  result. 

Order  modified  as  directed  in  opinion,  and  as  modified  afiinned, 
without  costs. 
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William  H.  Rupbkt,  Respondent,  v.  Ella  G.  Lee,  Appellant. 

Contempt  —  appUuUian  to  punish  a  judgment  debtor  for  a  failure  to  appear  in  pro- 
ceedings supplementary  to  execution  —  an  order  adjudging  Tier  in  contempt  unieu 
she  appears  at  a  time  started  is  appealable  —  tTie  betted'  practice. 

An  order  made  upon  an  application  to  punish  a  judgment  debtor  for  contempt » 
because  of  her  failure  to  obey  an  order  for  her  examination  in  proceedings 
supplementary  to  execution,  which  provides  that  the  application  "  is  gmuted, 
unless  she  appears  and  submits  to  examination  herein  *  *  *  on  the  23rd 
day  of  November,  1904,  *  *  *  in  which  case  said  motion  to  punish  her  as 
for  a  coBtempt  is  denied/*  is  appealable  to  the  Appellate  Division,  although  it 
is  not  a  final  order. 

Semble,  that  the  better  practice  would  have  been  for  the  judgment  debtor  to  have 
waited  until  the  entry  of  the  final  order  punishing  her  for  contempt,  and  then 
to  have  appealed  fr6m  such  order. 

Appeal  by  the  defendant,  Ella  G.  Lee,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  21st 
day  of  November,  1904,  denying  the  defendant's  motion  to  vacate 
an  order  for  her  examination  in  supplementary  proceedings  and 
granting  the  plaintiff's  motion  to  punish  the  defendant  for  a  con- 
tempt in  failing  to  appear  for  examination  pursuant  to  said  order. 

Hohert  L,  Stanton^  for  the  appellant. 

H,  D,  Wrightj  for  the  respondent. 

O'Brien,  J. : 

An  order  for  the  examination  of  the  judgment  debtor  in  proceed- 
ings supplementary  was  returnable  on  November  5,  1904,  but  on 
that  day  she  failed  to  appear.  Thereafter,  on  the  seventh  of 
November,  an  order  to  show  cause  why  she  should  not  be  punished 
for  her  alleged  misconduct  in  disobeying  said  order,  returnable 
November  eleventh,  was  granted.  On  the  latter  date  the  attorney 
for  defendant  appeared  specially  and  urged  certain  preliminary 
objections,  which  were  overruled,  and  then,  in  opposition  to  a  motion 
to  punish  her  as  for  a  contempt,  urged  reasons  why  the  motion  should 
be  denied  and  the  order  for  her  examination  be  vacated.  These  latter 
were  overruled  and  an  order  was  entered  which  in  terms  provided 
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that  the  motion  to  punish  her  as  for  a  contempt  "  is  granted,  unless 
she  appears  and  submits  to  examination  herein  ^  ^  *  on  the 
23rd  day  of  November,  1904,  *  *  *  in  which  case  said  motion 
to  punish  her  as  for  a  contempt  is  denied."  It  is  from  this  last 
order  that  the  judgment  debtor  appeals. 

It  will  be  noticed  that  this  is  not  a  final  order,  and  the  only 
serious  question  before  us  is  whether  such  an  order  is  appealable. 
We  think,  in  view  of  the  repeated  decisions  of  this  court  which 
hold  that  an  order  for  the  examination  of  a  party,  because  affecting 
a  substantial  right,  is  appealable,  that  the  validity  of  the  order  here 
in  question  may  be  assailed  upon  appeal.  It  may  be  that  the  better 
practice  would  have  been  for  the  judgment  debtor  to  have  waited 
and,  when  the  final  order  was  entered  punishing  her  for  contempt, 
then  to  appeal,  when  many  of  the  questions  sought  to  be  disciissed 
upon  the  appeal  from  the  present  order  could  be  considered. 

Upon  the  merits  of  the  appeal  little  need  be  said.  The  original 
order  for  the  examination  of  the  judgment  debtor  was  not  void ; 
but  even  if  the  irregularities  claimed  by  the  appellant  existed,  these 
At  most  would  only  make  it  voidable;  so  that  in  either  event  the 
judgment  debtor  was  obliged  to  appear  and,  if  so  advised,  to  move 
to  set  aside  or  vacate  the  order.  Instead,  however,  she  defaulted, 
and  thereupon  the  order  appealed  from  was  made,  and  wo  think  that 
with  respect  to  the  irregularities  suggested,  many  of  which  had  been 
waived  by  her  default  or  by  her  failure  to  make  a  direct  motion  to 
vacate  the  order,  she  is  not  in  a  position,  because  too  late,  now  to 
have  them  passed  upon. 

Our  conclusion  is  that  the  order  appealed  from  should  be  afiirmed, 
with  ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  Pattebson,  Inqraham  and  Hatch,  JJ., 
<5oncurred. 

Order  afiirmed,  with  ten  dollars  costs  and  disbursements. 
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Alexandbb  Maokintosh,  Bespondenty  v.  Fbancis  H.  Kimball  and 
George  K.  Thompson,  Appellants. 

What  ttaiemmt  oitoan  increase  cf  salary  is  too  ind^nits  to  create  an  obligation— 
declarations  of  a  partner  qfter  t7u  dissolution  of  the  firm — when  incompetent  to 
establish  any  obligation  joint  or  several — practice  of  printing  a  private  letter  of 
a  judge  in  a  britf,  disapproved. 

Upon  the  trial  of  an  action,  brought  against  Francis  H.  Kimball  and  George  E. 
Thompson,  it  appeared  that  from  1898  to  June  4,  1898,  the  defendants  were 
copartners  doing  business  as  architects,  and  that  during  this  period  tiie  plain- 
tiff was  in  their  employ;  that  in  1895,  when  the  plaintiff  was  receiving  a  salary 
of  thirty-six  dollars  per  week  with  additional  pay  for  overtime,  he  inforoied 
the  defendant  Kimball  that  he  intended  to  leave  the  defendants'  employ  unless 
he  was  given  a  larger  salary;  that  Kimball  then  said  that  the  defendaDts  would 
make  it  worth  the  plaintiff's  while  if  he  would  stay  on;  that  the  defeudants 
would  increase  his  salary;  that  his,  Kimball's,  idea  was  that  if  the  plaintiff 
stayed  on  until  the  completion  of  certain  buildings  which  the  defendants  were 
engaged  in  constructing,  they  would  give  the  plaintiff  an  interest  in  the  profits; 
that  the  plaintiff  having  asked  what  would  be  the  amount  of  the  increase  in 
his  salary,  Kimball  said  that  the  plaintiff  could  rest  assured  that  the  amount 
would  be  large  because  of  the  enormous  cost  of  the  buildings;  that  the  plain- 
tiff then  asked  how  this  was  to  be  arranged  and  that  Kimball  said,  "You 
can  depend  upon  me,  I  will  see  that  you  get  a  satisfactory  amount;"  that 
the  plaintiff  continued  in  the  employ  of  the  defendants  until  after  the  com- 
pletion of  the  buildings  referred  to  and  until  the  dissolution  of  the  partnership 
in  1898,  but  did  not  receive  any  increase  in  salary  or  any  interest  in  the  profits 
of  the  defendants'  business. 

Held,  that  the  arrangement  between  the  plaintiff  and  Kimball  was  too  indefinite 
to  form  the  basis  of  any  obligation  on  the  part  of  the  defendants; 

That  the  declarations  of  one  of  the  defendants,  made  after  the  dissolution  of  the 
firm,  were  not  admissible  even  as  against  the  defendant  making  the  declara- 
tions, for  the  reason  that,  as  the  liability  sought  to  be  enforced  was  joint,  there 
could  be  no  several  recovery  against  one  defendant. 

The  action  of  a  respondent,  upon  an  appeal  to  the  Appellate  Division,  in  print- 
ing in  his  brief  a  private  letter  of  one  of  the  judges  of  the  Ck)urt  of  Appeals 
as  an  authority  in  the  Appellate  Division,  disapproved. 

Appeal  by  the  defendants,  Francis  H.  Kimball  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  Wth 
day  of  April,  1904,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  18th  day  of  May,  1904, 
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denying  the  defendants'  motion  for  a  new  trial  made  upon  tlie 
minutes. 

John  S.  Davetiporty  for  the  appellants. 

Frederic  R.  Kdlogg^  for  the  respondent. 

Inobaham,  J. : 

This  is  the  second  action  brought  to  enforce  the  plaintiff's  claiih. 
Upon  the  first  action  the  complaint  was  dismissed,  which  upon  an 
appeal  to  this  court  was  affirmed.  (58  App.  Div.  25.)  The  plain- 
tiflE  having  testified  as  to  the  conversation  with  one  of  the  defend- 
ants upon  which  he  based  his  claim  that  a  contract  was  made  for 
compensation  in  addition  to  tliat  which  he  had  before  received,  this 
court  said :  "  The  most  that  can  be  predicated  upon  such  a  con  versa-  . 
tion  is  that  Mr.  Kimball  was  favorably  disposed  to  the  consideration 
of  the  question  of  increased  salary.  But  that  no  definite  agreement 
of  any  kind  was  made  for  an  increase  of  salary  for  any  definite 
period  or  any  stated  amount  is  evidenced  from  the  plain tiiFs  own 
statement  at  the  trial,  that  he  was  to  get  a  share  in  the  profits  of 
the  buildings  in  addition  to  his  regular  salary.  He  did  not  claim 
that  he  was  to  be  taken  in  as  a  partner,  but  that  his  additional  com- 
pensation in  some  way  was  to  be  measured  —  how  does  not  appear  — 
by  the  profits  realized  upon  the  two  buildings.  There  is  not  sufficient 
in  this  vague  and  indefinite  conversation  to  support  a  conti-act, 
because  there  is  nothing  to  show  that  the  minds  of  the  parties  met 
upon  any  binding  agreement." 

The  plaintiff  then  commenced  this  action  to  recover  for  the  same 
cause  of  action.  Upon  the  trial  the  plaintiff  somewhat  modified  his 
account  of  the  interview  with  one  of  the  defendants.  He  testified 
that  the  defendants  were  copartners  doing  business  in  the  city  of 
New  York  as  architects,  and  that  the  plaintiff  entered  their  employ 
in  October,  1893,  at  a  salary  of  thirty-six  dollars  per  week,  receiv- 
ing additional  pay  for  overtime ;  that  in  February,  1895,  he  had  a 
conversatidn  with  the  defendants  about  his  compensation  during 
which  he  stated  that  it  was  his  intention  to  leave  unless  they  gave 
him  an  increase  of  salary;  that  Thompson,  one  of  the  defend- 
ants, said  that  there  was  not  enough  work  in  the  office  to  war- 
rant giving  him  any  increase ;  that  if  any  important  work  came  in 
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they  would  give  him  a  raise  in  salary  ;  that  the  plaintiff  then  stated 
that  if  they  allowed  him  the  use  of  the  office  to  start  in  bosiness 
for  himself  he  would  work  on  at  the  same  salary  ;  that  subsequent 
to  this  conversation  important  work  came  into  the  office,  and  that 
at  the  suggestion  of  one  of  the  defendants  he  made  the  designs  for 
a  new  building  which  were  accepted;  that  on  March  11,  1896, 
he  had  a  conversation  with  Mr.  Kimball,  one  of  the  defendants,  at 
which  he  reminded  the  defendants  of  the  former  promise  made  by 
the  firm  to  give  him  a  larger  salary ;  that  important  work  had  come 
in  the  office  in  the  meantime,  and  that  the  work  of  the  firm  had 
taken  up  all  his  time,  and  stated  that  if  the  defendants  did  not  give 
him  a  larger  salary  he  was  going  to  carry  out  his  intention  of 
starting  in  business  for  himself;  that  Kimball  then  said  that  the 
defendants  would  make  it  worth  the  plaintiflPs  while  if  he  would 
stay  on ;  that  the  plaintiff  then  made  suggestions  as  to  a  change  in 
the  method  of  doing  business  in  the  office  and  that  Kimball  directed 
plaintiff  to  go  ahead  and  do  the  business  in  his  own  way  ;  that  tlie 
plaintiff  then  asked  Kimball  what  they  were  going  to  do  about  his 
<;ompen8ation  and  Kimball  said  that  the  defendants  would  give  him 
an  increase,  that  the  firm  could  afford  then  to  do  so ;  that  his  idea 
was  that  if  the  plaintiff  stayed  on  and  saw  the  work  of  the  Altman 
and  Empire  buildings  through,  they  would  give  the  plaintiff  an 
interest  in  the  profits ;  tliat  tlie  plaintiff  then  stated  that  his  former 
rdations  with  the  firm  were  not  altogether  satisfactory  ;  that  Kimball 
said  that  "  it  was  Mr.  Thompson's  (his  partner's)  fault ; "  that  the 
plaintiff  again  asked  what  would  be  the  amount  of  increase  of  his 
salary,  and  Kimball  said  that  the  plaintiff  could  rest  assured  that  the 
amount  would  be  large,  because  of  the  enormous  cost  of  those  build- 
ings ;  that  the  cost  of  the  buildings  would  amount  to  several  millions 
.  and  that  the  plaintiff  could  be  assured  that  the  compensation  would 
be  satisfactory  ;  that  the  plaintiff  then  asked  how  this  was  to  be 
arranged  and  Kimball  said,  "  You  can  depend  upon  me,  I  will  see 
that  you  get  a  satisfactqry  amount;"  that  after  that  conversation 
the  plaintiff  continued  in  the  employ  of  the  defendants ;  that  tlie 
Altman  building  was  completed  in  1897  and  the  Empire  building 
in  1898,  the  plaintiff  receiving  during  this  time  his  regular  salary 
of  thirty-six  dollars  per  week. 

The  only  distinction  between  what  the  plaintiff  testified  to  in  the 
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former  action  and  liis  testimony  upon  this  trial  is  that  he  now  says 
that  the  defendants  promised  that  the  increase  would  be  satisfactory 
to  the  plaintiff  ;  that  when  the  plaintiff  asked  Kimball  how  this  was 
to  be  arranged,  so  as  to  be  satisfactory  to  him,  Kimball  said,  "  You 
-can  depend  upon  me,  I  will  see  that  you  get  a  satisfactory  amount," 
•and  that  the  plaintiff  said  that  that  was  all  right,  that  he  would  stay 
on  and  see  the  work  through.  Upon  the  former  trial  the  plaintiff 
was  examined  and  cross-examined  as  to  his  conversation  with  Kim- 
ball ;  but  several  yeai*s  afterwards  he  remembered  these  additional 
45tatements  after  it  had  been  determined  that  his  former  testimony 
Avas  not  sufficient  to  entitle  him  to  recover.  But  I  do  not  think 
that  this  additional  testimony  helps  the  plaintiff.  The  whole  con- 
versation shows  that  no  definite  arrangement  was  made  or  intended 
to  be  made.  All  that  was  promised  was  that  some  arrangement  in 
the  future  would  be  made  which  would  be  satisfactory  to  the  plain- 
tiff and  which  would  insure  to  him  a  larger  compensation  than  he 
3iad  been  receiving  from  his  employers.  When  Kimball  was  asked 
what  they  were  going  to  do  about  the  question  of  compensation  he 
said  that  his  idea  was,  that  if  the  plaintiff  stayed  on  and  saw  the 
work  upon  the  Altman  and  Empire  buildings  through,  they  would 
^ive  him  an  interest  in  the  profits ;  tliat  plaintiff  "  could  judge  from 
chat  what  the  cost  of  those  buildings  would  come  to ;  that  it  would 
nmount  to  several  millions ;"  that  he  could  be  assured  that  the  com- 
pensation would  be  satisfactory ;  and  when  the  plaintiff  asked  how 
this  was  to  be  arranged  Kimball  said  "  You  can  depend  upon  me,  I 
will  see  that  you  get  a  satisfactory  amount." 

There  was  here  nothing  from  which  a  promise  could  be  inferred 
that  what  the  plaintiff  would  receive  would  be  based  upon  a  quan- 
tum meruit  The  defendants  proposed  in  the  future  to  make  some 
agreement  which  would  be  satisfactory  to  the  plaintiff;  but  no 
basis  upon  which  such  increased  compensation  was  to  be  estimated 
was  suggested,  except  a  general  statement  that  Kimball's  idea  was 
that  the  plaintiff  was  to  be  allowed  some  interest  in  the  profits  of  the 
defendants'  business.  The  whole  arrangement  as  testified  to  was  so 
indefinite  that  it  could  not  be  the  basis  of  a  recovery.  In  United 
Press  V.  iT.  T.  Press  Co.  (164  N.  Y.  406)  Judge  Gray,  delivering 
the  opinion  of  the  court,  says :  "  It  is  elementary  in  the  law  that, 
App.  Div.— Vol.  ci.         32 
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for  the  validity  of  a  contract,  the  promise  or  the  agreement  of  the 
parties  to  it  must  be  certain  and  explicit,  and  that  their  full  inten- 
tion may  be  ascertained  to  a  reasonable  degree  of  certainty.  Their 
agreement  must  be  neither  vague  nor  indefinite." 

Meislafm  v.  Irving  Nat,  Bank  (62  App.  Div.  231)  was  decided 
upon  the  distinct  ground  that,  there  being  no  certificate  that  the 
cas^  contained  all  the  evidence,  the  court  was  bound  to  presnine 
that  au^cient  evidence  was  offered  on  behalf  of  the  plaintiff  to 
warrant  the  verdict,  and  was  not  at  liberty  to  review  the  facts.  The 
court  was  bound  to  assume  that  a  valid  contract  had  been  made. 
The  only  question  was  whether  evidence  that  was  received  was 
admissible.  We  have  not  overlooked  the  distinction  pointed  out  by 
counsel  for  the  respondent  between  an  action  to  enforce  an  execu- 
tory contract  to  recover  damages  for  its  breach  and  an  action  to 
recover  for  services  rendered  under  a  contract  executed  by  one  of 
the  parties  to  it.  The  plaintiflE  was  in  the  employ  of  defendants, 
receiving  a  regular  salary  which  he  continued  to  receive  for  the 
services  rendered.  If  there  was  proof  that  an  express  contract  had 
been  made  by  which  he  was  to  receive  additional  compensation,  he 
would  be  entitled  to  it ;  but  it  is  just  here  that  the  plaintiff's  proof 
fails.  He  continued  in  the  defendants'  employ,  receiving  the  salary 
that  had  been  agreed  to.  These  services  were  not  performed  by  the 
plaintiff  under  a  new  arrangement  by  which  he  was  to  receive  any 
other  or  different  sum  for  his  services  than  that  provided  for  by  the 
contract  under  whicli  he  was  employed.  There  is  no  contract  which 
can  be  enforced  which  entitled  him  to  receive  anything  in  addition 
to  that  which  was  paid  him  and  which  he  received  as  compensation 
for  his  services.  If  this  promise  is  anything,  it  is  a  promise  to  give 
him  an  interest  in  the  business  in  the  future  and  that  the  arrange- 
ment when  made  would  be  satisfactory  ;  but  as  there  was  no  basis 
upon  which  the  interest  that  he  was  to  receive  could  be  ascertained 
and  determined,  there  is  no  promise  that  can  be  enforced. 

There  is  also  an  exception  to  a  ruling  upon  a  question  of  evidence 
which,  I  think,  is  clearly  error  and  which  required  a  reversal  of  the 
judgment.  The  action  was  brought  against  the  defendants  as 
copartners.  The  plaintiff  continued  in  the  employ  of  the  defend- 
ants from  the  time  of  his  original  employment  in  1893  until  he  was 
dismissed  from  his  employment  on  June  4,  1898,  at  wliich  time  the 
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copartnership  between  the  defendants  was  dissolved.  Mr.  Kimball, 
with  whom  the  plaintiff  alleged  he  had  the  conversation  upon  which 
his  claim  is  based,  denied  having  made  any  agreement  as  testitied  to 
by  the  plaintiff,  and  denied  that  any. promise  was  ever  made  to  give 
him  a  share  in  tlie  profits  of  the  business.  Upon  rebuttal  the  plain- 
tiff was  recalled  and  testitied  that  he  remembered  a  conversation 
which  took  place  between  himself  and  a  Mr.  Beckwith  with  Kim- 
ball about  a  month  after  the  dissolution  of  the  copartnership.  The 
plaintiff  was  then  asked  to  detail  that  conversation.  This  was 
objected  to  upon  the  ground  that  it  was  incompetent,  irrelevant  and 
immaterial  and  not  binding  on  the  defendant  Thompson ;  upon  the 
farther  ground  that  Thompson  was  not  present  and  the  partnership 
had  then  been  dissolved,  and  that  nothing  then  said  by  Kimball 
could  make  a  contract ;  that  when  Kimball  was  upon  the  stand  his 
attention  was  not  called  to  this  conversation,  and  he  was  not  asked 
anything  concerning  it.  The  court  held  that  the  defendant  would 
have  the  right  to  give  it  as  original  evidence  against  Kimball  and, 
therefore,  overruled  the  objection,  and  the  defendants  excepted. 
Mr.  Beckwith  was  also  called  as  a  witness  and  testified  to  that  con- 
versation, his  testimony  also  being  objected  to  and  the  objection 
overruled,  to  which  the  defendants  excepted.  These  witnesses  tes- 
tified that  Kimball  had  then  said  that  they  had  promised  the  plain- 
tiff extra  compensation  for  work  on  the  Altinan  and  Empire  build- 
ings. The  action  being  against  the  defendants  as  copartners,  the 
obligation  was  a  joint  one.  After  the  dissolution  of  the  firm  no 
admissions  or  declarations  of  one  member  of  the  firm  were  compe- 
tent to  bind  his  copartners.  As  this  was  not  a  several  liability  an 
admission  by  one  defendant  could  not  be  received  as  evidence 
against  himself  and  not  as  against  the  other  defendants,  as  there 
could  be  no  several  recovery.  In  NlchoU  v.  White  (85  N.  Y.  531) 
the  rule  is  stated :  "  The  declarations  of  one  partner  after  the  disso- 
lution of  a  firm,  not  made  in  the  business  of  winding  up  and  not 
connected  with  any  transaction  or  dealing  connected  with  the  disso- 
lution of  the  partnership,  are  inadmissible  against  his  copartner. 
He  may  bind  himself  by  his  admissions,  but  as  to  his  former  part- 
ners, his  agency,  except  for  special  purposes,  is  terminated  by  the 
dissolution,  and  his  admissions  are  like  those  of  a  stranger  and  they 
are  not  bound  by  them." 
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Counsel  for  the  plaintiff  has  adopted  a  most  unusual  method  of 
printing  in  liis  brief  what  was  evidently  a  private  letter  of  one  of 
the  judges  of  the  Court  of  Appeals  refusing  an  application  to  allow 
an  appeal  from  a  judgment  in  the  former  action  to  that  court.  We 
are  certainly  not  justified  in  accepting  this  letter  as  a  statement  of 
the  views  of  the  court  upon  the  right  of  the  plaintiff  to  recover. 
The  statement  in  this  letter  was  based  upon  the  former  record,  and 
while  there  is  nothing  in  the  letter  to  indicate  that  the  plaintiff 
would  be  entitled  to  recover  upon  this  record,  we  call  attention  to  it 
merely  to  express  disapproval  of  an  attempt  to  use  what  was  evi- 
dently a  private  letter  of  the  learned  judge  of  the  Court  of  Appeals 
as  an  authority  in  this  court. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  O'Brien  and  McLaughlin,  J  J.,  concurred  ; 
Hatch,  J.,  concurred  on  second  ground. 

Judgment  and  order  I'eversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Walter  H.  Beebe,  Respondent,  v.  Frederick  Mead  and  James 
VooRHis,  Individually,  Appellants,  and  as  Copartners  Trading 
under  the  Firm  Name  and  Style  of  Frederick  Mead  &  Com- 
pany, Impleaded  with  George  H.  Maoy  and  Others,  as  Copartners 
Trading  under  the  Firm  Name  and  Style  of  Carter,  Maoy  & 
Company,  Appellants. 

Interpleader  —  right  of  a  warehouseman  where  two  conflicting  orders  to  transfer 
goods  are  sei^ted  upon  him  to  interplead  the  several  claimants  —  wlien  his  recogni- 
tion and  acceptance  of  one  of  such  orders  does  not  prevent  his  interpleading  the  claim- 
ants — an  offer  to  deliver  the  goods  to  the  party  adjudged  to  be  entitled  tfiereto  is  suffi- 
cient —  the  recital  in  a  jitdgment  of  the  facts  found  byt?ietiial  court  is  improper  — 
an  allowance  to  the  warehouseman  based  on  the  value  of  the  goods  in  storage  is 
improper. 

Upon  the  trial  of  an  action  of  interpleader,  brought  against  Frederick  Mead  and 
Jame8  Voorhis,  individually  and  as  copartners  composing  the  firm  of  Frederick 
Mead  &  Co.  and  Gkorge  H.  Macy  and  others,  as  copartners  composiDg  the  firm 
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of  Carter,  Macy  &  Co.,  it  appeared  that  the  firm  of  Frederick  Mead  &  Co. 
stored  with  the  plaintiff,  a  warehouseman,  1,000  half  chests  of  tea;  that  on  June 
17,  1902,  the  plaintiff  received  the  following  order: 

"Gbntlemen.— Please  transfer  to  the  order  of  James  Voorhis  and  hold 
subject  to  his  order  1,000  half  chests  of  Japan  tea,  marked  4t  various  shipe 
and  numbers,  and  oblige.  Very  truly, 

.  "  FREDERICK  MEA.D  &  COMPANY; " 

that  such  order  was  in  the  handwriting  of  Voorhis,  who  for  a  number  of 
years  had  acted  as  a  member  of  the  firm  of  Frederick  Mead  &  Co.  in  his  deal- 
ings with  the  plaintiff;  that  the  plaintiff  accepted  such  order  in  good  faith  and 
made  corresponding  entries  in  his  books;  that  subsequently,  and  on  the  same 
day,  there  was  presented  to  the  plaintiff  the  following  order: 

••  New  York,  June  17, 1903. 
"Mr.  W.  H.  Beebe: 

"  Please  deliver  to  Messrs.  Carter,  Macy  &  Company  all  of  mark  ^  Japan, 

and  all  of  mark  ^  Japan,  2874  half  chests. 

''FREDERICK  MEAD  &  COMPANY;" 

that  Voorhis  and  Carter,  Macy  &  Co.,  each  having  demanded  possession  of 
the  tea  under  their  respective  orders,  the  plaintiff  refused  to  deliver  the  tea  to 
either  of  them  and  at  once  instituted  the  interpleader  action. 

The  defendant  Mead  interposed  an  answer  denying  that  he  and  Voorhis  were 
copartners,  and  that  the  firm  of  Frederick  Mead  &  Co.  had  transferred  the  tea 
in  question  to  Carter,  Macy  &  Co.,  and  that  the  said  firm  of  Mead  &  Co.  laid 
no  claim  to  the  tea.  The  defendants  composing  the  firm  of  Carter,  Macy  & 
Co.  interposed  an  answer  alleging  that  they  were  the  owners  of  the  tea  and 
that  Voorhis  had  no  interest  in  it.  Voorhis  interposed  an  answer  alleging  that 
he  was  a  member  of  the  firm  of  Frederick  Mead  &  Co.,  and  was  the  owner  of 
the  tea. 

Held,  that  the  plaintiff  was  entitled  to  a  judgment  requiring  the  claimants  of  the 
tea  to  interplead; 

That  a  mere  bailee,  who  makes  no  claim  to  the  property  in  his  possession  and  who 
acts  in  good  faith  in  relation  thereto  and  with  reasonable  care  and  prudence, 
should  be  protected  from  rival  claimants  of  the  property,  and  should  not  be 
compelled  to  determine  the  validity  of  their  several  claims  when  a  wrong 
determination  would  involve  serious  consequences  to  him; 

That  the  plaintiff  was  not  prevented  from  maintaining  the  action  of  interpleader 
by  the  fact  that  he  had  recognized  and  accepted  the  order  transferring  the  tea 
to  Voorhis,  there  being  no  claim  or  suggestion  that  Voorhis  had  parted  with 
anything  in  reliance  upon  the  recognition  of  his  title  by  the  plaintiff,  or  that 
any  condition  existed  which  would  estop  the  plaintiff  from  questioning  the 
validity  of  such  order. 

That  the  offer  of  the  plaintiff  to  deliver  the  tea  to  the  defendant  who  should  be 
adjudged  to  be  the  owner  thereof  was  sufficient  to  entitle  the  plaintiff  to  main- 
tain the  action,  and  that  he  was  not  obliged  to  produce  the  tea  in  court  or  to 
deposit  it  with  the  clerk; 
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That  a  recital  in  the  judgment  of  the  facts  found  by  the  court  was  improper  and 

should  be  stricken  therefrom; 
That,  as  the  title  to  the  tea  was  not  involved  in  the  determination  of  any  claim 

presehtcd  by  the  plaintiff,  an  extra  allowance  to  the  plaintiff  of  five  per  cent 

upon  the  value  of  the  tea  was  not  justified,  there  being  no  basis  upon  which 

an  allowance  could  be  predicated. 

Separate  appeals  by  the  defendants,  Frederick  Mead  and  others, 
from  portions  of  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  18th  day  of  April,  1904,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term. 

Charles  H.  Kiwx^  for  the  appellant  James  Yoorhis. 

William  H,  Barbour,  for  the  appellants  Carter,  Macy  &  Com- 
pany and  Frederick  Mead. 

James  O.  Clark,  for  the  respondent. 

Ingraham,  J. : 

This  was  an  action  of  interpleader  by  which  the  plaintiff,  who 
was  a  warehouseman,  asked  that  the  defendants  be  required  to  inter- 
plead and  settle  their  rights  to  1,000  half  chests  of  tea,  which  were 
on  storage  in  the  plaintiff^s  warehouse,  and  that  upon  delivering  the 
said  tea  to  such  person  or  persons  as  the  court  should  direct,  tlie 
plaintiff  be  discharged  from  all  liability  to  either  of  the  defendants. 
The  complaint  alleges  that  the  defendants  Mead  and  Voorhis  were 
copartners.  The  defendants  interposed  separate  answers,  the 
defendant  Mead  denying  that  he  and  Yoorhis  were  copartners, 
and  alleging  that  the  firm  of  Frederick  Mead  &  Co.  transferred 
the  teas  on  storage  with  the  plaintiff,  consisting  of  about  2,500 
half  chests,  and  which  included  the  1,000  half  chests  involved 
in  this  controversy,  to  the  defendants  Carter,  Macy  &  Co. ;  that  the 
firm  of  Mead  &  Co.  does  not  make  any  claim  to  the  teas  referred 
to  in  the  complaint,  but  that  the  same  are,  and  ever  since  the 
14th  day  of  June,  1902,  have  been,  the  property  of  Carter,  Macy  & 
Co.  The  defendants  Carter,  Macy  &  Co.  allege  that  they  are  the 
owners  of  the  tea  and  entitled  to  the  same,  and  that  Yoorhis  has  no 
interest  in  it,  and  demand  judgment  that  the  1,000  half  chests  of 
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tea  mentioned  in  the  complaint  be  adjudged  to  be  and  to  have 
been  since  the  14th  of  June,  1902,  the  property  of  Carter,  Macy  & 
Co.,  and  that  the  same  be  delivered  to  the  said  Carter,  Macy  &  Co. 
The  answer  of  the  defendant  Voorhis  alleges  that  he  was  a  member 
of  the  firm  of  Mead  &  Co. ;  that  he  is  the  owner  of  the  1,000  half 
chests  of  tea ;  that  on  the  17th  day  of  June,  1902,  the  said  teas 
had  been  transferred  to  and  were  then  his  property,  and  Voorhis 
demands  judgment  that  the  complaint  be  dismissed  "  as  to  him  and 
declaring  him  to  be  the  owner  of  the  1,000  half  chests  of  teas  above 
mentioned,  and  ordering  the  delivery  of  said  1,000  half  chests  of 
teas  "  by  the  plaintiff.  * 

It  is  not  disputed  but  that  these  teas  were  stored  with  the  plain- 
tiflf  as  a  warehousegian  by  the  firm  of  Frederick  Mead  <fe  Co,  It 
appeared  that  on  the  morning  of  the  l7th  day  of  June,  1902,  the 
plaintiff  received  an  order  as  follows : 

"Gentlemen. —  Please  transfer  to  the  order *of  James  Voorhis 
and  hold  subject  to  his  order  1,000  half  chests  of  Japan  tea,  marked 
^^  various  ships  and  numbers,  and  oblige, 

"  Very  truly, 
"FREDERICK  MEAD  &  COMPANY." 

That  such  order  was  in  the  handwriting  of  Voorhis,  and  that 
the  plaintiff  had, for  many  years  transacted  business  with  the  firm  of 
Frederick  Mead  &  Co.,  and  that  during  that  time  Voorhis  had  acted 
as  a  member  of  the  firm  in  his  dealings  with  the  plaintiff ;  that  the 
plaintiff  accepted  this  order  in  good  faith  and  made  entries  in  his 
books  correspondingly ;  that  subsequently  and  on  the  same  day  there 
was  presented  to  the  plaintiff  the  following  order : 

"New  York,  June  17,  1902. 
«Mr.  W.  H.  Beebe: 

"  Please  deliver  to  Messrs.  Carter,  Macy  &  Company  all  of  mark 

^  Japan,  and  all  of  mark  ^  Japan,  2874  half  chests. 

"FREDERICK  MEAD  &  COMPANY." 

And  that  Carter,  Macy  &  Co.  demanded  the  delivery  of  the  teas 
under  this  order.  Voorhis  and  Carter,  Macy  &  Co.  each  demanded 
possession  of  the  teas,  and  the  plaintiff,  in  consequence  of  both  par- 
lies claiming  them,  refused  to  deliver  to  either  and  at  once  instituted 
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this  suit.  There  is  no  allegation  or  snspicion  of  any  collusion 
between  the  plaintiff  and  either  Voorhis  or  Carter,  Macy  &Co.,  and 
upon  the  trial,  as  upon  this  appeal,  both  Voorhis  and  Carter,  Macy 
&  Co.  claimed  to  be  the  owners  of  the  1,000  half  chests  of  teas  and 
entitled  to  the  delivery  thereof,  and  both  here  claim  that  their  titid 
to  the  teas  was  established  by  the  evidence  before  the  court,  and  for 
that  reason  the  plaintiff  has  no  right  to  maintain  this  action  for  an 
interpleader. 

The  position  of  the  plaintiff  on  the  17th  day  of  June,  1902,  when 
the  second  order  directing  the  delivery  of  the  teas  to  Carter,  Macy 
&  Co.  was  delivered  to  him,  was  that  two  parties  claimed  this  1,000 
half  chests  of  tea  under  orders  purporting  to  be  given  by  Frederick 
Mead  &  Co.,  who  were  the  undisputed  owners  of  the  teas  and  who 
had  stored  them  with  the  plaintiff.  Both  Voorhis  and  Carter,  Macy 
&  Co.  could  have  demanded  the  teas  and  upon  refusal  commenced 
an  action  for  conversion.  The  plaintiff  had  not  the  means  of 
ascertaining  which  of  these  conflicting  claims  was  valid  and  which 
of  the  claimants  was  the  actual  owner  of  the  teas.  If  he  had 
delivered  the  teas  to  the  one  not  entitled  to  their  possession,  he 
would  have  been  liable  to  the  true  owner  for  the  value  of  the  teas. 
If  he  had  refused  to  deliver  to  either  until  their  claims  were  settled^ 
he  would  have  been  liable  to  one  of  the  claimants  for  the  value  of 
the  teas  and  possibly  to  both.  By  the  position  in  which  he  was 
placed,  through  no  fault  of  his,  he  was  required  to  adjudicate  as 
between  these  rival  claimants  as  to  which  was  entitled  to  the  teas^ 
without  the  means  of  ascertaining  the  exact  facts  in  relation  to 
them,  with  no  power  to  compel  either  party  to  submit  tr)  him  their 
evidence  of  title  further  than  the  orders  that  had  been  delivered, 
and  with  no  possibility  of  saving  himself  from  an  expensive  litiga- 
tion which,  because  of  his  inability  to  procure  the  evidence  of  tlie 
title  of  the  respective  ovvnere  of  the  tea,  might  have  resulted  in  a 
double  liability.  The  position  now  taken  by  the  respective  claim-  _ 
ants  is  itself  evidence  that  two  parties  claimed  title  to  the  property,, 
and,  it  seems  to  me,  justified  the  bringing  of  this  action.  A  mere 
bailee,  making  no  claim  to  the  property  in  his  possession,  having 
acted  in  good  faith  in  relation  to  it  and  with  reasonable  care  and 
prudence,  should  certainly  be  protected  from  rival  claimants  and 
not  be  compelled  to  determine  the  validity  of  their  several  claims 
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when  a  wrong  determination  would  involve  such  serious  conse- 
quences. "The  law  did  not  place  so  great  a  responsibility  upon 
him,  but  provided  him  with  a  remedy  to  protect  liimself  against  the 
double  liability,  or,  to  speak  more  accurately,  against  a  double  vexa- 
tion on  account  of  one  liability."  {Crane  v.  McDonald^  118  N.  Y. 
648.) 

Reliance  is  placed  upon  the  fact  that  the  plaintiff  recognized  the 
transfer  of  the  1,000  half  chests  of  tea  to  Voorhis,  and  is  thus 
estopped  from  disputing  Voorhis'  title,  but  the  order  purported  to 
be  a  transfer  of  the  tea  by  the  firm  to  one  of  its  members.  It 
placed  the  legal  title  upon  the  books  of  the  plaintiff  in  an  individual 
member  of  the  firm  instead  of  in  the  firm.  If,  as  is  claimed  by 
Carter,  Macy  &  Co.  and  Mead,  Voorhis  was  not  a  member  of  the 
firm,  this  transfer  was  wholly  ineffectual  to  pass  the  title  to  the 
property,  and  the  question  as  to  whether  Voorhis  was  a  member  of 
the  firm  was  one  of  the  questions  upon  which  the  title  to  the  1,000 
half  chests  of  teas  was  to  be  determined.  The  mere  receipt  and 
recognition  of  this  order  by  the  plaintiff  would  not  be  controlling 
upon  the  plaintiff  in  favor  of  Voorhis,  unless  in  some  way  the  plain- 
tiff was  estopped  from  questioning  it.  Voorhis  was  not  a  purchaser 
of  the  property  in  good  faith  and  for  value.  There  is  no  claim  or 
suggestion  that  he  parted  with  anything  relying  upon  the  recogni- 
tion by  the  plaintiff  of  his  title,  or  that  any  condition  existed  that 
would  estop  the  plaintiff  from  questioning  the  validity  of  this  orden 
The  acceptance  of  such  an  order  does  not  affect  the  right  of  the 
bailee  to  this  relief.  {Atkinson  v.  Manksy  1  Cow.  691 ;  approved 
in  Crane  v.  McDonald^  Bupra^ 

Whether  or  not  the  evidence  introduced  on  the  trial  was  sufficient 
to  justify  a  determination  by  the  court  of  the  ownership  of  these 
1,000  half  chests  of  tea  is  not  presented  upon  this  appeal,  as  there 
was  no  adjudication  that  the  tea  was  the  property  of  either.  There 
is  no  evidence  that  these  respective  answers  were  served  upon  the 
other  defendants,  so  that  either  party  could  demand  that  the  court 
should  in  this  action  adjudicate  as  to  the  rights  of  the  respective 
defendants  as  against  each  other.  Nor  did  either  of  the  defendants 
make  such  a  claim  upon  the  trial.  The  offer  of  the  plaintiff  to 
deliver  the  tea  to  the  defendant  who  should  be  adjudged  to  be  its 
owner  was  a  sufficient  allegation  to  sustain  the  action  of  inter- 


Digitized  by  VjOOQIC 


506  BEEBE  v.  MEAD. 


FiRBT  Department,  Februaby,  1905.  [Vol.  101. 

pleader.  Certainly,  a  plaintiff  should  not  be  compelled  to  produce 
1,000  chests  of  tea.  in  court,  or  to  deposit  them  with  the  clerk. 
He  held  it  as  warehouseman,  subject  to  the  judgment  of  the  court, 
and  when,  by  the  consent  of  all  the  parties,  the  tea  was  sold  and 
the  proceeds  deposited  in  court  to  await  tlie  final  determination 
of  the  action,  there  could  be  no  claim  that  the  allegations  of 
the  complaint  as  to  the  disposition  of  the  property  in  question 
was  insufficient  to  justify  granting  the  plaintiff  the  relief  that  he 
asked.  It  was  suggested  on  the  argument  that  the  proper  course 
for  the  plaintiff  was  to  wait  until  he  was  sued  and  then  interplead, 
but  if  either  of  these  claimanta  had  commenced  an  action  for  con- 
version, the  claim  then  against  the  defendant  would  be  a  personal 
claim  for  a  sum  of  money,  and  not  for  the  possession  of  the  prop- 
erty, and  it  would  be  too  late  for  him  to  interplead.  I  think  that 
upon  the  conceded  facts  and  the  answers  of  the  respective  defend- 
ants the  plaintiff  was  entitled  to  a  judgment  requiring  the  claimants 
of  this  tea  to  interplead. 

At  tlie  end  of  the  trial  the  court  found  the  facts  and  conclusions 
of  law  separately.  The  judgment  entered  thereon  contains  a  recital 
of  the  various  facts  found.  This  was  improper.  The  judgment 
should  contain  nothing  but  a  statement  that  the  court  has  made  its 
findings  of  fact  and  conclusions  of  law,  and  then  decree  the  relief  to 
which  the  plaintiff  was  entitled.  All  of  these  recitals  should,  there- 
fore, be  stricken  from  the  judgment.  As  this  practice  has  become 
common,  it  is  proper  that  we  should  call  attention  to  its  impropriety. 

Thei*e  was  also  awarded  to  the  plaintiff  an  allowance  of  five  per 
cent  upon  the  value  of  the  teas.  We  think  this  allowance  was 
unjustified.  The  cause  of  action  was  the  right  of  the  plaintiff  to 
compel  these  defendants  to  interplead  as  to  this  property.  The 
plaintiff  made  no  claim  to  the  property,  and  the  title  to  the  property 
was  not  involved  in  the  determination  of  any  claim  presented  by 
the  plaintiff.  As  upon  the  pleadings  the  plaintiff  was  entitled  to  a 
judgment  requiring  tlie  several  claimants  to  this  property  to  inter- 
plead, and  as  no  other  relief  was  given  by  the  judgment,  the  value 
of  the  property  itself  was  not  involved,  and  there  was  no  basis  upon 
which  an  allowance  could  be  predicated. 

It  follows  that  the  judgment  should  be  modified  by  striking  out 
the  recitals  of  the  facts  found  and  the  allowance,  and  the  judgment 
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appealed  from,  modified  as  herein  directed,  should  be  affirmed,  but 
without  costs  of  this  appeal. 

Van  Brunt,  P.  J.,  Pattbeson,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Judgment  modified   as  directed   in   opinion,   and    as  modified 
affirmed,  without  costs.  ' 


The   L.   I).  Gaeketf  Company,  Respondent,  v.  Daniel   Sidney 
Appleton,  Appellant. 

Action  to  rescind  a  contract  becauM  of  fraud — scienter  must  be  proved  —  what  is 
sufficient  —  when  a  vendee  of  corporate  stock  is  not  entitled  to  rescind  and  recover 
the  purchase  price —r  liability  of  one  contracting  to  sell  stock  of  a  corporation 
pursuant  to  an  agreement  made  by  a  committee  assuming  to  act  as  agents  of  tJic 
stocklujlder. 

Id  aa  action  brought  to  rescind  a  contract  upon  the  ground  of  fraud,  as  well  as 
in  an  action  to  recover  damages  upon  the  ground  of  fraud,  scienter  must  bo 
alleged  and  proved;  and  while  either  the  representation  of  a  fact,  knowing  it 
to  be  false,  made  with  intent  to  deceive,  or  the  representation  of  actual  knowl- 
edge of  a  fact  when  no  such  knowledge  exists  and  the  fact  is  not  true,  f^ 
sufficient  to  support  a  cause  of  action  based  on  fraud,  one  of  these  conditions 
must  be  proved  to  exist  before  the  action  can  be  maintained. 

When  a  vendee  of  corporate  stock  is  not  entitled  to  rescind  the  sale  on  the 
ground  of  fraud  and  to  recover  the  purchase  price  of  the  stock  from  the 
vendor,  considered. 

Semble,  that  if  an  executive  committee  appointed  by  the  directors  of  a  corpora- 
tion, assuming  to  act  as  the  agents  of  the  stockholders,  make  an  agreement  for 
the  sale  of  the  stock  of  the  corporation,  an  individual  stockholder,  by  accept- 
ing the  benefit  of  such  agreement,  would  necessarily  ratify  the  representations 
made  by  the  executive  committee  during  the  negotiations. 

Appeal  by  the  defendant,  Daniel  Sidney  Appleton,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  12th  day  of 
Marcli,  1904,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

Charles  E.  Lydecker^  for  the  appellant. 

Edgar  J.  Nathan^  for  the  respondent. 
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Ingkaham,  J. : 

This  action  is  brouglit  to  rescind  the  sale  made  by  the  defendant 
to  the  plaintiff  of  certain  stock  of  the  Traders'  Fire  Insurance  Com- 
pany, on  the  ground  of  fraud,  and  to  recover  the  consideration  paid 
tlierefor.  The  complaint  alleges  that  as  an  inducement  to  the  plain- 
tiff to  negotiate  for  the  purchase  of  the  stock  of  the  insurance  com- 
pany its  directors  prepared  or  caused  to  be  prepared  and  presented 
to  the  plaintiff  a  written  statement  purporting  to  show  the  assets 
and  liabilities  of  the  insurance  company,  and  that  in  all  the  negotia- 
tions between  the  plaintiff  and  the  directors  of  the  insurance  com- 
pany the  directors  and  the  executive  committee  thereof  acted  as 
agents  for  and  on  behalf  of  the  defendant ;  that  the  said  statements 
made  by  the  directors  as  to  the  assets  and  liabilities  of  the  insurance 
company  were  made  to  the  plaintiff  as  a  true  statement  to  the 
knowledge  of  the  parties  making  them  on  behalf  of  tlie  defendant; 
that  the  plaintiff  relied  upon  said  statements  and  representations  so 
made  to  the  plaintiff  by  the  directors  of  the  insurance  company  in 
making  the  offer  to  purchase  the  stock  of  the  insurance  company 
and  in  making  the  payment  for  the  said  stock ;  that  such  statement 
and  representations  made  to  the  plaintiff  on  behalf  of  the  defend- 
ant were  false  and  untrue ;  that  the  said  fire  insurance  company  was 
unable  to  pay  the  claims  of  its  creditors,  and  that  the  stock  was 
worthless  ;  that  by  reason  of  the  falsity  of  such  statements  the  said 
contract  for  the  purchase  of  said  shares  of  stock  by  the  plaintiff 
from  the  defendant  is  fraudulent  and  void,  and  the  plaintiff  is  enti- 
tled to  recover  the  consideration  paid  therefor ;  that  after  the  dis- 
covery of  the  false  statement  the  plaintiff  elected  to  rescind  the 
purchase  of  thirty-two  shares  of  stock  of  the  said  insurance  com- 
pany so  purchased  by  the  plaintiff. 

There  is  a  second  cause  of  action  which  alleges  that  the  purchase 
was  made  under  a  mutual  mistake  of  fact  on  behalf  of  the  plaintiff, 
and  that  such  mistake  on  the  part  of  the  plaintiff  was  induced  by 
the  statements  and  representations  made  on  behalf  of  the  defend- 
ant. There  is  no  allegation  in  the  complaint  that  this  statement 
was  known  by  the  directors  of  the  insurance  company  to  be  false, 
or  that  it  was  made  with  an  intent  to  deceive  the  plaintiff.  For 
scienter  the  plaintiff  relies  upon  the  allegation  that  the  statement 
was   made  by   the  directors   as  a    true  statement  of    the   condi- 
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tion  of  the  insurance  company  to  tlieir  own  knowledge,  and 
tlie  scienter  would  then  be  in  tlie  assertion  of  knowledge  of 
trntli  of  the  statement,  when  in  fact  the  directors  had  no  such 
knowledge  and  the  statement  was  in  fact  false.  To  rescind  a  con- 
tract upon  the  ground  of  fraud,  as  to  recover  damages  upon  the 
ground  of  fraud,  scienter  must  be  alleged  and  proved  ;  and  while 
<eitlier  the  representation  of  a  fact,  knowing  it  to  be  false,  made  with 
intent  to  deceive,  or  representation  of  actual  knowledge  of  a  fact 
when  no  such  knowledge  exists  and  the  fact  is  not  true,  is  sufficient 
to  support  a  cause  of  action,  one  of  these  conditions  must  be  proved 
to  exist  to  sustain  any  action  based  upon  fraud. 

The  questions  presented  in  this  litigation  have  been  before  this 
conrt  in  actions  brought  by  the  plaintiff  against  other  stockholders. 
The  lirst  case  was  that  of  the  plaintiff  against  McComb,  which  was 
an  appeal  by  the  plaintiff  from  a  judgment  in  favor  of  the  defend- 
ant. {Garrett  Co.  v.  McComh^  58  App.  Div.  419.)  The  judgment 
was  there  affirmed  upon  the  ground  that  there  was  no  evidence  to 
fihow  any  relation  of  principal  and  agent  between  the  executive 
committee  of  the  insurance  company  conducting  the  negotiations 
with  the  plaintiff  and  the  defendant ;  that  the  defendant  acted  for 
himself  in  accepting  the  offer  made  by  the  plaintiff,  and  that  the 
case  was  entirely  barren  of  proof  that  the  defendant  when  he 
accepted  such  offer  had  knowledge  of  the  prior  negotiations  with 
the  executive  committee  or  other  pei'son ;  that  the  defendant  was 
not  bound,  therefore,  by  any  representations  made  by  the  committee 
to  the  plaintiff,  whether  fraudulent  or  otherwise.  The  cases  of 
Garrett  Co.  v.  Morton  (65  App.  Div.  366)  and  Garrett  Co.  v.  Astor 
(67  id.  595)  came  l^efore  the  court  on  demurrer  to  the  complaints. 

Upon  the  trial  of  this  action  the  learned  trial  court  found  that 
the  defendant  was  one  of  the  directors  of  the  insurance  company ; 
that  the  directors  appointed  an  executive  committee  of  eight  of  the 
directors ;  that  the  defendant  was  not  a  member  of  that  committee ; 
that  in  tlie  middle  of  April,  1900,  the  general  managers  of  the  com- 
pany presented  to  the  board  of  directors  a  statement  in  writing  pur- 
porting to  show  the  condition  of  tlie  company  on  the  1st  of  April, 
1900,  from  which  it  appeared  that  there  was  a  deficiency  of  assets 
of  the  company  of  $77,957.20 ;  that  certain  losses  had  been  reported 
to  the  said  company  after  the  1st  day  of  April,  1900,  the  precise 
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amount  of  which  was  not  stated ;  that  about  the  middle  of  April, 
1900,  one  of  the  general  managers  and  a  director  of  said  company 
handed  to  the  president  of  the  plaintiff  a  copy  of  this  statement, 
and  that  relying  upon  the  correctness  of  said  statement  the  president 
of  the  plaintiff  made  to  the  said  committee  an  offer  for  the  stock 
which  he  intended  should  be  transmitted  by  the  executive  committee 
to  the  various  stockholders ;  that  on  the  26th  day  of  April,  1900, 
the  directors  of  the  insurance  company  referred  to  the  execu- 
tive committee  the  offer  of  the  plaintiff  and  requested  the  executive 
committee  to  negotiate  on  behalf  of  the  stockholders  the  sale 
of  their  stock ;  that  during  said  negotiations  said  statement  was 
assumed  by  the  executive  committee  and  by  the  plaintiff  to  present 
a  correct  statement  of  the  condition  of  the  company  on  the  1st  day 
of  April,  1900,  except  in  regard  to  the  losses  whicii  had  been 
reported  after  the  first  ds^y  of  April,  and  that  the  plaintiff  believed 
this  statement  was  correct  and  relied  upon  the  same  in  making  the 
offer  and  purchasing  the  stock  of  the  defendant  and  of  other  stock- 
holders of  the  corporation  ;  that  the  executive  committee,  assuming 
to  act  on  behalf  of  all  the  stockholders  of  the  lire  insurance  com- 
pany, received  said  offer  from  the  plaintiff  and  transmitted  the  same 
to  each  individual  stockholder  with  the  recommendation  that  said 
offer  be  accepted  ;  that  the  defendant  was  at  the  time  the  owner  of 
thirty-two  shares  of  the  stock  of  the  insurance  company,  and  as 
such  owner  accepted  the  proposition  of  the  plaintiff  to  sell  the  stock 
at  $25  per  share,  with  knowledge  that  the  same  had  been  secured 
from  the  plaintiff  by  said  executive  committee  acting  on  behalf  of 
himself  and  other  stockholders  of  the  insurance  company ;  that 
the  defendant  thereupon  sold  and  transferred  to  the  plaintiff  the 
thirty-two  shares  of  stock  and  the  plaintiff  paid  the  defendant  there- 
for the  sum  of  $800  ;  that  it  was  subsequently  ascertained  that  this 
statement  was  false,  that  there  were  no  assets  applicable  to  the  pay- 
ment of  the  capital  stock  of  the  company,  but  that  its  assets  were 
wholly  insufficient  to  meet  the  liabilities  of  the  company  to  its  cred- 
itors, and  said  stock  so  transferred  by  the  defendant  and  received 
by  the  plaintiff  was  entirely  and  absolutely  worthless.  The  court 
also  found  at  the  request  of  the  defendant  that  the  defendant  took 
no  active  part  in  the  management  of  the  business  of  the  insurance 
company  and  had  no  knowledge  thereof,  except  from  the  state- 
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inents  of  the  managers.  Tliere  was  no  finding  that  either  the  board 
of  directors  or  the  executive  committee,  or  the  defendant  made  any 
direct  representation  to  the  plaintiff,  either  as  to  the  truth  of  this 
statement,  or  that  the  statement  was  true  of  their  own  knowledge ; 
or  that  the  directors  or  the  executive  committee,  or  the  defendant, 
had  any-  knowledge  or  information  as  to  the  falsity  of  this  state- 
ment, or  that  they  did  not  in  conducting  the  negotiations  actually 
and  in  good  faith  believe  in  the  truth  of  the  statement  which  had 
been  submitted  to  them  by  the  general  managers  of  the  company. 

An  examination  of  the  evidence  discloses  that  the  elements  essential 
to  constitute  a  cause  of  action  for  either  a  recovery  for  a  defend- 
ant's fraud,  or  for  the  rescission  of  a  sale  of  personal  property  on 
the  ground  of-  fraud,  were  not  proved.  The  whole  transaction 
which  resulted  in  the  oflfer  by  the  plaintiff  to  purchase  the  stock  of 
this  company  from  its  stockiiolders  was  managed  by  the  plaintiff's 
president,  and  it  was  upon  his  testimony  that  the  plaintiff  sought  to 
prove  the  cause  of  action.  He  testified  that  he  had  been  engaged 
in  dealing  in  insurance  stock  for  about  eight  years;  that  about  the 
middle  of  April,  1900,  he  had  a  conversation  with  Mr.  Lockwood, 
one  of  the  tirmof  Lockwood  cfe  Forman  ;  that  he  had  known  the 
firm  of  Lockwood  &  Forman  for  a  year  or  two,  but  had  no  business 
relations  with  them  before  the  year  1900 ;  that  Lockwood  &  Forman 
were  in  the  employ  of  the  Traders'  Fire  Insurance  Company  as 
managers  of  that  compan}' ;  that  the  first  suggestion  that  the  wit- 
ness had  in  reference  to  the  purchase  of  the  stock  came  from  Mr.  Lock- 
wood  in  the  middle  of  April ;  that  at  thflt  interview  he  told  Lockwood 
that  he  would  not  consider  the  purchase  unless  he  (Lockwood)  was 
authorized  to  act  for  the  company  and  would  ^ve  to  the  plaintiff  a 
statement  of  its  condition  ;  that  subsequently  Lockwood  brought  this 
statement  (Exhibit  A)  to  the  witness ;  that  the  witness  had  no  rea- 
son to  doubt  that  it  was  a  true  statement  and  believed  it  to  be  true ; 
that  Lockwood's  standing  was  good,  and  Lockwood  stated  that  Mr. 
Halsey,  the  president  of  the  company,  knew  he  was  coming  to  see 
the  witness  and  the  purpose  of  his  errand  ;  that  the  directors  of  the 
company  had  decided  to  reinsure  the  company's  business  or  to  sell 
its  stock,  and  that  he  wanted  to  know  if  the  witness  would  make  a 
proposition  to  buy  it.  After  the  receipt  of  this  statement  (Exhibit  A) 
on  the  23d  Ahy  of  April,  1900,  the  witness  wrote  a  letter  making  a 
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proposition  in  relation  to  the  stock  of  the  company.     This  letter  was 
addressed  to  Mr.  Simpson,  the  vice-president  of  the  company. 

Subsequent  to  writing  this  letter  Mr.  McMurran,  a  member  of  the 
iirm  of  Lockwood  &  Forman,  the  general  managers,  but  who  had 
taken  no  active  part  in  the  business  of  that  firm,  invited  the  witness 
to  meet  the  executive  committee,  and  on  the  twenty-sixth  of  April 
he  liad  a  conference  with  that  committee.  He  was  there  introduced 
to  General  Tracy,  one  of  the  directors,  as  the  man  who  would  speak 
for  the  committee.  Greneral  Tracy  stated  that  they  were  a  commit- 
tee appointed  by  the  directors  of  the  company,  who  represented  all 
the  stockholders,  to  arrange  a  sale  of  the  stock  of  the  company  or 
a  reinsurance  of  the  company's  outstanding  risks ;  that  the  commit- 
tee had  received  the  proposition  from  the  plaintiff,  but  before  they 
considered  that  proposition  the  committee  wanted  to  know  the  plain- 
tiff's intention  in  respect  to  the  company  in  case  the  plaintiff  should 
acquire  a  majority  of  the  stock ;  that  they  wanted  it  understood  that 
the  business  would  be  reinsured  and  the  creditors  paid  in  full.  The 
witness  replied  that  he  could  not  tell  what  action  would  be  taken  in 
respect  to  the  company  in  case  he  should  acquire  the  stock  and  that 
the  creditor  would  be  paid  in  full.  This  statement,  which  had  been 
submitted  to  the  plaintiff  by  Lockwood,  was  then  discussed  and  the 
witness  then  made  inquiries  about  the  statement,  when  it  was  said 
that  Mr.  Ilalsey  and  Mr.  Simpson  could  verify  the  statement.  Gen- 
eral Tracy  then  said  that  they  wanted  the  company  to  be  reinsured 
and  asked  if  the  witness  could  arrange  for  the  reinsurance. 

This  closed  the  interview,  (ftid  the  plaintiff  then  obtained  a  propo- 
sition for  reinsurance,  and  on  the  next  day  again  saw  General  Tracy 
and  his  associates,  with  a  Mr.  Richards,  who  proposed  to  reinsure 
the  outstanding  risks.  The  statement  (Exhibit  A)  was  then  handed 
to  Mr.  Richards,  and  upon  inquiry  of  him  the  president  stated  that 
the  reserve  was  then  something  over  $70,000.  Mr.  Richards  then 
asked  if  they  had  on  hand  the  bonds  represented  by  the  statement, 
and  was  told  that  a  part  of  these  bonds  had  been  sold  to  pay  losses 
and  that  orders  had  been  given  to  sell  $75,000  worth  of  the  bonds 
to  pay  upon  the  reinsurance;  that  a  contract  was  then  made  to 
insure  the  outstanding  risks  of  the  company  and  Mr.  Richards  left, 
General  Tracy  requesting  the  witness  to  remain.  .  General  Tracy 
then  stated  that  the  plaintiff's  proposition  was  not  satisfactory,  and 
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wanted  to  know  if  the  plaintiff  would  not  make  a  cash  offer  of  forty 
dollars  per  share  for  the  stock.  This  the  witness  refused  to  make. 
The  witness  then  desired  to  examine  the  books  as  to  losses  sustained 
prior  to  April  first,  when  the  statement  was  made  up. 

On  May  third  there  was  another  meeting  at  the  office  of  the  com- 
pany when  a  question  was  raised  about  an  item  of  $3,500  which  did 
not  appear  in  the  statement.  General  Tracy  then  asked  the  witness 
if  he  would  pay  twenty-five  dollars  per  share  in  cash  for  the  stock, 
which  the  witness  declined,  offering  twenty-three  dollars  and  twenty- 
five  cents  per  share  in  cash.  This  offer  was  refused.  On  May  fifth 
there  was  a  meeting  at  which  the  mtness  made  an  offer  of  twenty- 
five  dollars  per  sliare.  On  May  ninth  the  witness  again  met  this 
committee  and  submitted  in  writing  the  proposition  which  was 
addressed  to  the  stockholders  of  the  fire  insurance  company,  and 
was  as  follows:  "Confirming  our  arrangement  made  with  your 
Executive  Committee,  we  beg  to  say  that  if  sixty-five  (65)  per  cent 
or  more  of  the  shares  of  The  Traders'  Fire  Insurance  Company's 
Stock  are  deposited  with  the  American  Exchange  National  Bank  on 
or  before  the  first  day  of  June,  1900,  properly  endorsed  in  blank,  we 
will  purchase  the  same,  paying  therefor  at  the  election  of  the  depos- 
iting stockholders  according  to  one  of  the  following  propositions." 

This  first  proposition  was  to  pay  forty  dollars  a  share,  less  certain 
deductions  to  be  made,  and  the  second  was  to  pay  to  all  depositing 
stockholders  preferring  to  accept  immediate  casli  payment  twenty- 
five  dollars  a  share  as  soon  as  sixty-five  per  cent  or  more  in  the 
aggregate  of  the  stock  should  have  been  deposited  with  the  Ameri- 
can Exchange  Bank,  under  one  or  both  of  these  propositions.  At 
this  meeting  a  circular  to  the  stockholders  was  prepared  by  the 
executive  committee,  which  stated  that  the  executive  committee 
had  negotiated  with  the  L.  D.  Garrett  Company  and  had  received 
from  that  company  this  proposition  ;  that  the  executive  committee 
recommended  all  stockholders  to  accept  one  of  these  propositions 
as  being  in  their  judgment  the  best  armngement  that  could  be  made 
under  the  circumstances.  Tliis  circular  was  sent  to  the  defendant 
and  the  other  stockholders  of  the  company,  and  tlie  defendant 
deposited  his  stock  with  the  bank  and  accepted  twenty-five  per  cent 
in  cash  for  the  transfer  of  the  stock  to  the  plaintiff. 
App.  Div.— Vol.  CI.        33 
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It  is  not  disputed  but  that  this  statement  which  had  been  received 
by  the  plaintiff  grossly  overestimated  the  assets  of  the  company  and 
underestimated  its  liabilities,  and  that  at  the  time  it  was  received 
by  the  plaintiff  the  assets  of  the  company  were  not  sufficient  to  pay 
its  debts,  and  the  stock  was,  therefore,  worthless.  It  is  also  apparent 
that  this  statement  was  before  the  parties  present  at  tiie  meeting  in 
April  and  May  at  which  the  proposition  of  the  plaintiff  to  purchase  the 
stock  of  tlie  company  was  discussed  and  was  assumed  by  both  parties 
to  be  a  correct  statement  of  the  assets  and  liabilities  of  the  company 
at  the  time  it  was  dated,  with  the  exception  of  one  sum  of  $3,500, 
which  was  an  indebtedness  of  the  company  and  which  did  not  appear 
upon  the  statement,  and  in  relation  to  certain  bonds  that  had  been 
sold.  It  may  be  that  if  an  agreement  had  been  arrived  at  based 
upon  this  statement,  and  assuming  it  to  be  true,  such  an  agreement 
could  be  rescinded  as  based  upon  a  mutual  mistake  of  fact.  No  snch 
agreement,  liowever,  was  made  at  either  of  these  meetings  between 
the  plaintiff  and  the  directors  or  executive  committee  of  the  com- 
pany. In  relation  to  tliis  negotiation,  it  must  be  borne  in  mind  that 
although  the  gentlemen  who  negotiated  with  the  plaintiff  were  direct- 
ors and  officers  of  the  company,  no  contract  between  the  plaintiff  and 
the  company  was  contemplated  at  any  time.  The  proposal  to  pur- 
chase this  stock  was  first  brought  to  the  attention  of  the  president 
of  the  plaintiff  by  one  of  the  general  managers  of  the  company. 
The  plaintiff's  president  testified  that  Mr.  Lockwood  was  one  of  the 
general  managers  of  the  company.  Lockwood  had  then  no  anthor- 
ity  to  make  a  proposition  of  that  kind,  and  the  proposition  was  not 
made  on  behalf  of  the  company,  for  the  company  had  no  stock  to 
sell,  and  it  is  clear  from  the  evidence  that  the  plaintiff's  president 
understood  this.  The  plaintiff  told  Lockwood  that  he  wanted  a 
statement  of  the  condition  of  the  company,  and  a  few  days  after 
Lockwood  brought  to  the  plaintiff  this  statement,  Exhibit  A. 
This  statement  did  not  purport  to  be  issued  by  the  company  or  by 
its  authority.  It  was  a  memorandum  of  the  assets  and  Habilities 
of  the  company  given  by  Lockwood  to  the  plaintiff's  president, 
without  authority  from  any  one,  and  there  is  nothing  to  show  that 
at  this  time  either  the  board  of  directors  or  the  executive  committee 
had  any  knowledge  that  the  purchase  of  the  stock  of  the  company 
was  contemplated.     The  directors  had  before  this  realized  that  the 
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company  was  in  difficulties,  for,  on  the  18th  of  April,  1900,  a  num- 
ber of  the  directors  being  present,  but  there  being  no  quorum, 
a  resolution  of  those  present  was  adopted,  which  stated  that  it  was 
the  sense  of  those  present  that  a  recommendation  be  made  to  the 
executive  committee  to  investigate  the  affairs  of  the  company  and 
report  its  condition  and  a  plan  of  action  to  the  directors  at  a  special 
meeting  to  be  called  for  that  purpose  at  the  earliest  possible  moment, 
and  that  meanwhile  the  executive  committee  make  inquiries  about 
reinsuring  the  entire  business  of  the  company.  This  was  about  the 
time  that  statement  (Exhibit  A)  was  given  by  Lockwood  to  the 
plaintiff's  president.  On  the  twenty^third  of  April  the  plaintiff's 
president  wrote  a  letter  addressed,  at  Lockwood's  suggestion,  to  the 
vice-president  of  the  company,  which  so  far  as  appears  was  the  first 
intimation  that  the  officers  or  directors  of  the  company  had  that  the 
plaintiff  contemplated  the  purchase  of  the  stock  of  the  company, 
and  it  was  on  the  twenty-sixth  of  April  that  the  plaintiff's  president 
had  his  first  meeting  with  the  directors  of  the  insurance  company. 
The  directors  who  met  the  plaintiff's  president  were  all  stockholders 
and  endeavored  to  secure  from  the  plaintiff  the  largest  offer  for  the 
stock  possible,  but  the  proposition  of  the  plaintiff  was  an  offer  to 
the  stockholders  to  purchase  the  stock.  It  was  undoubtedly  based 
npon  a  statement  which  the  plaintiff's  president  had  received  from 
an  employee  of  the  company  —  a  statement  which  the  plaintiff  had 
knowledge  was  false  in  one  particular  —  and  when  the  proposition 
was  made  the  plaintiff  understood  that  the  directors  had  insisted 
that  the  outstanding  risks  should  be  reinsured  and  that  the  company 
was  to  retire  from  business. 

The  plaintiff  was  thus  purchasing  the  stock  of  a  corporation  that 
had  substantially  given  up  its  business.  What  the  plaintiff  was 
purchasing  was  not  the  stock  of  a  going  company  which  was  to  con- 
tinue in  business,  but  the  stock  of  a  company  which  in  reality  had 
gone  out  of  business  and  whose  affairs  were  to  be  liquidated.  I 
assume  that  if  it  liad  subsequently  appeared  that  this  statement  had 
overestimated  the  assets  of  the  company  or  underestimated  its  lia- 
bilities, so  that  the  plaintiff  would  receive  a  larger  sum  upon  its 
stock  than  that  which  would  appear  upon  the  face  of  the  statement 
the  stockholders  could  not  have  objected  and  rescinded  the  arrange- 
ment.    So  far  as  the  stockholders  were  concerned,  there  was  no 
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proposition  submitted  by  them  or  on  their  behalf  to  the  plaintiff, 
but  the  plaintiff  submitted  a  proposition  to  the  stockholders  after 
negotiation  with  certain  of  the  stockholders  who  were  also  direct- 
ors and  members  of  the  executive  committee  of  the  corporation  as 
to  the  price  that  the  plaintiff  was  willing  to  pay  to  the  stockholders 
for  their  stock.  The  defendant,  although  a  director  of  the  com- 
pany, had  taken  no  active  part  in  its  management.  He  had  never 
examined  the  books.  He  had  no  knowledge  that  any  statement  had 
been  made  to  the  plaintiff  as  to  the  condition  of  the  company,  and 
his  sole  connection  with  the  transaction  appears  to  have  been  that 
he  was  present  at  a  meeting  of  the  directors  when  the  resolution  as 
to  the  reinsurance  of  the  outstanding  risks  of  the  company  was  agreed 
to,  and  subsequently,  meeting  the  plaintiff's  president,  expressed  a 
desire  to  obtain  more  than  twenty-five  dollars  per  share  for  his  stock. 
With  this  knowledge,  and  this  being  the  situation,  he  received  from 
the  executive  committee  a  communication  which  stated  that,  con- 
firming an  arrangement  made  with  the  executive  committee,  the 
plaintiff  offered  to  purchase  the  defendant's  stock,  which  offer  the 
defendant  accepted.  If  the  executive  committee  had  made  an 
agreement  as  representing  this  defendant,  we  may  assume  that  by 
accepting  the  benefit  of  such  an  agreement  the  defendant  would 
necessarily  ratify  the  representations  made  by  his  agents,  or  those 
assuming  to  act  as  his  agents  during  the  negotiations,  but  the  execu- 
tive committee  did  not  assume  to  act  for  the  defendant.  It  made 
no  arrangement  for  him,  but  received  and  submitted  to  him  a 
proposition  made  by  the  plaintiff  to  purchase  his  stock.  There  was 
in  this  no  notice  to  the  defendant  that  the  executive  committee  had 
assumed  to  act  as  his  representative,  or  had  made  any  representa- 
tions to  induce  the  plaintiff  to  make  this  offer,  and  nothing  to  place 
the  defendant  in  the  position  of  ratifying  any  statements  or  repre- 
sentations that  the  committee  had  made  if  he  accepted  what  on  its 
face  was  an  independent  offer  to  him  by  the  plaintiff  to  purchase 
this  stock,  but,  as  before  stated,  there  was  no  evidence  to  show  that 
the  committee  had  acted  fraudulently  or  in  bad  faith,  or  that  they 
had  made  any  representations  to  the  plaintiff  or  its  president  upon 
which  could  be  based  a  charge  of  fraud.  The  utmost  that  can  be 
claimed  is  that  both  the  plaintiff's  president  and  the  executive  com- 
mittee had  assumed  a  condition  to  exist  which  did  not  exist,  with- 
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ont  any  evidence  that  the  committee  had  or  claimed  to  have  any 
knowledge  of  the  truth  of  the  statement.  The  plaintiffs  president 
testified  that  an  examination  of  over  six  weeks  was  required  to  ascer- 
tain the  amount  of  reinsurance  reserve  in  April,  1900,  and  it  is 
apparent  that  to  ascertain  the  amount  of  the  reinsurance  reserve 
required  an  expert  familiar  with  the  insurance  business.  The  plain- 
tiffs president  purcliased  the  stock  as  a  speculation.  He  did  not 
rely  upon  Exhibit  A  as  a  guaranty  that  plaintiflE  would  get  $120,000 
on  the  stock  ;  nor  did  he  expect  that  the  assets  would  net  $120,000, 
but  knew  there  was  a  probability  that  there  would  be  a  shrinkage 
in  some  of  the  figures  in  the  outstanding  accounts.  With  this 
knowledge  he  submitted  to  the  stockholders  an  offer  to  purchase 
their  stock.  That  offer  was  accepted,  and  having  made  a  bad  bar- 
gain, he  has  lost  his  money ;  but  as  between  the  plaintiff  and  the 
defendant,  a  stockholder  who  took  no  part  in  the  negotiations,  the 
defendant  was  not  responsible  for  the  delivery  of  the  statement  by 
Lockwood  to  the  plaintiff;  nor  did  he  make  any  representation  that 
that  statement  was  true.  The  evidence  shows  that  the  affairs  of  the 
company  were  managed  by  the  general  managers  who  kept  the 
books  from  which  the  condition  of  the  company  could  be  ascertained 
and  that  the  company  itself  kept  no  books  and  had  no  method  of 
ascertaining  its  condition,  except  from  the  reports  of  its  managers. 
Upon  this  state  of  facts,  it  seems  to  mo  that  there  was  nothing  to 
justify  the  plaintiff  in  rescinding  the  sale  of  the  stock  to  the  defend- 
ant and  recovering  back  the  amount  that  was  paid. 

It  follows  that  the  judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Beunt,  P.  J.,  Patterson,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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John  R.  Platt,  Respondent,  Appellant,  v.  Hannah  Ellas,  Appel- 
lant, Respondent,  Impleaded  with  Others,  Defendants. 

Injunction  to  prevent  tfts  disposition,  and  a  temporary  receiver  appointed,  of  prop- 
erty dUeged  to  have  been  obtained  by  a  woman  cf  bad  chatacter  from,  an  old  man 
through  illicit  intercourse  and  threats  — when  improperly  granted — presumption 
that  property  in  the  woman's  possession  was  obtained  from  the  man. 

Upon  an  appeal  from  an  order  graDting  an  injunction  pendente  lite  and  appoint- 
ing a  temporary  receiver  in  an  action,  it  appeared  that  ttie  action  was  brought 
by  John  R.  Piatt  against  Hannah  Elias  and  various  banks  and  trust  companies 
in  the  city  of  New  York  to  compel  an  accounting  by  the  defendants  of  certain 
moneys  which  the  defendant  Elias  was  alleged  to  have  obtained  from  the 
plaintiff. 

The  complaint  alleged  that  plaintiff  is  a  man  eighty-four  years  of  age  and  for  some 
years  has  been  in  feeble  health  and  has  retired  from  business;  that  the  defendant 
Elias  is  a  negro  woman,  the  divorced  wife  of  one  Davis  and  is  of  bad  character 
and  reputation;  that  on  the  1st  of  January,  1896,  the  defendant  Elias  had  do 
property  nor  any  pecuniary  metins;  that  prior  to  January,  1896,  the  plaintiff 
formed  the  acquaintance  of  the  defendant  Elias  and  was  induced  by  her  to 
have  illicit  intercourse  with  her;  that  after  the  defendant  Elias  had  induced 
the  plaintiff  to  have  such  illicit  intercourse  with  her,  she  threatened  to  expose 
the  plaintiff's  relations  with  her  to  her  husband  and  to  the  plaintiff's  family 
and  friends  and  acquaintances  and  thereby  subject  the  plaintiff  to  public  scan- 
dal and  bring  him  into  disrepute  with  his  family,  friends  and  acquaintances 
and  the  public,  and  threatened  that,  unless  the  plaintiff  would  pay  over  to  her 
large  and  divers  sums  of  money,  she  would  expose  such  illicit  relations  to  her 
husband;  that  the  plaintiff  being  an  old  man  and  in  feeble  health  and  having 
great  fear  of  exposure  and  scandal,  which  would  bring  him  into  disrepute  and 
disgrace  him  in  the  eyes  of  his  family,  friends  and  former  business  acquaint- 
ances, and  being  in  fear  of  great  bodily  harm,  did  at  various  times  between  the 
1st  day  of  January,  1896,  and  the  25th  day  of  May,  1904,  pay  over  to  said 
defendant,  without  any  consideration  whatever,  large  sums  of  money  aggre- 
gating the  sum  of  $685,885.  The  complaint  further  alleged  that  portions  of 
this  money  were  invested  in  certain  real  estate  described  in  the  complaint,  and 
were  also  deposited  in  various  trust  companies  and  banks  and  savings  banks, 
defendants  in  this  action. 

The  plaintiff  demanded  judgment  that  certain  real  property  described  in  the 
complaint  and  certain  i)crsonal  property  and  bank  accounts  and  deposits  held 
by  the  defendants,  in  the  name  or  for  the  benefit  of  the  defendant  Elias,  be 
impressed  with  a  trust  in  favor  of  the  plaintiff,  and  that  the  defendants  be 
declared  to  hold  the  same  as  trustees  for  the  plaintiff,  and  that  the  defendants 
and  each  of  them  be  required  to  transfer  and  pay  over  the  same,  and  any 
accumulations,  rents,  profits,  interests,  or  income  to  the  plaintiff;  that  the 
defendants  and  each  of  them  be  perpetually  enjoined  from  interfering  with. 
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traDsferring  or  disposing  of  said  real  estate,  or  witti  the  personal  property  and 
money  so  deposited  with  or  held  by  them;  that  a  receiver  be  appointed  to  col- 
lect and  hold  all  rents  derived  from  said  real  estate  and  to  take  and  hold  the 
personal  property  described  in  the  complaint  during  the  pendency  of  the  action, 
and  for  other  and  further  relief. 

The  motion  for  the  injunction  pendente  lite  and  for  the  appointment  of  a  tem- 
porary receiver  was  made  upon  the  complaint  and  an  affidavit  of  the  plaintiff 
which  reaffirmed  some  of  the  allegations  of  the  complaint,  and  stated  that  the 
sources  of  the  deponemt's  knowledge  of  the  facts  alleged  upon  information  and 
belief  were  statements  made  by  the  defendant  Klias. 

The  defendant  Elias  in  answer  to  the  motion  submitted  an  affidavit  in  which  she 
denied  all  allegations  of  extortion  and  false  representations.  She  also  sub- 
mitted an  examination  of  the  plaintiff  taken  as  the  complainant  in  a  criminal 
charge  against  her  from  which  it  appeared  that  the  allegations  of  the  com- 
plaint as  to  the  payment  of  money  to  the  defendant  were  made  without  any 
knowledge  on  the  part  of  the  plaintiff,  and  that  the  allegations  of  extortion 
and  false  representations  and  fraud  were  not  sustained  by  any  recollection  of 
the  plaintiff.  Such  examination  disclosed  that  the  plaintiff  was  a  man  whose 
mental  power  was  considerably  impaired,  but  it  did  not  appear  therefrom  that 
when  the  payments  referred  to  in  the  complaint  were  made  he  was  not  in  full 
possession  of  all  his  faculties  or  that  he  did  not  voluntarily  give  the  moneys  in 
question  to  the  defendant.  It  also  appeared  from  the  examination  that  the 
plaintiff  had  no  recollection  of  the  various  payments  which  he  had  made  to  the 
defendant  Elias  and  the  payments  as  alleged  in  his  complaint  were  not  in  any 
way  verified.  There  was  no  proof  that  thfe  real  property  owned  by  the  defend- 
ant Elias  was  paid  for  by  the  plaintiff  or  with  moneys  furnished  by  the  plain- 
tiff or  that  the  moneys  deposited  in  the  various  banks  and  trust  companies 
were  furnished  by  the  plaintiff  except  the  general  allegation  upon  information 
and  belief  that  the  defendant  Elias  had  no  means  except  the  moneys  paid  to 
her  by  the  plaintiff. 

It  did  not  appear  that  the  defendant  Elias  intended  to  dispose  of  the  property 
involved  in  the  action  or  that  th^  plaintiff  would  be  entitled  to  recover  any 
specific  property  in  the  possession  of  the  defendants. 

Held,  that  the  plaintiff  was  not  entitled  to  an  injunction  pendente  lite  or  to  the 
appointment  of  a  temporary  receiver; 

That  there  was  nothing  in  the  relations  existing  between  the  plaintiff  and  the 
defendant  Ellas  to  justify  a  presumption  that  all  the  moneys  in  the  latter's 
hands  were  obtained  from  the  plaintiff  by  extortion  and  duress. 

Hatch,  J.,  dissented. 

Appeal  by  the  defendant,  Hannah  Elias,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  7th 
day  of  September,  1904,  granting  an  injunction  pendente  lite  and 
appointing  a  temporary  receiver. 
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Also  an  appeal  by  the  plaintiff,  John  R.  Piatt,  from  so  mueh  of 
said  order  as  directs  the  receiver  to  pay  the  defendant  Hannah 
Elias  a  monthly  allowance  of  $500  and  coansel  fees. 

Z.  J?.  Warren^  for  the  plaintiff. 

Frank  S,  Black,  for  the  defendant. 

Ingraham,  J. : 

This  action  was  brought  against  this  appellant  and  various  banks 
and  trust  companies  in  the  city  of  New  York,  to  require  an  acconnt- 
ing  by  the  defendants  of  certain  moneys  alleged  to  have  been 
obtained  by  appellant  Elias  from  the  plaintiff.  The  plaintiff  demands 
that  certain  real  property  described  in  the  complaint  and  certain 
personal  property  and  bank  accounts  and  deposits  held  by  the 
defendants,  in  the  name  or  for  the  benefit  of  the  defendant  Elias, 
be  impressed  with  a  trust  in  favor  of  the  plaintiff,  and  that  the 
defendants  be  declared  to  hold  the  same  as  trustees  for  the  plaintiff, 
and  that  the  defendants  and  each  of  them  be  required  to  transfer 
and  pay  over  the  same,  and  any  accumulations,  rents,  profits,  interests, 
or  income  to  the  plaintiff ;  that  the  defendants  and  each  of  them 
be  perpetually  enjoined  from  interfering  with,  transferring  or  dis- 
posing of  said  real  estate,  or  with  the  personal  property  and  money 
so  deposited  with  or  held  by  them  ;  that  a  receiver  be  appointed  to 
collect  and  hold  all  rents  derived  from  said  real  estate  and  to  take 
and  hold  the  personal  property  described  in  the  complaint  during 
the  pendency  of  the  action,  and  for  other  and  further  relief.  The 
complaint  alleges  that  the  plaintiff  is  a  man  eighty-four  years  of 
age  and  for  some  years  in  feeble  health  and  has  retired  from  busi- 
ness ;  that  the  defendant  Elias  is  a  negro  woman,  the  divorced  wife 
of  one  Davis  and  is  of  bad  chai*acter  and  reputation ;  that  on  the 
1st  of  January,  1896,  the  defendant  Elias  had  no  property  nor  any 
pecuniary  means;  that  prior  to  January,  1896,  the  plaintiff  formed 
the  acquaintance  of  the  defendant  Elias  and  was  induced  by  her  to 
have  illicit  intercourse  with  her ;  that  after  the  defendant  Elias  had 
induced  the  plaintiff  to  have  such  illicit  intercourse  with  her,  she 
threatened  to  expose  the  plaintiff's  relations  with  her  to  her  husband 
and  to  the  plaintiff's  family  and  friends  and  acquaintances  and  thereby 
subject  the  plaintiff  to  public  scandal  and  bring  him  into  disrepute 
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with  his  family,  friends  and  acquaintances  and  the  public,  and 
threatened  that  unless  the  plaintiff  would  pay  over  to  her  large  and 
divers  sums  of  money,  she  would  expose  such  illicit  relations  to  her 
husband ;  that  the  plaintiff  being  an  old  man  and  in  feeble  health 
and  having  great  fear  of  exposure  and  scandal,  which  would  bring 
him  into  disrepute  and  disgrace  him  in  the  eyes  of  his  family, 
friends  and  former  business  acquaintances,  and'  being  in  fear  of 
great  bodily  harm,  did  at  various  times  between  the  1st  day  of 
January,  1896,  and  the  25th  day  of  May,  1904,  pay  over  to  said 
defendant,  without  any  consideration  whatever,  large  sums  of  money 
aggregating  the  sum  of  $685,385.  The  complaint  further  alleges 
that  portions  of  this  money  were  invested  in  certain  real  estate 
described  in  the  complaint,  and  were  also  deposited  in  various  trust 
companies  and  banks  and  savings  banks,  defendants  in  this  action. 
Upon  this  complaint  and  an  affidavit  of  the  plaintiff,  which 
reaffirmed  some  of  the  allegations  of  the  complaint,  and  stated  that 
the  sources  of  the  deponent's  knowledge  of  the  facts  alleged  upon 
information  and  belief  were  the  statements  made  by  the  defendant 
Elias,  the  plaintiff  applied  to  the  Special  Term  for  an  injunction 
during  the  pendency  of  the  action  as  prayed  for  in  the  complaint. 
In  answer  to  this  application,  an  affidavit  of  the  defendant  Elias 
was  submitted  which  denies  all  allegations  of  extortion  and  false 
representations,  and  there  was  also  submitted  an  examination  of  the 
plaintiff  taken  as  the  complainant  in  a  criminal  charge  against  this 
defendant  appellant  from  which  it  appears  that  these  allegations  in  the 
complaint  as  to  the  payment  of  money  to  the  defendant  were  made 
without  any  knowledge  on  the  part  of  the  plaintiff,  and  that  the 
allegations  of  extortion  and  false  representations  and  fraud  were  not 
sustained  by  any  recollection  of  the  plaintiff.  There  was  no  compe- 
tent proof  in  this  record,  considering  the  statement  of  the  plaintiff 
upon  his  examination  in  the  criminal  proceeding,  which  would 
justify  a  finding  of  facts  sufficient  to  sustain  a  cause  of  action 
against  anybody.  The  payments  are  alleged  to  have  extended  over 
a  period  of  eight  years.  His  examination  would  appear  to  disclose 
a  man  whose  mental  power  was  considerably  impaired  ;  but  there  is 
no  evidence  to  .show  that  when  the  payments  were  made  he  was 
not  in  full  possession  of  his  faculties  and  knew  what  he  was  doing, 
and  voluntarily  gave  the  appellant  any  sum  of  money  that  he  gave 
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her.  It  is  also  apparent  from  the  exatnination  that  the  plaintiff  had 
no  recollection  of  the  various  payments  that  he  made  to  her ;  and 
the  payments  as  alleged  in  the  complaint  were  not  in  any  way  veri- 
fied. Nor  is  there  proof  that  the  real  property  owned  by  the 
defendant  Elias  was  paid  for  by  the  plaintiff,  or  with  money  far- 
nislied  by  the  plaintiff,  or  that  the  money  deposited  in  the  various 
banks  and  trust  companies  was  furnished  by  the  plaintiff,  except  the 
general  allegation  upon  information  and  belief  that  the  defendant 
Elias  had  no  means,  except  the  moneys  paid  to  her  by  the  plaintiff. 

The  whole  case  is  based  solely  upon  the  fact  that  an  old  rich  man 
had  paid  large  sums  of  money  to  a  negro  prostitute,  and  a  court  of 
equity  is,  therefore,  asked  to  assume  that  all  moneys  in  the  hands  of 
this  negro  prostitute  came  from  the  plaintiff;  that  she  had  pro- 
cured the  money  from  him  by  fraud  or  duress,  and  that  he  was 
entitled  to  recover  from  her  everything  that  she  had.  The  order 
granted  is  that  during  the  pendency  of  the  action  and  until  the 
further  order  of  the  court,  the  defendant,  Hannah  Elias,  be  enjoined 
and  restrained  from  seUing,  conveying,  incumbering,  disposing  of  or 
otherwise  interfering  with  the  real  and  personal  property  belonging 
to  her,  and  the  various  banks  and  trust  companies  were  enjoined 
from  paying  out  any  deposits  standing  in  her  name,  or  any  other 
personal  property  held  by  them  for  her,  and  appointing  a  receiver 
of  all  real  and  personal  property,  other  than  the  moneys  on  deposit 
in  the  defendant  banks  and  trust  companies,  now  in  the  possession 
or  under  the  control  of  the  defendant  Elias,  her  agents  or  servants, 
and  all  stocks,  bonds,  bank  books,  mortgages,  certificates  of  deposit,  or 
other  evidences  of  indebtedness  belonging  to  the  said  Hannah  Elias 
or  held  in  trust  for  her  or  for  her  account. 

The  learned  judge  who  granted  the  injunction  puts  it  upon  the 
ground  that  the  action  is  brought  to  recover  money  paid  by  the 
plaintiff  because  of  the  defendant's  threats  to  expose  him,  and  because 
of  the  fear  that  she  would  carry  out  those  threats  if  he  did  not  meet 
her  demands  for  money,  and  that  if  she  acquired  the  plaintiff's 
money  in  the  manner  complained  of  by  him,  she  acquired  it  feloni- 
ously, and  money  so  acquired  and  the  proceeds  and  profits  thereof 
may  be  followed  by  the  real  owner  and  recovered,  and  a  court  of 
equity  will  impose  a  trust  tliereon  in  his  favor.  But  taking  the  alle- 
gations of  the  plaintiff  in  his  complaint  and  affidavit,  and  the  evi- 
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dence  before  the  police  magistrate,  it  is  apparent  that  the  plaintiff's 
statement  in  Iiis  complaint  was  not  justified  by  any  recollection  of 
his  as  to  his  relations  with  the  woman.  Upon  that  examination  he 
repeatedly  states  tliat  he  was  not  afraid  of  anything  that  she  might 
do,  and  that  no  threats  were  made  by  her  that  would  justify  any 
claim  of  extortion. 

To  justify  an  injunction  the  plaintiff  must  bring  the  case  within 
subdivision  1  of  section  604  of  the  Code  of  Civil  Procedure.  Tliat 
subdivision  provides  that  "  where  it  appears  by  affidavit  th&t  the 
defendant  during  the  pendency  of  the  action  is  doing,  or  procuring, 
or  suffering  to  be  done,  *  *  *  an  act  in  violation  of  the  plain- 
tiff's rights  respecting  the  subject  of  the  action,  and  tending  to  ren- 
der the  judgment  ineffectual,  an  injunction  order  may  be  granted 
to  restrain  him  therefrom."  Now,  nothing  of  this  kind  appears  in 
the  affidavit  upon  which  this  motion  was  granted.  There  is  no  evi- 
dence that  the  defendant  appellant  intends  to  dispose  of  this  prop- 
erty, or  that  the  plaintiff  will  be  entitled  to  recover  any  specific 
property  in  the  possession  of  the  defendants.  As  I  view  it,  the 
plaintiff  is  no  more  entitled  to  an  injunction  in  this  action  than  in 
any  case  in  which  a  cause  of  action  is  alleged  against  a  defendant 
and  the  plaintiff  then  asks  to  sequestrate  all  of  the  defendant's  prop- 
erty so  that  it  may  be  held  to  apply  to  any  judgment  which  he  may 
obtain  against  the  defendant. 

For  the  same  reason  I  think  the  order  appointing  the  receiver  was 
unjustified.  Tliere  was  no  property  in  the  hands  of  this  defendant 
shown  to  be  the  propertyof  the  plaintiff  or  to  which  he  was  entitled. 
We  may  assume  that  the  facts  alleged  in  the  complaint  are  sufficient 
allegations  to  sustain  a  cause  of  action  ;  but  before  the  court  is  justi- 
fied in  appointing  a  receiver  the  facts  upon  which  such  relief  is 
granted  must  be  proved  by  competent  legal  evidence.  I  think 
that  there  was  no  evidence  of  the  facts  necessary  to  justify  the 
granting  of  such  relief.  There  was  certainly  nothing  in  the  rela- 
tion of  these  parties  to  justify  a  presumption  that  all  the  money  in 
the  hands  of  the  defendant  appellant  was  obtained  from  the  plain- 
tiff by  extortion  or  duress,  and  there  is  an  absence  of  proof  that  the 
plaintiff  was  not  in  full  possession  of  his  faculties,  or  that  what- 
ever money  he  gave  to  the  defendant  appellant  was  not  voluntarily 
given. 
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It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Patterson,  McLaughlin  and  Laughlin,  JJ.,  concurred ;  Hatch, 
J.,  dissented.  • 

Hatch,  J.  (dissenting) : 

The  conceded  facts  in  this  case  show  that  John  B.  Piatt,  .tlie 
plaintiff,  some  eighteen  years  prior  to  the  present  application 
became  intimate  with  a  negro  prostitute  named  Hannah  Elias,  and 
from  that  time  down  to  tlie  year  1904  he  continuously  had  illicit 
relations  with  her.  For  the  most  part  of  that  time  she  was  a  com- 
mon prostitute.  At  the  inception  of  the  illicit  relations  Piatt  was 
about  sixty-seven  years  of  age  and  Hannah  Elias  about  twenty. 
The  evidence  discloses  that  Hannah  Elias  soon  began  to  exercise  a 
marked  influence  over  Piatt.  She  early  threatened  to  expose  the 
illicit  relations  existing  between  them  and  to  bring  him  into  the 
scandal  and  disgrace  which  publicity  would  involve ;  she  also  excited 
his  fears  by  representing  that  he  was  liable  to  physical  violence  at 
the  hands  of  lier  husband,  and  also  threatened  to  charge  hira  with 
the  paternity  of  an  illegitimate  child.  By  these  means  and  others, 
and  by  constantly  ministering  to  the  debased  passions  of  Piatt,  she 
came  in  the  course  of  time  to  have  him  almost,  if  not  completely, 
under  her  control  and  influence.  Beginning  with  the  year  1896, 
when  Piatt  was  about  seventy-seven  years  of  age,  she  induced  him 
to  advance  her  $19,075,  and  in  the  several  years  following  down  to 
about  May  25, 1904:,  she  received  annually  from  him  sums  of  money, 
the  amount  in  1903  being  $186,409,  and  for  the  portion  of  the  year 
1904  $31,533,  in  all  amounting  to  the  sum  of  $685,385.  Consider- 
ing the  payment  of  this  enormous  sum  of  money  by  a  white  man  to 
a  negro  prostitute,  based  upon  no  other  consideration  than  that  of 
illicit  intercourse,  it  does  not  need  a  great  amount  of  additional 
proof  to  establish  the  existence  of  a  supreme  and  controlling  influ- 
ence of  the  prostitute  over  the  man  and  in  the  latter  a  weakness  as 
pitiable  as  it  is  deplorable.  No  number  of  written  or  spoken  words 
can  add  strength  to  the  condition  which  these  undisputed  facts 
establish,  and  not  a  single  one  of  them  is  denied  or  controverted  in 
the  slightest  degree.     It  seems  to  me  that  it  would  be  a  travesty  on 
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justice  if  the  law  can  afford  no  relief  in  protection  of  such  of  this 
money  and  property  as  remains  in  the  hands  of  Hannah  Elias 
until  a  final  judgment  and  determination  of  the  court  upon  a  trial 
be  had.  As  early  as  1741  Habdwicke,  Lord  Chancellor,  declared 
nnenforcible  a  note  given  by  a  man  to  a  common  prostitute  based 
upon  the  consideration  of  illicit  intercourse.  The  basis  of  the 
decision,  as  expressed  by  the  lord  chancellor,  is  in  these  words: 
"  And  the  ground  wherefore  tlie  court  relieves  against  these  securi- 
ties is  from  a  presumption,  that  as  women  of  the  town  are  full  of 
design  and  artifices  to  impose  upon  people,  that  they  therefore  do 
make  use  of  such  artifices,  and  are  guilty  of  some  fraud  or  imposi- 
tion, in  getting  such  notes;  and  this  presumption  is  made  from 
general  principles  of  policy,  to  discountenance  the  offence  and  to 
destroy  the  credit  of  such  securities;  and  therefore  to  prevent 
women  of  the  town  taking  any  advantage  of  tlieir  artifices,  the 
court  says  such  a  general  presumption  shall  run  against  them  that 
they  may  take  no  advantage  of  such  securities."  {Robinson  v. 
CoXj  9  Mod.  263.)  The  rule  tlius  announced  has  been  followed  by 
the  courts  in  this  country.  {Leighton  v.  Orr^  44  Iowa,  679; 
Hamia  v.  Wilcox^  53  id.  547.)  In  the  latter  case  the  court  said : 
"  The  exercise  of  unlawful  infiuence  will  be  presumed  when  the 
parties  to  a  deed  live  in  adulterous  relations,  in  the  absence  of 
proof  of  a  lawful  consideration.  These  rules  are  in  accord  with 
sound  reason  and  legal  principles.  Their  application  will  tend  to 
restrain  immorality.  No  paramour  should  be  permitted  to  enjoy 
the  wages  of  her  sin,  which  she  obtains  through  the  generosity 
of  her  victim,  stimulated  by  her  ministry  to  his  passions."  {Dean 
V.  Negley^  41  Penn.  St.  312 ;  Shipman  v.  FurnisSy  69  Ala.  555  ; 
Bivins  V.  Jarnigan^  62  Tenn.  [3  Baxt.]  282 ;  Kessinger  v.  Kes- 
singer,  37  Ind.  341.)  In  Cooley  on  Torts  (2d  ed.  p.  603)  the 
learned  author  states :  "  Where  a  transaction  is  brought  about 
while  the  parties  are  living  in  illegal  sexual  relations,  it  is  always 
open  to  suspicion  of  fraud  or  undue  influence;  and  if  it  is  a  gift, 
or  a  sale  for  an  inadequate  consideration,  or  if  it  is  specially  bene- 
ficial to  one  party  rather  than  to  the  other,  the  party  benefited  by 
it  will  be  under  the  necessity  of  showing  that  no  advantage  was 
taken,  and  that  it  was  the  result  of  free  volition."  It  is  evident 
from  these  authorities  that  the  law  is  not  powerless  to  grant  relief 
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in  a  proper  case,  and  if  this  be  not  sach  a  case  I  am  at  a  loss  to 
imagine  one. 

It  is  said,  however,  that  the  testimony  of  Piatt  taken  npon  a 
criminal  proceeding  against  Hannah  Elias  tends  strongly  to  estab- 
lish that  the  payment  of  these  sums  of  money  was  voluntary  upon 
his  part,  and,  therefore,  he  is  not  entitled  to  relief.  Perhaps  this 
is  true,  but  the  testimony  also  establishes  that  Hannah  Elias  when 
the  illicit  relations  began  was  a  young  woman  about  twenty  years 
of  age.  When  the  plaintiff  began  to  give  her  money  she  was  a 
strong  woman,  physically  and  intellectually.  Piatt  was  a  feeble,  old 
man,  physically  and  mentally,  and  in  proportion  as  he  decreased  in 
physical  and  mental  power  his  gifts  to  her  increased  in  size.  When 
he  testified  in  the  Police  Court  he  was  an  old  man  in  his  dotage, 
with  a  rambling  intellect,  insensible  alike  to  his  breach  of  morality 
or  to  his  present  condition.  It  presented  a  spectacle  of  strength 
and  viciousness  overreaching  old  age  and  weakness.  The  relations 
themselves  and  the  relative  condition  of  the  parties  coupled  with 
the  magnitude  of  the  amount  extorted  establishes  beyond  perad- 
venture  that  the  voluntary  character  of  the  gift  was  such  as  a  tigress 
exacts  from  a  helpless  victim.  It  is  further  said  that  the  money 
and  property  which  has  been  tied  up  by  the  injunction  order  is  not 
shown  to  have  been  the  property  and  moneys  received  by  Hannah 
Elias  from  Piatt.  Upon  this  subject  it  is  sufficient  to  say  that  the 
complaint  avers  it  to  be  such  property  and  money,  and  the  affi- 
davit of  Hannah  Elias  does  not  deny  such  averments.  She  alleges 
that  she  had  considerable  property  and  money  prior  to  1896,  and 
she  admits  that  during  the  years  specified  in  the  complaint  she 
received  divers  sums  of  money,  the  amount  of  which  she  is  unable 
to  state,  and  then  she  denies  any  intention  of  disposing  of  the  money 
or  property,  except  for  the  support  and  maintenance  of  herself  and 
her  child.  The  admitted  facts  upon  this  subject  which  show  the 
character  of  the  woman,  her  ability  and  means  of  obtaining  money 
and  property  make  it  plain  that  the  great  bulk  of  that  of  which 
she  is  now  possessed  must  have  come  from  the  source  averred  in 
the  complaint,  and  the  failure  to  deny  that  it  did  not  is  an  admis- 
sion of  the  fact.  The  liability  of  waste  and  improper  disposition  of 
the  property  sufficiently  appeared  to  authorize  the  exercise  of  the 
discretionary  power  in  granting  the  injunction.     (  Van  Ordm  v. 
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Ledwith^  44  App.  Div.  580.)  Under  the  peculiar  circumstances  of 
this  case  and  the  relations  of  these  parties  the  discretionary  power 
thus  exercised  should  not  be  interfered  with. 

The  order  should,  therefore,  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  the  City  of  New  Yobk,  Act- 
ing by  and  through  the  Board  of  Docks,  Relative  to  Acquiring 
Right  and  Title  to  and  Possession  of  the  Uplands  and  Lands, 
Rights,  Terms,  Easements,  Emoluments  and  Privileges  of  and  to 
the  Uplands  and  Lands  Necessary  to  Be  Taken  for  the  Improve- 
ment of  the  Water  Front  of  the  City  of  New  York  on  the  North 
River  Between  Bloomfield  and  Little  West  Twelfth  Streets  and 
Between  Tenth  and  Thirteenth  Avenues,  Pursuant  to  the  Plan 
Heretofore  Adopted  by  the  Board  of  Docks  and  Approved  by 
the  Commissioners  of  the  Sinking  Fund. 

John  Glass,  Appellant ;   T.  H.  Wheeler  Company  and  Others, 

Respondents. 

BhninerU  domain — damages  as  between  the  lessor  and  lessee  of  the  premises  taken  — 
tenants  fixtures,  how  valtied  — provision  of  lease  allowing  fixtures  to  be  removed  by 
the  tenant. 

Where  the  city  of  New  York,  for  the  purpose  of  carrying  out  a  local  improve- 
ment, condemns  premises,  a  portion  of  which  is  in  the  possession  of  a  number 
of  lessees,  the  lessees  are  only  entitled  to  be  awarded  such  portion  of  the  value 
of  the  fixtures  placed  by  them  upon  the  demised  premises  as  is  represented  by 
the  value,  after  being  detached  from  the  premises,  of  that  part  of  such  fixtures 
which  they  are  entitled  to  remove  at  the  expiration  of  their  leases. 

A  provision  contained  in  a  lease,  authorizing  the  lessee  at  the  expiration  of  the 
term  to  remove  fixtures  installed  by  him  upon  the  premises,  does  not  enlarge 
the  legal  right  which  a  tenant  has,  in  the  absence  of  an  express  stipulation  to 
that  effect  in  the  lease,  to  remove  from  the  premises  fixtures  placed  by  him 
upon  the  premises  which  have  not  become  part  of  the  realty. 

APPEA.L  by  John  Glass  from  an  order  of  the  Supreme  Court,  made 
at  the  Kew  York  Special  Term  and  entered  in  the  oflSce  of  the  clerk 
of  the  county  of  New  York  on  the  26th  day  of  May,  1904,  confirm- 
ing  the  report  of  commissioners  of  estimate  aiid  assessment  in  so  far 
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as  it  directs  and  makes  awards  to  the  T.  H.  Wheeler  Company  and 
others  for  certain  fixtures,  and  refusing  to  confirm  said  report  as  to 
the  award  to  the  appellant. 

David  Gerher^  for  the  appellant. 

William  H.  Harris^  for  the  respondents. 

Ingraham,  J. : 

This  is  a  dispute  between  the  owner  of  certain  property,  the  title 
to  which  has  been  acquired  by  the  city  of  New  York  in  this  pro. 
ceeding,  and  certain  tenants  in  possession  of  a  portion  of  said  prop- 
erty. The  appellant,  John  Glass,  was  the  owner  of  the  premises  in 
question  which  at  the  time  of  the  institution  of  this  proceeding  was  in 
possession  of  the  tenants ;  the  respondents  Conron  Brothers  being  in 
possession  of  the  premises  known  as  No.  7  on  the  damage  map,  under 
a  lease  beginning  May  1,  1896,  for  ten  years,  at  an  annual  rental  of 
$8,000  a  year ;  the  premises  known  on  the  damage  map.  as  No.  9 
being  in  the  possession  of  the  respondents  T.  11.  Wheeler  Company, 
under  a  lease  beginning  May  1,  1896,  for  ten  years,  at  an  annual 
rental  of  $4,400 ;  the  premises  No.  8  on  the  damage  map  being  in 
the  possession  of  Armour  &  Co.,  under  a  lease  beginning  Novem- 
ber 1, 1891,  at  an  annual  rental  of  $2,500 ;  and  the  property  No.  12 
on  the  damage  map  being  in  the  possession  of  the  Metropolitan  Hotel 
Supply  Company,  under  a  lease  beginning  March  1, 1896,  for  seven 
years  and  two  months,  at  an  annual  rental  of  $2,750.  The  commis- 
sioners awarded  for  the  property  taken  $1,155,129.78.  To  this  award 
as  the  total  value  of  the  property  no  objection  was  taken.  The  com- 
missioners awarded  to  the  lessees  of  plot  No.  7,  Conron  Brothers, 
for  the  value  of  their  leasehold,  the  sum  of  $5,014.60,  and  also 
awarded  to  Conron  Brothers  for  "  fixtures  not  so  attached  as  to 
have  become  the  property  of  the  owner  of  the  land "  the  sum  of 
$30,000.  The  commissioners  awarded  to  Armour  &  Co.  as  les- 
sees of  plot  No.  8  for  "  fixtures  not  so  attaclied  as  to  have  become 
the  property  of  the  owner  of  the  land,"  $3,500.  The  commissioners 
awarded  to  tlie  T.  H.  Wheeler  Company  as  lessees  of  plot  No.  11  for 
the  value  of  their  leasehold  the  sum  of  $4,763.87,  and  also  to  the 
T.  H.  Wheeler  Company  for  "  fixtures  not  so  attached  as  to  have 
become  the  property  of  the  owner  of  the  land,"  $4,000.     The  com- 
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missioners  also  made  an  award  for  ^'  fixtures  so  attached  to  the 
structures  on  the  property  as  to  become  the  property  of  the  owner 
of  the  land"  to  the  owner  John  Glass  of  $11,281.98. 

Upon  this  report  coming  on  for  confirmation  at  a  Special  Term 
of  the  Supreme  Court,  it  w^as  confirmed  in  all  respects,  except  as  to 
these  awards  for  fixtures  ;  and  as  to  them  the  report  was  confirmed 
so  far  as  the  city  of  New  York  was  concerned;  but  the  report 
was  not  confirmed  so  far  as  the  ownership  of  the  fixtures  was  con- 
cerned or  the  right  to  such  award,  and  the  objection  of  the  parties 
as  to  such  ownership  was  reserved  for  the  further  decision  of  the 
court.  By  a  subsequent  order  of  the  court  entered  on  the  26th 
day  of  May,  1904,  the  question  reserved  in  the  original  order  was 
determined  and  the  said  report  was  confirmed  so  far  as  it  awarded 
to  the  T.  II.  Wheeler  Company  for  fixtures  the  sum  of  $4,150,  and 
to  John  E.  Conron  and  Joseph  Conron,  composing  the  firm  of  Con- 
ron  Brothers,  for  fixtures  the  sum  of  $30,000 ;  but  the  award  to 
John  Glass,  the  landlord,  for  the  sum  of  $7,500  for  fixtures  was  not 
confirmed,  and  the  report  in  that  particular  was  sent  back  to  the 
commissioners  for  correction ;  and  from  that  order  the  landlord, 
John  Glass,  appeals.  Thus,  the  value  of  the  property  taken  by  the 
city,  including  what  is  designated  fixtures  and  for  which  the  city 
was  to  pay,  was  settled  by  these  orders,  and  from  that  determination 
no  appeal  is  taken. 

The  value  of  the  property  thus  acquired  by  the  city  being  fixed, 
the  question  to  be  determined  was,  who  is  entitled  to  the  money  to  be 
paid  by  the  city  for  the  property  acquired.  The  commissioners  ascer- 
tained and  determined  the  value  of  the  leases,  and  for  that  they  made 
an  award  to  the  lessees.  The  amount  of  that  award  is  not  disputed. 
At  tlie  same  time  they  valued  certain  improvements  upon  the 
demised  premises.  The  amount  of  that  award  is  not  disputed,  but 
the  question  is  whether  it  should  be  paid  to  the  landlord  or  to  the 
tenants.  The  leases  under  which  these  tenants  held  possession  were 
introduced  before  the  commissioners.  The  lease  to  Conron  Brothers 
was  dated  January  21,  1896,  and  was  for  ten  years  from  May  1, 
1896,  at  an  annual  rental  of  $3,000.  The  tenant  covenanted  to 
keep  the  premises  in  repair  and  at  the  expiration  of  the  term 
to  deliver  up  the  demised  premises  in  good  order  and  condition. 
App.  Div.— Vol.  CI.         34 
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There  was  no  covenant  by  which  the  tenant  could  remove  any 
buildings  or  other  improvements  that  he  had  placed   upon  the 
premises.     The  lease  by  the  landlord  to  the  T.  H.  Wheeler  Com- 
pany, dated  in  February,  1896,  was  for  ten  years  from  the  Ist  of 
May,  1896,  at  an  annual  rental  of  $4,400,  the  tenant  to  keep  tlie 
premises  in  repair,  but  the  fixtures  "  put  in  by  the  said  tenant  belong 
and  is*  the  property  of  said  tenant  and*  may  remove  the  same  at  the 
expiration  of  this  lease,  but  the  premises  shall  be  left  the  same  as 
found  and  at  the  end  or  other  expiration  of  the  term,  shall  deliver 
up  the  demised   premises   in  good   order   or   condition,   damages 
by  the  elements  excepted."     The  lease  under  which  the  Metropol- 
itan Hotel  Supply  Company  held  was  dated  March  6,  1896,  was 
for  a  term  of  seven  years  and  two  months  from  Mai-ch  1, 1896, 
and  contained  the  same  covenants  as  to  repairs,  but  no  covenant 
authorizing  the  tenant  to  remove  any  buildings  or  improvements 
placed  upon  the  property.     The  lease  to  Armour  &  Co.  was  dated 
October  19,  1891,  was  for  a  term  of  ten  years  from  the  Ist  of 
November,  1891,  at  an  annual  rental  of  $2,500,  and  contained  the 
same  covenant  as  to  repairs,  with  no  clause  in  the  lease  allowing  the 
tenant  to  remove  any  fixtures  or  other  structure  placed  upon  the 
property  during  the  term. 

Under  these  leases  the  tenants  made  certain  alterations  and  repairs 
in  the  buildings  upon  the  demised  premises  necessary  to  adapt  the 
premises  to  the  use  to  which  they  were  to  be  put,  but  it  is  qnite 
clear  from  the  testimony  that  the  right  to  remove  this  property  hj 
the  tenants  would  have  been  of  little  if  any  value.  Thus,  Mr. 
Wheeler,  testifying  as  to  the  property  that  was  put  in  by  the  Wheeler 
Company,  stated  generally  that  an  ice  box  for  which  he  made  a 
claim  could  be  taken  out,  but  that  it  would  then  be  mere  lumber 
and  it  would  be  impossible  to  restore  it  to  the  same  condition  in 
any  other  place ;  and  that  various  partitions  and  pipes  could  be 
taken  out  without  materially  injuring  the  building,  but  there  was  no 
evidence  to  show  that  after  they  had  been  taken  out  they  would  be 
of  any  substantial  value.  The  testimony  on  behalf  of  the  tenants 
Conron  Brothers  was  that  they  were  in  the  wholesale  poultry  and 
game  business,  that  they  installed  a  cold  storage  plant  to  supply  cold 

♦Ac. 
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storage  for  themselves  and  others,  and  that  they  supplied  this  cold 
storage,  electric  light  and  steam  for  the  tenants  of  the  block.     This 
witness  described  the  improvement  that  they  made  on  the  building : 
*'  Beginning  at  the  cellar,  the  cellar  was  concreted  when  we  went  in 
there.     Wo  had  to  take  and  put,  pitch  the  walls  and  the  cellar ; 
then  we  started  to  build  our  ice  houses  and  freezers  comprising  the 
air  space  with  so  many  boards  and  paper,  comprising,  I  suppose, 
what  you  would  call  so  many  houses  in  one.     *     *     *     With  cross 
partitions  and  doors  from  place  to  place."     lie  further  testified  that 
he  built  the  fixtures  on  the  first  floor ;  Jthat  they  had  to  calk  the 
flooi-6,  and  put  asphalt  on  the  first  floor  covering  the  whole  space 
used    by   the   coolers   outside  of   the   office,  and   then   put  in  ice 
machines  and  boilers;  that  in  the  basement  of  Bloomfield  street  they 
put  ice  tanks  for  making  ice,  and  elevator  for  engine,  and  also  put  an 
elevator  there  and  different  apparatus  necessary  for  their  business, 
piping,  etc. ;  that  the  elevator  runs  from  the  basement  to  the  second 
story ;  that  upon  the  second  story  they  had  what  they  called  a 
mezzanine  floor ;  that  they  put  the  freezers  on  the  same  floor  and 
insulated  them  thoroughly ;  that  these  rooms  were  all  piped  for  the 
the  different  temperatures  required ;  that  in  the  front  part  of  the 
building  they  made  an  office  and  equipped  the  place  with  the  usual 
trade  fixtures ;    that  they  also  put   electric  wires  throughout  the 
building ;  that  they  had  two  tubular  boilers,  two  ice  machines,  also 
duplicate  pumps,  two  dynamos,  two  engines,  switch  board  and  all 
the  necessary  equipment  to  run  a  cold  storage  plant.     They  also 
established  pipes  through  the  different  portions  of  the  block  going 
to  their  other  customers.     An  expert  witness  gave  a  detailed  descrip- 
tion of  the  machinery  and  fixtures  installed  by  Conron  Brothers.    He 
estimated  the  value  of  the  fixtures  as  new  materials  at  $75,487.69, 
which,  with  a  depreciation  of  $11,323.15,  made  the  property  that  he 
found  there  of  the  value  of  $64,164.54.     But  he  testified  that  the 
most  of  this  property  taken  out  of  this  building  would  be  of  no  value, 
the  cost  of  removal  equalling  the  value  of  it  as  old  material.     The 
machinery  he  estimated  as  of  the  value  of  about  $3,000,  as  second 
hand   machinery.     The  testimony  in  regard  to  the  fixtures  of  the 
other  tenants  was  substantially  the  same. 

All  of  the  machinery  and  other  appliances  installed  by  these  ten- 
ants was  valuable  only  to  the  tenants  in  the  buildings,  and  detached 
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from  the  bailding  or  removed,  they  were  of  little  valae.  An  exam- 
ination of  the  testimony  also  shows  that  this  machinery,  electric 
wiring,  pipes  and  refrigerating  machinery  were  all  a  part  of  the 
buildings.  It  does  not  require  an  expert  to  show  that  a  pipe  to  con- 
duct water  or  gas  from  one  part  of  a  building  to  another,  or  wires 
to  conduct  electricity,  which  are  built  into  the  premises  become  a 
part  of  the  building,  and  while  it  may  be  that  they  could  be  pulled 
out  without  materially  injuring  the  building,  the  very  method  by 
which  they  are  annexed  to  the  building  makes  them  a  part  of  it, 
rendering  them  valueless  Qxcept  for  a  use  connected  with  the  build- 
iug.  I  think  it  clear  that  generally  all  of  such  installation  becomes 
a  part  of  the  realty,  and  that  even  as  between  landlord  and  tenant, 
the  tenant  would  not  have  the  right  at  the  expiration  of  his  lease  to 
remove  what  has  become  a  part  of  the  building  itself;  but  as 
between  this  landlord  and  his  tenants  the  right  of  the  tenants  to 
these  fixtures  was,  apart  from  the  use  in  connection  with  the  build- 
ing during  the  balance  of  the  term  demised,  solely  that  of  a  right 
to  remove  at  the  expiration  of  the  term  such  portion  of  the  machin- 
ery as  had  not  become  a  part  of  the  realty.  This,  so  far  as  I  can 
judge  from  this  testimony,  is  confined  to  a  few  machines  and  steam 
engines  and  things  of  that  character  which  could  \)e  taken  out  with- 
out injury  to  the  building.  I  do  not  think  that  boilers  built  into  the 
walls  and  which  could  onl}'  be  removed  by  tearing  them  down  are 
trade  fixtures  that  can  be  removed  by  a  tenant;  and  as  between 
landlord  and  tenant,  as  I  view  it,  all  the  interest  that  the  tenant  has 
at  the  expiration  of  his  lease  is  the  right  to  remove  such  of  the 
property  as  he  has  placed  upon  the  demised  premises  which  are 
trade  fixtures ;  and  upon  the  property  being  taken  for  public  use 
he  has  the  right  to  have  the  value  of  his  lease  and  also  the  value  of 
this  right  to  remove  these  trade  fixtures  at  the  expiration  of  his 
lease.  He  would  then  receive  full  compensation  if  he  were  paid 
the  value  of  the  property  that  he  has  the  right  to  remove  after  it  is 
severed  from  the  property.  He  certainly  lias  not  the  right,  as 
against  his  landlord,  to  have  a  value  fixed  upon  such  property  based 
upon  what  it  would  cost  to  install  it,  with  a  depreciation  of  its  use 
during  the  time  that  it  has  been  in  use. 

As  T  read  this  testimony,  there  is  no  evidence  to  justify  any  award 
to  the  Metropolitan  Hotel  Supply  Company  or  to  Armour  &  Co. 
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for  these  trade  tixtnres,  and  I  think  the  commissioners  were  entirely 
right  in  refusing  to  make  any  award  to  them.  My  conchision  is  the 
same  as  to  the  Wheeler  Company.  There  is  no  evidence  to  justify 
a  tinding  that  it  had  the  right  to  recover  anything  that  it  had  added 
to  this  building  or  erected  upon  the  demised  premises.  It  is  true 
its  lease  contains  a  provision  allowing  it  to  remove  fixtures,  but 
that  permission  does  not  enlarge  the  right  that  it  would  have  at 
law  in  the  absence  of  a  provision  to  that  effect  in  the  lease  to 
remove  what  it  had  placed  upon  the  premises  and  which  had  not 
become  actually  a  part  of  the  realty.  As  to  Conron  Brothers,  it 
would  appear  that  some  of  the  machinery  was  taken  which  would 
have  had  a  value  after  it  was  removed  and  for  which  they  were 
entitled  to  an  award,  but  certainly  the  award  that  was  made  was 
much  in  excess  of  any  property  rights  that  they  had,  or  of  the  fair 
value  of  any  property  that  they  had  a  right  to  remove. 

My  conclusion  is  that  the  order  appealed  from,  so  far  as  it  refused 
to  confirm  the  report  as  to  the  award  made  to  Armour  &  Co.  and 
the  Metropolitan  Hotel  Supply  Company,  should  be  reversed  and 
the  report  confirmed ;  tliat  as  to  the  Wheeler  Company  the  order 
appealed  from  should  be  reversed  and  the  matter  sent  back  to  the 
commissioners  with  directions  to  award  the  value  of  the  fixtures 
described  in  the  report,  as  property  detached  from  the  freehold, 
and  that  in  relation  to  Conron  Brothers,  the  order  appealed  from 
should  be  reversed  and  the  matter  sent  back  to  the  commissioners 
to  make  an  award  to  them  for  the  property  taken  by  the  city  belong- 
ing to  them  which  they  had  a  right  to  remove  and  which  value 
should  be  based  upon  the  value  of  the  particular  property  after  it 
had  been  detached  from  the  building  at  the  expiration  of  the  term 
demised;  the  appellant  to  have  costs  of  this  appeal  against  the 
respondents. 

Van  Brunt,  P.  J.,  Patterson,  Hatch  and  Laughlin,  JJ., 
concurred. 

As  to  Armour  &  Co.  and  Metropolitan  Hotel  Supply  Company 
order  reversed  and  report  confirmed  ;  and  as  to  Wheeler  Company 
and  Conron  Brothers,  order  reversed  and  matter  sent  back  to  the 
commissioners  as  stated  in  opinion.  Costs  of  appeal  to  appellant 
against  the  respondents. 
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Bridget  Sheridan,  as  AdminiBtratrix,  etc.,  of  Matthew  Coonet, 
Deceased,  Respondent,  v.  Interborough  Rapid  Transit  Company 
and  the  Joyce  Trucking  Company,  Appellants. 

Negligence  —  dsat?^  of  an  employee  of  an  elerated  railroad  company,  sitting  on  a 
scaffold  iuspended  under  its  sti'ticture,  from  a  collision  with  a  truck  passing  under 
it  —  negligetice  of  men  employed  by  the  company  to  warn  approaching  truckt  — 
negligence  of  the  railroad  company  and  of  the  trucking  company  —  contributory 
negligence  of  tJie  killed  employee  —  additional  allowance  sustained  in  the  absence 
of  an  exception. 

In  an  action,  brought  against  a  railroad  company  and  a  trucking  company  to 
recover  damages  resulting  from  the  death  of  the  plaintiffs  intestate,  it  appeared 
that  for  the  use  of  its  workmen  in  repairing  the  elevated  railroad  structure 
located  on  Sixth  avenue,  in  the  city  of  New  York,  a  scaffold  had  been  sus- 
pended from  the  elevated  structure,  the  bottom  of  which  scaffold  was  about 
thirteen  feet  and  five  inches  above  the  street  and  about  two  feet  below  the 
elevated  structure;  that  there  was  sufficient  room  beneath  the  scaffold  to  afford 
an  unobstructed  passage  to  the  ordinary  traffic  of  the  street,  and  that  the  only 
danger  of  a  collision  with  the  scaffold  was  from  a  truck  loaded  to  an  unusual 
height;  that,  to  prevent  such  an  occurrence,  the  railroad  company  employed 
two  watchmen  to  warn  such  trucks;  that  on  the  occasion  in  question  the  driver 
of  one  of  the  trucks  of  the  defendant  trucking  company,  disregarding,  as  the 
evidence  tended  to  show,  the  warnings  given  by  the  watchmen,  drove  under 
and  collided  with  the  scaffold,  throwing  the  plaintiff's  intestate,  who  was  at 
work  on  the  scaffold,  into  the  street  and  causing  him  to  sustain  injuries  from 
which  ho  died. 

It  further  appeared  that  the  driver  of  the  truck  had  plenty  of  room  to  drive 
on  either  side  of  the  elevated  railroad  structure;  that  the  scaffold  was  of 
the  kind  ordinarily  used  in  making  repairs  to  the  elevated  structure,  and  no 
evidence  was  given  that  it  was  not  properly  constructed  or  was  not  suffi- 
cient to  protect  the  men  at  work  thereon  if  not  interfered  with  by  passing 
trucks. 

Upon  an  appeal  from  a  judgment  entereil  upon  a  verdict  against  both  defeud- 
ants,  it  was 

Held,  that  the  evidence  was  not  sufficient  to  sustain  a  finding  of  negligence  on 
the  part  of  the  railroad  company ; 

That  even  assuming  that,  on  the  occasion  of  the  accident,  the  watchmen  sta- 
tioned by  the  railroad  company  had  negligentl}'  failed  to  perform  their  duty, 
such  negligence  was  the  negligence  of  the  intestate's  fellow-servants,  for  which 
the  railroad  company  was  not  responsible; 

That  the  fact  that  evidence  wns  given  tending  to  show  that  on  the  occasion  of 
the  accident  a  bolt  hung  down  a  few  inches  below  the  floor  of  the  scaffold  was 
not  material  on  the  question  of  the  railroad  company's  negligence; 
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That  the  question  whether  the  defeudant  trucking  compaDy  was  guilty  of  negli- 
gence was  properly  submitted  to  the  jury,  and  that  their  finding  thereon  was 
sustained  by  the  evidence; 

That  the  fact  that  the  intestate  was  the  only  one  of  the  men  at  work  upon  the 
scaffold  who  was  knocked  therefrom  at  the  time  of  the  collision  did  not  estab- 
lish that  he  was  guilty  of  contributory  negligence; 

That  the  Appellate  Division  will  not,  in  the  absence  of  an  exception,  interfere 
with  the  action  of  the  judge  presiding  at  the  trial  of  a  negligence  action  in 
granting  an  extra  allowance  of  costs  to  a  successful  plaintiff. 

Appeal  by  the  defendants,  the  Interborough  Rapid  Transit  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  2d  day  of  May,  1904,  upon  the  verdict  of  a  jury  for 
$9,000,  and  also  an  appeal  by  each  defendant  from  an  order  denying 
such  defendants'  motion  for  a  new  trial  made  upon  the  minutes, 
which  orders  were  entered  in  said  clerk's  office  on  the  2d  day  of 
May,  1904,  and  the  29th  day  of  April,  1904,  respectively. 

Henry  W.  Toft,  for  the  appellant  Interborough  Rapid  Transit 
Company. 

Bertrand  L,  PetUgrew,  for  the  appellant  Joyce  Trucking 
Company. 

Charles  Pope  Caldwell^  for  the  respondent. 

Inqraham,  J. : 

This  action  was  brought  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  the  allegation  being  that  his  death  was  caused  by 
the  joint  negHgence  of  the  defendants.  The  jury  found  a  verdict 
for  $9,000  against  both  defendants  jointly,  and  both  defendants 
have  appealed  from  the  judgment  entered  thereon  and  from  an 
order  denying  the  defendants'  several  motions  for  a  new  trial.  The 
plaintiff's  intestate  was  in  the  employ  of  the  railroad  company, 
engaged  in  repairing  the  structure  of  the  railroad  company  on  Sixth 
avenue  between  Thirty-nintli  and  Fortieth  streets,  in  the  city  of 
New  York.  A  scaffold  had  been  suspended  from  the  structure  for 
the  use  of  tlie  workmen,  and  the  plaintiff's  intestate  was  drilling 
holes  in  the  iron  l)eams  or  girders  of  the  structure.  A  truck  belong- 
ing to  the  defendant,  the  trucking  company,  driving  along  Sixth 
avenue  under  the  structure,  collided  with  the  scaffold  upon  which 
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the  deceased  was  at  work,  tlirowiug  him  to  the  street  and  eansiDg 
injuries  which  resulted  in  his  death,  and  the  accident  was  tlie  direct 
i-esnlt  of  the  collision  with  the  truck.  The  lowest  part  of  the  ele- 
vated structure  was  fifteen  feet  and  five  inches  above  the  pavement 
and  the  scaffold  or  staging  was  but  about  two  feet  below  the  strno- 
ture.  The  scaffold  was  built  so  that  the  surface  cars  could  pass 
beneath  it,  and  the  evidence  is  that  these  cars  were  about  ten  feet 
and  nine  inches  in  height.  To  protect  the  men  at  work  on  these 
scaffolds,  the  railroad  company  employed  two  watchmen,  who  were 
instructed  to  warn  vehicles  of  suflScient  height  to  interfere  with  the 
scaffolds  when  passing  under  them,  and  there  was  evidence  that  on 
the  day  of  the  accident  both  of  these  watchmen  were  on  duty.  The 
truck  was  moving  in  a  southerly  direction,  and  one  of  the  watchmen 
testified  that  he  saw  the  truck  approaching  and  shouted  to  it  to  stop, 
but  that  the  driver  disregarded  the  warning,  drove  on  and  collided 
with  the  scaffold.  The  driver  of  the  truck  and  other  employees  of 
the  trucking  company  upon  the  truck  testified  that  they  heard  no  such 
warning.  There  is  no  evidence  that  these  scaffolds  were  not  entirely 
safe  so  long  as  they  were  not  interfered  with.  They  were  the  kind 
in  use  when  repairs  were  being  made  to  the  elevated  railroad  struc- 
ture, and  at  this  time  there  were  several  scaffolds  of  the  same  kind 
in  use  in  this  locality.  There  was  evidence  tending  to  show  that  at 
the  time  of  this  accident  a  bolt  extended  down  from  the  scaffold 
some  distance  below  its  floor. 

At  the  end  of  the  plaintiff's  case  each  of  the  defendants  moved 
to  dismiss  the  complaint ;  the  railroad  company  upon  the  ground 
that  there  was  not  shown  to  be  any  negligence  on  the  part  of  the 
railroad  company ;  that  no  act  of  the  railroad  company  was  the 
approximate  cause  of  the  accident,  but  that  the  approximate  cause 
appeared  to  be  the  negligence  of  the  driver  of  the  truck  coming  in 
contact  with  this  structure.  These  motions  were  denied,  each  of 
the  defendants  taking  an  exception.  Testimony  was  then  intro- 
duced by  both  of  the  defendants,  and  at  the  end  of  all  the  evidence 
these  motions  were  again  renewed  and  were  denied.  The  court 
submitted  the  question  to  the  jury,  who  found  a  joint  verdict 
against  both  defendants. 

1  do  not  think  the  evidence  was  sufficient  to  justify  a  finding  of 
negligence  against  the  railroad  company.     There  is  no  evidence 
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that  the  scaffold  was  not  properly  constructed  and  was  not  sufficient 
to  protect  the  men  working  upon  it  so  long  as  it  was  not  interfered 
with  by  trucks  upon  the  street.  Such  a  scaffold  was  necessary  to 
repair  the  elevated  railroad  structure.  The  railroad  company  was 
bound  to  furnish  its  employees  with  a  reasonably  safe  place  to  work ; 
but  it  was  certain  that  there  would  be  a  collision  if  a  vehicle  of  suffi- 
cient height  to  strike  the  scaffold  attempted  to  drive  under  it. 
There  was  no  way  of  avoiding  such  a  collision  except  for  the  rail- 
road company  to  employ  watchmen  upon  the  street  to  warn  vehicles 
against  interfering  with  the  structure.  The  evidence  is  that  the 
railroad  company  did  employ  watchmen  on  the  street,  and  tlie 
preponderance  of  evidence  is  that  these  watchmen  were  on  duty  at 
the  time  of  the  collision.  Asswning  that  in  this  instance  the  watch- 
men failed  to  perform  their  duty,  the  railroad  company  performed 
its  duty  b}*^  providing  watchmen  charged  with  the  duty  of  protect- 
ing its  employees  so  far  as  possible,  and  if  the  watchmen  were  neg- 
ligent, it  was  the  negligence  of  fellow-servants,  for  which  the  rail- 
road company  is  not  responsible. 

Whether  or  not  a  bolt  hung  down  a  few  inches  below  the  .scaf- 
fold, 1  do  not  consider  at  all  material,  as  from  the  undisputed  testi- 
mony and  the  situation  itself  it  is  apparent  that  there  was  plenty  of 
room  underneath  the  scaffold  as  constructed  for  the  ordinary  use  of 
the  street,  and  that  the  only  danger  was  from  a  truck  loaded  to  an 
unusual  height;  and  to  prevent  such  a  truck  from  driving  under 
the  structure  the  railroad  company  adopted  the  only  means  that  it 
could  by  the  employment  of  competent  watchmen  to  warn  such 
trucks  against  driving  under  the  scaffold. 

I  think,  however,  that  the  question  as  to  the  negligence  of  the 
trucking  company  was  properly  submitted  to  the  jury.  The  driver 
of  this  truck  was  aware  of  the  fact  that  the  scaffolds  were  suspended 
from  the  elevated  railroad  structure.  He  had  plenty  of  room  to 
drive  on  either  side  of  the  structure.  He  chose  to  drive  down 
upon  the  tracks  of  the  surface  cars  under  the  structure,  and  the 
accident  was  directly  caused  by  a  collision  between  this  loaded 
truck  and  this  scaffold.  The  use  of  the  scaffold  by  the  railroad 
company  was  lawful.  The  company  had  the  right  to  take  the 
necessary  measures  to  repair  the  structure  and  in  pursuance  of  that 
right  they  had  constructed  these  scaffolds,  and  their  men  were  upon 
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them  at  work.  Whether  tlie  accident  was  caused  by  striking  a  bolt 
whicli  extended  below  the  scaffold,  or  by  striking  the  scaffold  itself, 
tlie  trucking  company  had  no  right  to  drive  its  trucks  in  such  close 
proximity  to  the  scaffold  as  to  endanger  the  lives  of  those  upon  it, 
when  thei-e  was  plenty  of  room  on  either  side  of  the  street  where 
the  truck  could  have  been  driven.  Whether  or  not  under  such  cir- 
cumstances it  was  a  prudent  act  to  drive  the  truck  under  these 
scaffolds  was,  I  think,  a  question  for  the  jury,  and  their  finding  tliat 
the  trucking  company  was  negligent  is  sustained  by  the  evidence. 

There  was  no  evidence  to  show  that  the  deceased  was  guilty  of 
contributory  negligence.  lie  was  sitting  upon  this  scaffold,  which 
was  about  two  feet  below  the  structure,  and  at  the  time  of  the 
accident  was  engaged  in  drilling  a  hole  in  one  of  the  iron  beams  on 
which  it  was  placed.  A  fellow-workman  who  was  upon  the  scaffold 
and  saw  the  danger  of  the  collision  and  who  gave  a  shout  of  warning 
caught  hold  of  the  structure  and  so  saved  himself  from  being  thrown 
to  the  street.  Whether  the  deceased  thus  attempted  to  save  himself 
does  not  appear ;  but  from  the  evidence  this  warning  seems  to  have 
l>een  almost  contemporaneous  with  the  collision,  and  whether  the 
deceased  caught  hold  of  a  part  of  the  structure  and  his  hand  slipped 
or  the  collision  was  of  sufficient  force  to  break  his  hold  is  not  dis- 
closed ;  but  the  evidence  is  that  he  was  knocked  off  the  scaffold 
by  the  force  of  the  collision,  and  the  fact  that  other  men  succeeded 
in  saving  themselves  was  not,  as  a  matter  of  law,  evidence  that  the 
deceased  was.  guilty  of  contributory  negligence.  There  was  no 
exception  to  the  charge  and  the  only  question  of  evidence  relied 
upon  by  the  trucking  company  is  as  to  the  admission  of  certain  evi- 
dence by  the  railroad  company  which  had  relation  to  its  acts,  and 
had  no  bearing  upon  the  negligence  of  the  trucking  company. 

My  conclusion,  therefore,  is  that  there  was  no  evidence  that  the 
railroad  company  was  guilty  of  negligence  and  that  the  judgment 
and  order  as  against  it  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event ;  that  the  case  as 
against  the  trucking  company  was  properly  submitted  to  the  jnry, 
and  that  there  was  no  error  which  would  justify  a  reversal  of  the 
judgment.  It  follows  that  the  judgment  and  order  as  against  the 
trucking  company  mnst  be  afKrmed. 

Tlie  court  granted  an  extra  allowanoe  of  five  per  cent  upon  the 
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aiQOQQt  of  the  verdict,  but  no  exception  was  taken  to  this  allowance 
by  either  of  the  defendants,  and  in  the  absence  of  an  exception,  we 
are  not  disposed  to  interfere  with  the  action  of  the  court  below  in 
granting  the  extra  allowance. 

Van  Brunt,  P.  J.,  MoLacohlin  and  Hatch,  JJ.,  concurred. 

As  against  the  raiboad  company,  judgment  reversed,  new  trial 
ordered,  costs  to  appellant  to  abide  event;  and  as  against  the  truck- 
ing company,  judgment  and  order  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York  Relative  to  Acquiring 
Title,  Wherever  the  Same  Has  Not  Been  Heretofore  Acquired, 
to  the  Lands,  Tenements  and  Hereditaments  Required  for  the 
Purpose  of  Opening  Whitlock  Avenue  (Although  Not  Yet 
Named  by  Proper  Authority),  from  Hunt's  Point  Road  to  West- 
chester Avenue,  as  the  Same  Has  Been  Heretofore  Laid  Out  and 
Designated  as  a  First-class  Street  or  Road  in  the  Twenty-third 
Ward  of  the  City  of  New  York. 

The  City  of  New  York,  Appellant ;  Real  Estate  Corporation 
OF  New  York  City,  Respondent. 

A$se9sment  in  itreet  opening  proceedings  in  the  city  of  Ntw  York —  tJie  report  of  the 
commissioners  beeo7nee  conclvfiice  at  once,  on  entry  of  the  order  confirming  it  — 
effect  of  a  subsequent  resolution  of  tlie  board  of  estimate  and  apportionment  direct- 
ing that  part  of  tlie  assessment  be  borne  by  the  city. 

Under  the  provisions  of  the  revised  Greater  New  York  charter  relating  to  street 
opening  proceedings  (Laws  of  1901,  chap.  466,  §§  980-1005)  upon  the  entry  of 
the  order  finally  confirming  the  report  of  the  commissioners  of  estimate  and 
assessment  appointed  in  the  proceeding  the  report  becomes  conclusive  both  as 
to  the  amount  to  be  paid  to  the  property  owners  and  the  amount  of  the  assess- 
ment to  be  paid  by  the  owners  of  the  property  benefited. 

The  entry  of  the  order  terminates  the  proceeding  and  no  subsequent  action  by 
the  city  or  by  others  interested  in  the  proceeding  can  affect  it;  it  can  only  be 
attacked  by  appeal  or  by  an  application  to  set  it  aside  based  upon  some  fraud, 
error  or  mistake  in  the  proceeding. 

The  fact  that  subsequent  to  the  entry  of  the  order  finally  confirming  the  report 
ana  before  the  assessment  included  in  the  report  has  been  entered  in  the  <  ffice 
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of  the  collector  of  assessments  and  arrears,  and  has  become  a  lien  upon  the 
property  assessed,  the  boanl  of  estimate  and  apportionment  of  the  city  passes 
a  resolution  (pursuant  to  section  980  of  the  revised  Greater  New  York  charter) 
directing  that  a  portion  of  the  expense  of  the  proceeding  shall  be  borne  by  the 
city  at  large,  does  not  justify  the  court  in  vacating  the  final  order  confirming 
the  report  of  the  commissioners  of  estimate  and  assessment. 

Section  1017  of  the  revised  Greater  New  York  charter,  which  provides  that  "  no 
assessments  for  any  local  improvements  shall  be  deemed  to  be  fully  confirmed, 
so  as  to  be  due  and  be  a  lien  upon  the  property  included  in  the  assessment, 
until  ten  days  after  the  title  thereof,  with  the  date  of  confirmation,  shall  be 
entered,  with  the  date  of  such  entry,  in  a  record  of  the  titles  of  assessments 
confirmed,  to  be  kept  in  the  office  of  the  collector  of  assessments  and  arrears," 
does  not  prevent  the  final  order  confirming  the  report  of  the  commissioners  of 
estimate  and  assessment  from  being  conclusive  upon  both  the  city  and  the 
property  owners  from  the  date  of  the  entry  thereof. 

QucBre,  whether  the  board  of  estimate  and  apportionment  had  power  to  pass  the 
resolution  in  question  after  the  report  of  the  commissioners  of  estimate  and 
assessment  had  been  confirmed  and  as  to  the  effect  if  any  of  such  resolution. 

Appeal  by  The  City  of  New  York  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  tlie  county  of  New  York  on  the  13th  day  of 
November,  1902,  setting  aside  an  order  entered  in  said  clerk's  office 
on  the  10th  day  of  February,  1902,  which  confirmed  the  report  of 
commissioners  of  estimate  and  assessment,  and  remitting  the  pro- 
ceedings to  said  commissioners  for  correction. 

John  P.  Dunn,  for  the  appellant. 

Joseph  A.  F tannery y  for  the  respondent. 

Inoraham,  J. :  ' 

This  proceeding  was  commenced  to  acquire  title  to  the  real  prop- 
erty required  for  the  purpose  of  opening  Whitlock  avenue  from 
Hunt's  Point  road  to  Westchester  avenue,  in  the  borough  of  The 
Bronx,  city  of  New  York.  The  commissioners  of  estimate  and 
assessment  were  duly  appointed  and  duly  made  their  report. 
Notice  of  the  filing  of  this  report,  with  motion  to  confirm  the  same, 
was,  on  the  22d  of  June,  1899,  served  on  all  parties  who  appeared 
in  the  proceeding.  Tlie  report  was  finally  confirmed  by  an  order 
dated  January  14, 1902,  and  entered  on  February  10, 1902.  Before 
the  assessment  included  hi  this  report  had  been  entered  In  the  office 
of  the  collector  of  assessments  and  arrears  and  had  become  a  lien 
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upon  the  property  assessed,  and  on  the  3d  of  October,  1902,  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York 
passed  a  resolution  that  eight  and  one-third  per  cent  of  the  costs  and 
expenses  of  the  proceeding,  including  the  amount  necessary  to 
acquire  title  to  the  real  estate,  should  be  borne  and  paid  by  the  city 
of  New  York,  and  on  the  10th  of  October,  1902,  the  Re«l  Estate 
Corporation  of  the  City  of  New  York,  the  owner  of  certain  prop- 
erty assessed  for  beneiit,  noticed  a  motion  to  set  aside  and  vacate  the 
order  confirming  the  report  of  the  commissioners  so  far  as  the  same 
related  to  the  assessment,  upon  the  ground  that  a  resolution  of  the 
board  of  estimate  and  apportionment  had  been  passed  by  which  a 
portion  of  the  expense  of  the  proceeding  should  be  paid  by  the  city 
of  New  York.  This  motion  coming  on  to  be  heard  at  Special 
Term,  was  granted ;  and  from  the  order  granting  that  motion  the 
city  of  New  York  appeals. 

The  proceeding  was  instituted  under  the  Consolidation  Act  (Laws 
of  1882,  chap.  410,  §  955  et  seq.^  as  amd.)  prior  to  the  passage  of  the 
charter  of  1897  (Laws  of  1897,  chap.  378).  When  the  report  of 
the  commissioners  of  estimate  and  assessment  was  finally  confirmed, 
however,  the  charter  of  1901  (Laws  of  1901,  chap.  466)  was  in 
force,  but  as  there  is  no  substantial  diflEOTence  between  the  pro- 
visions of  the  Consolidation  Act  and  this  charter,  reference  will  be 
made  to  the  sections  of  the  charter.  Section  980  provides  that 
after  hearing  the  testimony  produced  by  the  parties  interested  and 
considering  such  proofs  as  may  be  oflEered,  the  commissioners  of 
estimate  and  assessment  shall  ascertain  and  estimate  the  compen- 
sation which  ought  to  be  made  by  the  city  of  New  York  to  the 
respective  owners  and  persons  entitled  unto  or  interested  in  the 
lands  and  premises  required  for  the  improvement,  and  make  a  just 
and  equitable  estimate  and  assessment  also  of  the  value  of  the  bene- 
fit and  advantage  of  such  improvement  to  the  respective  owners 
and  persons  entitled  to  or  interested  in  the  lands  and  premises  not 
required  for  the  said  improvement,  and  prepare  an  abstract  of  tlieir 
estimate  and  assessment.  It  also  provides  that  the  board  of  estimate 
and  apportionment  could  in  any  case  determine  whether  any  and, 
if  any,  what  proportion  of  the  cost  and  expense  thereof  should  be 
borne  and  paid  by  the  city  of  New  York,  and  the  remainder  of  such 
cost  and  expense  should  be  assessed  upon  the  property  deemed  to 
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be  benefited  thereby  and  that  itshonld  be  lawful  for  the  said  commis- 
sioners, if  they  should  deem  it  just  and  equitable  under  the  circum- 
stances to  do  so,  but  not  otherwise,  to  assess  any  part,  not  exceeding 
one-third  part,  of  the  estimated  vahie  of  any  building  or  buildings 
taken  in  the  proceeding,  but  not  of  any  other  improvement,  upon 
the  citj^of  New  York/  Section  981  provides  that  tlie  commissioners 
should  deposit  in  the  bureau  of  street  openings  in  the  law  depart- 
ment an  abstract  of  their  estimate  and  assessment  at  least  thirty 
days  before  their  report  should  be  presented  to  the  court  for  con- 
iirmation.  They  are  also  thereby  required  to  publish  a  notice  stat- 
ing tlieir  intention  to  present  their  report  for  confirmation  to  the 
Supreme  Court  at  a  time  and  place  specified  in  said  notice.  Sec- 
tion 984  provides  that  after  considering  the  objections,  if  any,  and 
making  any  correction  or  alteration  of  their  estimate  or  assess- 
ment which  said  commissioners  or  any  two  of  tliem  shall  find  to 
be  just  and  proper,  the  said  commissioners  shall  file  the  said 
report,  signed  by  them  or  a  majority  of  them,  in  the  ofiice  of 
the  clerk  of  the  county  where  the  lands  are  situated  at  least 
five  days  before  the  time  mentioned  in  said  notice  for  the  pre- 
sentation of  said  report  to  the  court  for  confirmation,  or  the  date 
to  which  the  same  shail  have  been  duly  adjourned :  that  the  cor- 
poration counsel  may  present  the  same  for  confirmation,  or,  in  case 
of  his  neglect,  or  refusal,  any  person  interested  in  the  lands  taken 
or  required  for  said  improvement  may  present  the  same,  upon  ,notice 
to  the  corporation  counsel.  Section  986  provides  that  the  applica- 
tion for  the  confirmation  of  the  report  shall  be  made  to  the  Supreme 
Court;  that  upon  the  coming  in  of  the  said  report  and  upon 
the  hearing  of  the  application  for  the  confirmation  thereof,  the 
court,  except  in  certain  specified  cases,  which  are  not  applicable  to 
this  case,  shall  by  rule  or  order,  after  hearing  any  matter  which 
may  be  alleged  against  the  same,  either  confirm  the  said  report  in 
whole,  or  in  part,  or  refer  the  same  or  a  part  thereof  to  the  said 
commissioners  for  revisal  and  correction  ;  that  the  said  commission- 
ers to  whom  the  said  report,  or  part  thereof,  shall  be  so  referred, 
shall  return  the  same  report  or  part  thereof,  corrected  and  revised, 
or  a  new  report  to  be  made  by  them  in  the  premises,  to  the 
said  court  without  unnecessary  delay ;  that  the  same  on  being  so 
returned  shall  be  confirmed  or  again  referred  by  the  said  court  in 
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the  manner  aforesaid,  as  right  and  justice  shall  require,  and  so  from 
time  to  time  until  a  report  shall  be  made  or  returned  in  the  premises, 
which  the  said  court  shall  wholly  confirm,  and  that  such  report  when 
so  coniirmed  by  the  said  court  shall,  unless  set  aside  or  reversed  on 
appeal,  be  final  and  conclusive,  as  well  upon  the  city  of  New  York 
as  upon  the  owners,  lessees,  persons  and  parties  interested  and  enti- 
tled unto  the  lands,  tenements,  hereditaments  and  premises  men- 
tioned in  said  report,  and  also  upon  all  other  persons  whomsoever. 
Section  1001  provides  for  the  payment  by  the  city  of  New  York  of 
all  damages  awarded  by  the  commissioners  of  estimate  and  assess- 
ment, and  section  1004  provides  that  the  respective  sums  or  assess- 
ments so  to  be  assessed  and  reported  by  the  said  commissioners  of 
estimate  and  assessment,  as  and  for  the  allowance  to  be  made  by  the 
parties  and  persons  respectively  in  the  said  report  mentioned  or 
referred  to,  and  intended  as  owners  and  proprietors  of,  or  parties 
interested  in,  lands  and  premises  deemed  to  be  benefited,  for  the 
improvement,  shall  be  a  lien  or  charge  on  the  lands  and  premises  in 
said  report  of  said  commissioners  mentioned  ;  that  the  owners,  pro- 
prietors and  parties  interested  therein,  and  also  the  occupants,  and 
each  and  every  of  them,  shall,  moreover,  be  respectively  liable  to 
pay  on  demand  the  respective  sum  or  sums  or  assessments  men- 
tioned in  the  said  report  of  the  commissioners ;  and  that  the  said 
respective  sums  or  assessments,  with  interest  as  in  said  charter  pro- 
vided, may  he  recovered  with  all  costs  and  cliarges  by  the  city  from 
and  against  the  parties  assessed,  or  the  owner  or  owners  of  the 
respective  lands  and  premises  set  forth  in  the  report  of  the  commis- 
sioners. Section  1005  provides  that  it  shall  be  tlie  duty  of  the 
corporation  counsel  to  transmit  to  the  comptroller,  immediately 
after  the  confirmation  of  any  assessment  for  a  street  or  park  open- 
ing, a  duplicate  copy  of  the  report  of  the  commissioners  of  esti- 
mate and  assessment  relating  thereto,  and  if  such  assessment  affects 
property  in  boroughs  other  than  the  borough  of  Manhattan,  a  copy 
of  the  assessment  list,  and  a  certified  copy  of  the  order  of  the 
Supreme  Court  confirming  the  same,  and  it  shall  thereupon  be  the 
duty  of  the  comptroller  to  give  public  notice  that  the  same  has 
been  confirmed.  By  these  provisions  and  by  the  express  provision 
of  section  990  upon  tlie  final  confirmation  of  the  report  by  the 
Supreme  Court  the  property  required  for  the  improvement  vests 
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in  the  city.  Tlie  owner  of  that  property  is  entitled  to  the  awards 
made  for  the  property  and  the  amount  to  be  contributed  by  the 
owners  of  the  property  benefited  is  finally  ascertained  and  deter- 
mined, and  the  order  confirming  the  report  becomes  binding  upon  all 
parties  interested  unless  set  aside  or  reversed  upon  appeal.  No  sub- 
sequent action  by  the  city  or  by  others  interested  in  the  proceeding 
can  affect  tliis  order.  The  report  of  the  commissioners  stands  con- 
firmed. The  plain  intent  of  the  statute  is  that  the  report  as  con- 
firmed by  the  court  shall  be  conclusive  both  as  to  the  amount  to  be 
paid  to  the  property  owners  and  the  amount  of  the  assessment  to  be 
paid  by  the  owners  of  property  interested.  In  Dolan  v.  Mayor ^  etc. 
(62  N.  Y.  472),  Rapallo,  J.,  in  speaking  of  the  effect  of  the  report 
of  the  board  of  estimate  and  assessment,  says :  "  There  is  nothing  in 
the  complaint  showing  want  of  notice  to  the  plaintiff  of  the  pro- 
ceedings in  Supreme  Court.  That  court  acquired  jurisdiction  of  the 
matter  by  tlie  application  of  the  city  for  the  appointment  of  commis- 
sioners, and  all  parties  interested  had  an  opportunity  then  to  litigate 
the  vaUdity  of  the  resolution  ordering  the  improvement.  If  no 
objection  to  the  resolution  was  raised  before  the  Supreme  Court 
during  the  pendency  of  the  proceeding  its  validity  and  regularity 
must  be  deemed  to  have  been  conceded."  In  Mayer  v.  Mayor^ 
etc,,  of  City  of  New  York  (101  N.  Y.  284)  Judge  Finch  says : 
"  In  street  opening  cases  the  confirmation  is  by  the  court,  and  after 
a  hearing  of  all  parties  interested,  or  an  opportunity  to  be  heard,  it 
becomes  in  effect  a  judgment  of  the  court,  which  cannot  be  attacked 
in  a  collateral  action  except  for  reasons  not  alleged  in  this  action. 
Errors  and  irreguJarities  in  street  opening  cases  must  be  corrected 
and  reviewed  in  the  proceedings  themselves,  and  cannot  be  reached 
by  a  collateral  action  in  equity."  The  order  of  confirmation,  when 
entered,  therefore,  had  the  force  and  effect  of  a  judgment  based 
upon  the  situation  as  it  existed  when  the  adjudication  became  final 
and  conclusive  upon  all  parties  interested.  It  could  be  vacated  by 
the  court  as  a  judgment  could  be  vacated  for  any  reason  existing  at 
the  time  it  was  made  which  justified  a  party  interested  in  applying 
for  relief.  It  could  be  reversed  or  modified  upon  appeal,  but  to 
justify  the  court  in  vacating  the  order  on  notice,  some  reason  must 
be  presented  which  would  justify  a  court  in  setting  aside  a  deter- 
mination finally  determining  a  contest  between  the  respective  parties. 
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The  provision  of  the  statute  authorizing  the  board  of  estimate  and 
^apportionment  to  determine  whether  any,  and  if  any,  what  propor- 
tion of  the  cost  and  expense  should  be  borne  by  the  city  of  New 
York,  is  a  part  of  section  980,  which  authorizes  the  commissioners  to 
ascertain  tlie  damages  to  be  paid,  and  the  property  benefited  by  the 
improvement,  which  clearly  contemplates  action  by  the  board  before 
the  commissioners  have  reported,  and  no  right  is  reserved  to  the 
board  to  act  upon  the  question  after  the  commissioners  have 
reported  and  their  report  has  been  confirmed.  While  the  Supreme 
Court  has  power  over  its  own  judgments  and  ordere  and  the  broad- 
est authority  to  correct  any  mistake  or  error  to  justify  the  vacation 
of  a  judgment  or  order,  there  must  be  found  mistake  or  error.  By 
the  final  order  the  proceeding  was  at  an  end.  The  property 
xequired  for  the  improvement  vested  in  the  city.  The  awards  for 
that  property  had  beep  fixed  and  were  payable.  The  assessments 
for  benefits  had  been  determined,  and  nothing  remained  but  an 
'entry  of  the  assessment  in  the  bureau  for  the  collection  of  assessments. 
Wliatever  effect  this  resolution  of  the  board  of  estimate  and  appor- 
tionment would  have,  it  certainly  could  not  affect  the  regularity  of  an 
order  which  finally  determined  this  proceeding  and  could  not  be  the 
basis  of  its  vacation.  The  learned  judge  at  Special  Term  seemed  to 
think  that  because  tliis  assessment  had  not  been  regularly  entered 
:and  became  a  lien  npon  the  property,  the  proceeding  was  still  not 
finally  determined  and  still  remained  open.  This  seems  to  have 
been  based  upon  section  1017  of  ihe  charter  which  provides  that  "  no 
assessments  for  any  local  improvements  shall  be  deemed  to  be  fully 
confirmed,  so  as  to  be  due  and  be  a  lien  npon  the  property  included 
in  the  assessment,  until  ten  days  after  the  title  thereof,  with  the  date 
of  confirmation  shall  be  entered,  with  the  date  of  such  entry,  in  a 
record  of  the  titles  of  assessments  confirmed,  to  be  kept  in  the  office 
of  the  collector  of  assessments  and  arrears,"  but  this  action  of  the 
comptroller  or  his  deputies  has  nothing  to  do  with  the  binding  effect 
of  the  order  of  the  court  confirming  the  report  of  the  commissioners 
of  estimate  and  assessment.  So  far  as  the  final  order  is  concerned,  it 
is  couclnsive  from  the  date  of  its  entry,  and  while  the  assessment  is 
not  duly  confirmed  so  as  to  be  payable  until  ten  days  after  its  entry  in 
the  office  of  the  bureau  for  the  collection  of  assessments,  the  binding 
App.  Div.— Vol.  CL         35 
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force  as  an  adjudication  becomes  established  upon  its  entry  and 
henceforth  it  can  only  be  attacked  by  an  appeal  or  application  to  set 
it  aside  based  upon  so^me  fraud,  error  or  mistake  in  the  proceeding. 
I  think  that  the  order  appealed  from  was  unanthorized  ;  that  no 
fact  was  presented  to  the  court  below  which  justified  it  in  vacating- 
the  final  order  confirming  the  report  of  the  commissioners  of  esti- 
mate and  assessment,  and  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

Van  Bbunt,  P.  J.,  Patterson,  MoLauohun  and  Laughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Ralph  Raymond,  Respondent,  v.  The  Security  Trust  and  Lifk 
Insurance^  Company,  Appellant,  Impleaded  with  Albert  B. 
Ovitt,  as  Receiver  of  the  American  Union  Life  Insurancb 
Company,  Respondent,  and  Others,  Defendants. 

Creditofi  action  to  obtain  an  adjudication  thai  a  trantfer  by  one  corporation  t<t 
another  was  an  illegal  prtferenee — t?ie  adnUmon  ae  a  party  to  aucfi  ereditor^^ 
action  of  a  receiver  of  tJie  first-mentioned  corporation ,  appointed  in  a  eequestration 
action  —  tJie  corporation  receiving  such  illegal  preference  is  not  entitled  to  a  dis- 
continuance dfthe  creditor's  action  on  paying  the  amount  due  to  tJie  creditor  insti- 
tuting it — tlie  receiver  is  entitled  to  an  afflrmcUive  judgment, 

A  judgment  creditor  of  the  American  Union  Life  Insurance  Company  brought 
an  action  to  obtain  an  adjudication  that  certain  transfers  of  securities  made  by 
the  American  Union  Life  Insurance  Company  to  the  Security  Trust  and  Life 
Insurance  Company  were  null  and  void,  and  to  obtain  an  accounting  with 
respect  to  such  property.  Subsequently  a  receiver  of  the  American  Union 
Life  Insurance  Company  was  appointed  in  an  action  brought  for  the  sequestra- 
tion  of  its  property.  Such  receiver  was,  by  consent  of  the  plaintiff,  made  a. 
party  to  the  first-mentioned  action  and  he  served  an  answer  which  admitted 
all  the  allegations  of  the  complaint  and  demanded  an  afBrmative  judgment  aa 
prayed  for  in  the  complaint.  This  answer  was  served  upon  the  Security  Trust 
and  Life  Insurance  Company.     The  receiver  represented  a  large  number  of 

,    creditors  of  the  corporation. 

The  action  was  tried  at  Special  Term  and  was  decided  in  favor  of  the  plaintiff 
and  of  the  defendant  receiver.    Before  the  decision  had  been  filed  or  the  Judg- 
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ment  entered  the  Security  Trust  and  Life  Insurance  Company  made  a  motion 
to  discontinue  and  dismiss  the  action  upon  the  payment  into  court  of  the 
amount  of  the  plaintiff's  claim,  principal  and  interest,  together  with  the  costs 
and  expenses  of  the  action,  or  upon  payment  into  court  of  such  sum  as  the 
court  might  deem  just  and  proper. 

Held,  that  the  motion  was  properly  denied; 

That  the  receiver,  having  succeeded  in  the  action,  would  be  entitled  to  have  an 
affirmative  judgment,  as  prayed  for  by  him,  irrespective  of  the  right  of  the 
plaintiff  to  continue  the  action; 

That  the  mere  payment  of  the  plaintiff's  claim  did  not  dispose  of  the  right  of  the 
receiver. 

Appeal  by  tlie  defendant,  The  Security  Trust  and  Life  Insurance 
Company^  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term, and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  28th  day  of  November,  1904,  denying 
the  said  defendant's  motion  for  an  order  discontinuing  and  dismiss- 
ing this  action  upon  the  payment  of  the  plaintifPs  claim,  with  costs 
and  expenses. 

Edmund  L.  MoMiey^  for  the  appellant,  Security  Trust  and  Life 
Insurance  Company. 

Alexander  T,  Maaon^  for  the  Attorney-General,  attorney  for 
Francis  H.  Hendricks,  Superintendent  of  Insurance. 

Bert  Hanson^  for  the  respondent  Ovitt  as  receiver. 

Ingbaham,  J. : 

The  action  was  brought  by  the  plaintiff  as  a  judgment  creditor  of 
the  American  Union  Life  Insurance  Company.  The  complaint 
alleges  the  recovery  of  the  judgment  and  the  return  of  an  execu- 
tion unsatisfied,  the  execution  of  a  contract  between  the  American 
Union  Life  Insurance  Company  and  the  Security  Trust  and  life 
Insurance  Company,  a  copy  of  which  is  annexed  to  the  complaint, 
and  the  delivery  under  that  contract  of  certain  securities  to  the 
appellant;  that  at  the  time  of  the  making  of  the  contract  the 
American  Union  Life  Insurance  Company  was  insolvent  and  that 
the  said  contract  and  the  assignment  and  transfers  made  in  pur- 
suance thereof  were  made  and  accepted  by  the  appellant  for  the 
purpose  and  with  the  intention  of  giving  a  preference  to  certain 
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of  the  creditors  of  the  American  Union  Life  Insurance  Company 
over  its  other  creditors,  and  that  the  transfer  of  the  secarities  under 
said  contract  left  the  American  Union  Life  Insurance  Company 
insolvent,  effected  an  entire  suspension  of  its  lawful  business,  and 
was  made  without  the  consent  or  knowledge  of  a  large  number  of 
the  stockholders  of  the  American  Union  Life  Insurance  Company 
and  in  violation  of  the  rights  of  its  stockholders. 

The  plaintiff  demanded  judgment  that  this  contract  be  declared 
imll  and  void  ;  that  all  money  or  securities  or  other  property  trans- 
ferred in  pursuance  of  it  be  declared  null  and  void ;  that  the 
Security  Trust  and  Life  Insurance  Company  be  directed  to  transfer 
and  deliver  to  the  receiver  of  the  American  Union  Life  Insurance 
Company  such  property  so  assigned  and  transferred  to  it,  and  tliat 
the  appellant  be  required  to  account  for  all  such  property  and  for 
other  relief.  The  appellant  interposed  its  answer,  demanding  a 
dismissal  of  the  complaint.  Subsequently,  in  sequestration  proceed- 
ings, a  receiver  of  the  American  Union  Life  Insurance  Company 
was  appointed,  who  on  consent  of  the  plaintiff  was  made  a  party 
defendant.  He  interposed  an  answer  admitting  all  the  allegations 
of  the  complaint  and  demanding  an  affirmative  judgment  as  prayed 
for  in  the  complaint.  A  copy  of  this  answer  was  served  upon  the 
appellant,  the  Security  Trust  and  Life  Insurance  Company. 

The  action  came  on  for  trial  at  Special  Term  and  was  decided 
in  favor  of  the  plaintiff  and  the  defendant  receiver.  The  receiver 
then  served  a  proposed  decision  and  judgment.  Before  this  decision 
was  tiled  or  judgment  entered  the  appellant  made  a  motion  to  dis- 
continue and  dismiss  this  action  upon  payment  into  court  of  the 
amount  of  the  plaintiff's  claim,  with  principal  and  interest,  with  the 
costs  and  expenses  of  the  action,  or  upon  payment  into  court  of 
such  sum  as  the  court  might  deem  just  and  proper.  This  motion 
was  denied,  and  the  Security  Trust  and  Life  Insurance  Company 
appeals. 

The  final  judgment  appointing  tlie  receiver  is  not  in  the  record, 
but  from  the  afiidavit  read  in  opposition  to  this  motion  it  appears 
that  on  the  10th  day  of  January,  1903,  a  judgment  was  entered  in 
the  Supreme  Court  appointing  Albert  B.  Ovitt  receiver  of  the 
defendant,  the  American  Union  Life  Insurance  Company,  in  an 
action  brought  under  sections  1784  and  1793  of  the  Code  of  Civil 
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Procedure,  which  provided  for  the  sequestration  of  the  property  of 
the  corporation  and  for  a  distribution  tliereof ;  that  afterwards  the 
receiver  was  by  consent  of  the  plaintiff  made  a  party  to  this  action ; 
such  consent  having  been  obtained  upon  a  statement  by  the  attor- 
neys for  the  receiver  that  it  would  be  wiser  to  let  this  action  be 
continued  and  make  the  receiver  a  party  than  to  have  him  bring  a 
new  action  to  obtain  the  same  relief. 

The  issues  between  the  receiver,  as  well  as  those  between  the 
plaintiff,  suing  on  behalf  of  all  the  creditors  of  the  corporation,  and 
the  appellant,  having  been  brought  on  for  trial  and  having  resulted 
in  a  determination  in  favor  of  the  receiver,  the  latter  would  be 
entitled  to  have  an  affirmative  judgment  as  prayed  for  by  him,  irre- 
spective of  the  right  of  the  plaintiff  to  continue  the  action.  The 
mere  payment  of  the  plaintiff's  claim  would  not,  upon  the  papers 
presented,  dispose  of  the  right  of  the  receiver,  under  a  judgment 
which  sequestrates  all  of  the  property  of  tlie  corporation  and 
requires  the  receiver  to  distribute  the  proceeds  of  such  property 
among  its  creditors,  to  obtain  the  property  of  the  corporation  and 
to  carry  out  the  provisions  of  the  judgment.  It  affirmatively 
appears  tliat  there  is  a  large  number  of  creditors  of  tiie  corporation 
who  would  seem  to  be  represented  by  this  receiver,  and  who  are,  if 
the  judgment  to  be  entered  hereon  is  correct,  entitled  to  enforce 
their  claims  against  the  corporation  or  its  proi)erty.  The  appellant, 
however,  does  not  propose  to  satisfy  the  claim  of  the  plaintiff  in  this 
action.  It  asks  to  dismiss  the  action  upon  payment  into  court  of 
the  amount  of  the  plaintiff's  claim.  The  action  having  been  dis- 
missed in  face  of  the  receiver's  claim,  it  would  not  at  all  follow  that 
the  plaintiff  could  obtain  that  money  in  satisfaction  of  his  judgment. 
The  whole  litigation  has  resolved  itself  into  a  question  between  the 
receiver,  representing  all  the  creditors,  and  the  appellant.  If  the 
appellant  had  actually  paid  the  judgment  upon  which  this  action, 
as  well  as  the  sequestration  action  in  which  the  receiver  was 
appointed,  was  founded  a  different  question  would  then  be  presented ; 
but  as  that  has  not  been  done  it  is  not  necessary  for  us  to  determine 
just  what  right  the  receiver  would  have  if  the  judgment  had  been 
paid.  Of  course,  upon  this  appeal,  no  opinion  is  expressed  as  to 
the  propriety  of  the  decision  of  the  Special  Term  awarding  to  the 
receiver  the  judgment  that  he  asks  in  his  answer  against  the  other 
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defendants,  as  that  question  must  be  determined  upon  an  appeal 
from  either  tlie  interlocutory  or  final  judgment. 

It  follows  that  the  order  appealed  from  must  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Van    Beunt,   P.  J.,    Patteeson,    O'Brien    and    Hatch,   JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  Thomas  Watson  and  Others,  as  Executors,  etc.,  of 
Joseph  Corbit,  Deceased,  Appellants. 

Ellen  Patterson  and  Others,  Kespondents. 

Surcharging  executafa  a^xounta  —  amount  recovered  by  the  widow,  as  a  daimanC  on 
a  statutory  reference,  on  whicJi  sfie  was  allowed  to  testify  to  tra?isaetions  with  the 
decedent  —  inference  infatar  of  innocence  and  good  faith. 

Where  inferences  are  equally  consistent  with  innocence  or  guilt,  equally  ooa- 
sistent  with  good  faith  or  bad,  or  equally  consistent  with  the  view  that  one 
upon  whom  a  duty  is  placed  has  or  has  not  performed  it,  those  inferences  will 
be  indulged  which  are  consistent  with  innocence,  with  good  faith,  with  dili- 
gence and  performance  of  duty,  rather  than  the  opposing  inferences. 

The  widow  of  a  testator  presented  a  claim  against  the  estate.  She  also  bad 
shown  an  inclination  to  contest  the  validity  of  the  will  itself.  The  executors 
rejected  the  claim  and  it  was  referred  pursuant  to  the  statute.  Upon  the  trial 
before  the  referee  the  widow  was  allowed,  without  objection  on  the  part  of 
the  attorney  for  the  executors,  to  testify  to  personal  communications  between 
herself  and  her  deceased  husband  in  violation  of  section  829  of  the  Code  of 
Civil  Procedure.  Watson,  one  of  the  executors  who  had  been  the  private 
secretary  and  business  manager  of  the  testator  and  who  was  entirely  familiar 
with  the  merits  of  the  claim,  was  sworn  on  the  reference  and  gave  testimony, 
which  was  competent  when  given,  sufficient  to  sustain  the  validity  of  the 
widow's  claim.  The  referee  found  in  favor  of  the  widow  and  the  executors 
paid  the  judgment,  thereby  avoiding  the  contemplated  contest  of  the  will. 

Upon  the  executors'  accounting,  it  was  sought  to  surcharge  the  accounts  with 
the  amount  of  the  judgment  on  the  grouud  that  the  widow's  claim  was  invalid 
and  that  the  judgment  was  collusive.  Upon  such  accounting,  the  testimony 
given  by  the  executor  Watson  on  the  hearing  of  the  widow's  claim  was  rejected 
because  it  was  incompetent  at  the  time  of  the  accounting,  and  the  testimony 
given  by  the  widow  upon  the  hearing  of  her  claim  was  also  rejected  as  of 
little  or  no  weight  because  it  was  not  competent  when  given. 
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Held,  that  a  decree  surcharging  the  executors'  accouots  with  the  amount  of  tho 
judgment  should  be  reversed  and  the  matter  remitted  for  a  rehearing; 

That  as  the  widow  was  a  competent  witness  in  the  accounting  proceedings,  the 
executors  were  entitled  to  have  her  evidence  received  therein  and  to  have  the 
same  fairly  considered  and  weighed,  and  that  if  such  evidence  established  that 
her  claim  was  a  just  claim  the  executors  would  be  protected  in  the  payment 
thereof; 

That  it  was  only  by  resolving  against  the  executors'  inferences,  as  consistent 
with  their  good  faith  and  with  honesty  as  with  bad  faith  and  fraud,  that  the 
conclusion  could  be  reached  that  the  executors  were  not  entitled  to  credit  for 
the  amount  paid  in  satisfaction  of  the  widow's  claim; 

That  the  executors'  acts  were  to  be  judged  in  the  light  of  the  knowledge  which 
they  possessed  when  they  paid  the  claim  and  that,  when  so  judged,  such  acts 
could  not  be  justly  characterized  as  fraudulent,  collusive  or  negligent. 

Patterson  and  Lauqhlin,  JJ.,  dissented. 

Appeal  by  the  petitioners,  Thomas  Watson  and  others,  as  execu- 
tors, etc.,  of  Josepli  Corbit,  deceased,  from  so  much  of  a  decree 
of  the  Surrogate's  Court  of  tlie  county  of  New  York,  entered  in 
said  Surrogate's  Court  on  the  26th  day  of  May,  1904,  judicially  set- 
tling the  accounts  of  said  executors,  as  surcharges  their  account  in 
certain  respects  and  reduces  their  commissions. 

Henry  A.  Forster^  for  the  appellants. 

James  TL  Marshy  for  the  respondents  Patterson  and  others. 

Milton  jE  Rohinson^  for  the  respondents  Bunnell  and  others. 

O'Brien,  J. : 

The  facts  are  sufficiently  stated  in  the  opinion  of  Mr.  Justice 
Lauohun.  The  rule  is  settled  that  where  inferences  are  equally 
consistent  with  innocence  or  guilt ;  equally  consistent  with  good 
faith  or  bad,  or  equally  consistent  with  the  view  that  one  upon 
whom  a  duty  is  placed  has  or  has  not  performed  it,  we  are  required 
to  draw  those  inferences  which  are  consistent  with  innocence,  with 
good  faitli,  with  diligence  and  performance  of  duty,  rather  than  the 
opposing  inferences.  I  think  that,  without  doing  violence  to  any  of 
the  inferences  that  should  fairly  be  drawn  from  the  facts  surround- 
ing the  obtaining  and  paying  of  tlie  judgment  by  the  executoirs,  an 
Argument  could  be  built  up  in  support  of  the  view,  equally  as  cogent 
and  logical  as  that  presented  against  it,  that,  so  far  as  the  e;i:ecutor8 
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are  concerned,  there  is  no  reason  for  holding  that  by  any  ooUuBioa 
with  tlie  widow  or  through  any  fraud  upon  the  estate  of  which  they 
are  trustees,  they  entered  into  any  arrangement  or  were  guilty  of 
bad  faith  or  were  negligent  in  permitting  the  judgment  to  be- 
obtained. 

It  must  be  conceded  that  there  was  a  question  as  to  whether  the 
widow  had  or  had  not  a  valid  claim  against  the  estate.  She  had 
asserted  it  and  was  engaged  in  pressing  it  and,  in  addition,  she  bad 
a  right  and  had  shown  an  inclination  to  contest  the  validity  of  the 
will  itself.  The  executor  Watson,  who  had  been  the  private  secre- 
tary and  business  manager  of  the  testator,  and  who  was  entirely 
familiar  with  the  merits  of  the  claim,  as  well  as  with  what  were  the 
chances  of  success  had  the  widow  contested  the  will,  is  not  to  be 
charged  with  bad  faith  or  want  of  diligence  if,  in  his  best  judgment,, 
he  concluded  that  it  would  be  better  to  avoid  the  contest  of  the  will 
and  pay  the  claim  of  the  widow  if  it  could  be  established.  To  that 
end,  the  claim  was  rejected  by  the  executors  and  afterwards  referred ;. 
and  it  is  because  the  attorney  for  the  executors  did  not  object  to  the 
widow's  testifying  to  personal  transactions  between  herself  and  her 
deceased  husband,  which  were  incompetent  under  section  829  of  the 
Code  of  Civil  Procedure,  that  the  cliarge  of  negligence  is  made. 

The  executor  Watson  was  examined  as  a  witness  on  the  reference 
to  prove  the  widow's  claim,  and  his  testimony  tended  to  establish  its 
validity.  This  testimony  was  competent  when  given,  and  was  suf- 
ficient to  sustain  the  validity  of  the  widow's  claim.  On  this  account- 
ing,  however,  wherein  the  good  faith  of  the  executors  in  paying  the 
claim  or  judgment  is  brought  in  question,  Watson's  testimony  was. 
excluded  upon  the  ground  that  it  is  incompetent  under  section  82& 
of  the  Code  of  Civil  Procedure,  although  concededly  competent 
when  given  on  behalf  of  the  widow  on  the  reference  to  prove  her 
claim. 

The  testimony  of  the  widow  upon  this  accounting  of  the  execu- 
tors was  received,  but,  as  appears  from  the  report  of  the  referee, 
the  proceedings  had  upon  the  hearing  and  the  discussion  by  him  in 
his  final  opinion,  no  weight  was  attached  to  it,  because,  as  suggested^ 
the  testimony  which  she  had  formerly  given  upon  the  reference  ta 
establish  her  own  claim  was  then  incompetent.  In  this  record, 
therefore,  we  have  these  anomalies :   That  the  original  claim  of  the 
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widow  was  suBtained  by  her  own  testimony,  which  should  have  been 
excluded  because  incompetent,  and  by  the  testimony  of  the  execu-^ 
tor  Watson,  who  was  on  that  proceeding  a  competent  witness,  whil& 
upon  tlie  subsequent  accounting  of  the  executors  it  was  held  to  be 
an  invalid  claim,  as  the  referee  rejected  the  testimony  of  Watson 
because  it  was  tlien  incompetent,  and  rejected  the  testimony  of  the 
widow  as  of  little  or  no  weight  because  formerly  incompetent. 
Thus  the  executors  are  ^'  between  the  devil  and  the  deep  sea,"  and 
it  cannot  be  that  these  inconsistent  rulings  on  evidence  are  right. 
We  are  of  opinion  that  as  the  widow  was  a  competent  witness  upon 
this  hearing  the  executors  were  entitled  to  have  her  evidence 
received  and  to  have  the  same  fairly  considered  and  weighed,  and  if 
it  established  that  the  claim  which  she  enforced  was  a  just  claim,, 
the  executors  would  be  protected  in  the  payment  of  it.  As  her  tes- 
timony appears  to  have  been  arbitrarily  rejected  by  reason  of  her 
former  incompetency,  the  executors  have  been  placed  in  a  position 
of  being  unable  to  establish  the  validity  of  the  claim,  even  tJiough 
it  exists  as  a  fact,  and  of  which  they  had  competent  evidence  at  the 
time  of  its  payment. 

It  would  seem  to  be  a  harsh  and  unjust  rule  to  apply  or  surcharge 
the  executors  with  this  judgment.  It  is  only,  as  said,  by  resolving 
against  the  appellants'  inferences,  equally  as  consistent  with  their 
good  faith  and  honesty  as  with  bad  faith  and  fraud,  that  the  conclu- 
sion can  be  reached  that  the  claim  of  the  widow,  which  was  reduced 
to  judgment  and  which  was  admittedly  paid  by  the  executors,  is 
not  a  proper  credit  to  allow  them.  The  principal  argument  in  sup- 
port of  this  finding  is  that  their  attorneys,  upon  the  reference,  were 
not  sufficiently  astute  and  did  not  avail  themselves  of  the  advantage 
which,  under  section  829  of  the  Code  of  Civil  Procedure,  they  pos- 
sessed of  keeping  out  certain  testimony  which  was  given  in  support 
of  the  widow's  claim.  Taking  the  then  situation  from  the  execu- 
tors' standpoint,  there  was  a  fair  question  as  to  whether  the  widow's 
claim  was  honest  and  valid.  They  required  her  to  establish  it  before 
a  referee,  and  the  reason  why  a  more  stubborn  contest  was  not  made 
is  furnished  by  the  testimony  of  the  executor  Watson,  who  believed 
it  to  be  a  good  claim.  After  it  was  proven,  the  executors,  by  paying 
it,  avoided  the  contest  of  the  will.  Are  they  to  be  judged  upon  the 
basis  of  the  fuller  knowledge  of  all  the  facts  which  they  now  pos- 
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sees,  and  which  now  appear,  rather  than  upon  the  knowledge  and 
the  facts  wliich  they  possessed  at  the  time  when  the  widow's  claim 
was  presented  ?  I  tliink  their  acts  are  to  bo  judged  in  the  light  of 
the  knowledge  which  they  possessed  when  they  paid  the  claim  ;  and 
so  judged,  I  do  not  think  they  can  be  justly  characterized  as  fraudu- 
lent, collusive  or  negligent ;  but,  on  the  contrary,  though  they  may 
not  have  acted  wisely,  and  though  their  judgment,  as  shown  by  sub- 
sequent events,  may  have  been  faulty  when  they  exercised  it,  I 
believe  they  acted  in  good  faith  and  honestly. 

The  decree  should  be  reversed,  and  a  new  hearing  had  before 
ahother  referee,  with  costs  to  appellants  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  Hatch,  J.,  concurred ;  Pattekson  and 
Laughlin,  JJ.,  dissented. 

Laughlin,  J.  (dissenting) : 

The  executors  filed  their  accounts  and  applied  for  judicial  settle- 
ment. Objections  having  been  filed,  a  referee  was  appointed  to 
•examine  the  accounts' and  determine  the  questions  arising  and  report. 
The  decree  follows  and  confirms  the  report,  and  upon  further  evi- 
dence taken  before  the  surrogate  fixed  the  commissions  of  the 
executors. 

Tlie  principal  item  surcharged  is  a  judgment  for  $10,423.55 
recovered  by  the  widow  of  the  testator.  It  was  recovered  on  a 
reference  by  the  surrogate  under  section  2718  of  the  Code  of  Civil 
Procedure  of  a  claim  filed  by  her  against  the  estate  which  the  execu- 
tors rejected  and  consented  to  refer.  The  claim  was  for  $3,000 
alleged  to  have  been  advanced  by  her  to  her  husband  in  January, 
1896,  and  for  $6,000,  the  alleged  value  and  avails  of  a  farm  in  Plain-r 
field,  N.  J.,  alleged  to  have  been  intrusted  to  him  for  disposal, 
making  $9,000,  which  it  is  stated  in  her  claim  "  were  so  intrusted  to 
the  said  Joseph  Corbit  for  investment  and  to  be  dealt  with  by  him 
for"  her  benefit,  less  $1,500,  the  value  of  the  equity  in  property 
which  he  transferred  to  her,  leaving  a  balance  of  $7,500. 

The  testator  was  seventy-two  years  of  age  when  he  married,  and 
was  conducting  a  real  estate  and  brokerage  business  in  the  city 
of  New  York,  under  the  name  of  J.  Corbit  &  Co.  He  had  for 
some  years  left  the  management  of  his  business,  including  his  pri- 
vate and  business  bank  account,  almost  exclusively  to  the  appellant 
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Watson,  his  coutidential  agent  and  bookkeeper,  whom  he  appointed 
-one  of  his  three  executors. 

The  judgment  was  conclusive  on  the  executors  and  against  the 
estate  until  annulled  for  fraud  or  collusion  or  vacated  by  the  Supreme 
-Court ;  and  with  the  consent  of  the  surrogate  execution  could  be 
issued  thereon  against  the  personal  estate,  or  it  would  have  to  be 
allowed  on  distribution  (Code  Civ.  Proc.  §§  1825,  2743),  but  on 
the  accounting  the  executors  could  be  charged  with  the  amount  of 
the  judgment  upon  proof  that  the  claim  was  in  fact  invalid  and 
that  tliey  were  guilty  of  negligence  or  collusion  in  defending  the 
estate  against  it.  (^Matter  of  Saunders^  JSstate^Ai  Misc.  Rep.  28.) 
The  correctness  of  that  part  of  the  decree  surcharging  the  executors 
with  the  judgment  and  interest  thereon,  therefore,  depends  upon 
whether  it  has  been  shown  botli  that  the  claim  was  invalid  and  that 
the  executors  were  guilty  of  negligence  or  collusion  in  allowing  a 
recovery  thereon  ;  and  the  burden  of  establishing  these  facts  was  on 
the  contestants.  If  the  claim  was  valid  and  enforcible  they  could 
not  be  surcharged  therewith,  even  though  they  were  guilty  of  negli- 
gence or  collusion  in  allowing  the  recovery  of  the  judgment;  but 
if  it  was  invalid  they  were  properly  surcharged  with  the  judgment 
4ind  interest  if  they  did  not  employ  a  competent  attorney  to  defend 
the  estate,  or  did  not  inform  him  of  all  the  material  facts  within 
their  knowledge  or  discoverable  by  reasonable  diligence,  and  did  not 
•exercise  due  care  in  having  the  same  presented  to  the  court.  In 
the  absence  of  fraud  or  collusion,  if  they  employed  a  competent 
attorney  and  in  good  faith  took  and  acted  upon  his  advice^  they 
rshould  not  be  held  responsible  for  his  failure  to  object  to  incom- 
petent evidence  or  to  present  competent  evidence  which  they 
fully  brought  to  his  attention.  It  appears  that  they  were  repre- 
sented by  an  attorney  on  the  hearing  before  the  referee  to  whom 
the  claim  was  referred.  The  widow,  however,  was  permitted  to 
testify  without  objection  in  support  of  her  claim  to  personal  trans- 
actions between  herself  and  her  husband.  The  executor  Watson,  a 
competent  witness,  also  gave  material  testimony  tending  to  support  her 
claim  ;  but  he  was  not  fully  interrogated  concerning  all  the  material 
facts  within  his  knowledge  and  without  the  incompetent  testimony 
sof  the  widow  her  claim,  as  to  the  $3,000  at  least,  was  not  established. 

Upon  the  hearing  before  the  referee  on  the  accounting  some  of 
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,the  material  testimony  given  by  Watson  before  the  referee  on  tli& 
hearing  of  tlie  widow's  claim  was  received,  and  afterwards  stricken 
out  as  incompetent  under  section  829  of  the  Code  of  Civil  Procedura 
I  am  of  opinion  that  it  was  incompetent.       Tlie  widow's  claim 
had  tlien  merged  in  the  judgment  which  had  been  paid ;  but  this 
resulted  in  making  the  executors  directly  interested  as  they  were 
seeking  to  sustain  their  riglit  to  be  reimbursed  for  the  judgmenL 
{MatUr  of  Smith,  153  N.  Y.  124.)    At  first  blush  this  rule  of  evi- 
dence may  seem  unjust  and  unsound,  but  it  has  been  clearly  estab- 
lished nevertheless  and  on  reflection  it  will  be  seen  that  where  the 
validity  of  a  claim  against  an  estate  depends  on  tlie  personal  knowl- 
edge of  an  executor  or  administrator  he  may  protect  himself  by  not 
voluntarily  settling  the  claim.     If  it  should  be  established  on  the 
accounting  before  the  surrogate  where  interested  parties  can  be 
heard  (Code  Civ.  Proc.  §§  1822,  2743) ;  or  if  an  action  be  brought 
or  a  reference  had  of  the  claim,  which  becomes  an  action,  and  the 
claim  be  established  by  his  evidence  which  is  then  competent,  he 
cannot  be  charged  with  neglige?ice  —  and  the  claim  cannot  be  dis- 
allowed on  the  accounting  even  though,  because  established  by 
judgment,  he  has  then  become  an  interested  party  and  an  incompe- 
tent witness.     (Code  Civ.  Proc.  §  2743.)     Other  exceptions  to  the 
admission  and  rejection  of  evidence  were  taken  but  they  do  not 
require  special  consideration  in  view  of  the  rule  that  a  decree  of  a^ 
Surrogate's  Court  may  not  be  reversed  for  errors  in  receiving  or 
rejecting  evidence  unless  "necessarily"  prejudicial.     (Code  Civ. 
Proc.  §  2546 ;  Matter  of  Miner,  146  K  Y.  121.) 

I  am  of  the  opinion  that  tlie  contestants  fairly  sustained  the  bur- 
den of  showing,  both  that  the  widow's  claims  were  not  enforcible 
and  also  either  collusion  or  negligence  on  the  part  of  the  executors 
in  allowing  the  recovery  of  the  judgment. 

According  to  the  claim  filed  by  the  widow  neither  the  $3,000  nor 
the  proceeds  of  her  New  Jersey  farm  was  loaned  to  her  husband ; 
and  yet  the  judgment  she  recovered  went  upon  that  theory  for  she 
was  allovved  interest  upon  both.  Her  formal  claim  was,  as  has  been 
seen,  that  she  turned  the  money  and  property  over  to  him  "for 
investment  and  to  be  dealt  with  by  him  for  the  benefit  of  tliis  claim- 
ant." In  the  absence  of  negligence  or  mismanagement,  therefore,, 
she  would  only  be  entitled  to  an  accounting  for  the  property  into* 


Digitized  by  VjOOQIC 


MATTER  OF  WATSON.  557 

JLpp.  Div.]  FiRBT  Department,  February,  1905. 

•which  her  money  and  property  went  provided  that  original  under- 
standing was  not  altered.  Her  testimony  before  the  referee  was  in 
accordance  with  this  construction  of  her  claim.  She  was  not  cross- 
examined.  The  executor  Watson  was  called  as  a  witness  in  her 
"behalf  and  he  was  cross-examined  but  apparently  with  a  view  to 
-establishing  rather  than  disproving  her  claim.  The  undisputed  evi- 
dence of  the  transactions  between  the  claimant  and  her  husband  shows 
that  these  were  not  loans  and  that  her  property,  so  far  as  it  was 
used,  was  invested  together  with  property  of  her  husband,  and 
by  their  mutual  consent  and  co-operation  as  joint  ventures  and  that 
the  property  was  in  fact  ultimately  partitioned  and  divided  between 
them  equitably  and  substantially  in  accordance  witli  tlieir  respective 
interests.  Her  farm  instead  of  being  sold  for  $6,000  and  the  pro- 
ceeds turned  over  to  her  husband  and  invested  by  him  —  as  the 
referee  was  given  to  understand  by  her  testimony  and  that  of  the 
•executor  Watson  — was  exchanged  for  a  long-term  lease  of  premises 
J^o.  106  Eighth  avenue,  New  York  city.  A  contract  for  tlie 
exchange  was  first  negotiated  and  made  in  her  name,  and,  by  her 
written  direction,  the  lease  was  assigned,  not  to  lier  husband,  but  to 
him  and  herself.  The  purchase  price  of  the  leasehold  was  $27,250, 
and  the  equity  therein  of  the  assignor  was  $14,Y50.  Title  was 
taken  subject  to  the  incumbrances,  and  the  husband  paid  the  entire 
•consideration  for  the  equity  with  the  exception  of  his  wife's  farm 
which  was  turned  in  at  a  valuation  of  $6,000,  It  is  claimed  that 
Corbit  received  $3,000  through  his  wife  which  was  used  in  paying 
this  consideration.  Upon  the  reference  of  her  claim  she  was  per- 
mitted to  testify,  without  objection  to  her  competency,  that  in  the 
month  of  January,  1896,  her  husband  collected  $3,000  owing  to 
her  from  her  father's  estate  and  never  accounted  therefor ;  and  the 
executor  Watson,  who  it  appears  had  no  personal  knowledge  of  the 
source  from  which  the  testator  obtained  the  money,  except  that  it 
had  not  been  received  from  his  business,  testified  that  there  was 
•deposited  to  the  credit  of  the  testator  in  his  private  bank  account 
the  sum  of  $2,000  on  January  2,  and  $1,000  on  January  4,  1896. 
It  is,  therefore,  claimed  that  even  though  the  widow  may  have 
l>een  a  competent  witness  on  the  accounting,  on  account  of  the  fact 
that  her  claim  has  been  finally  settled,  that  since  this  has  resulted 
from  the  neglect  of  the  executoi-s  to  object  to  her  incompetent  testi- 
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mony  on  the  reference  of  her  claim,  without  which  evidence  tli& 
claim  as  to  the  $3,000  was  not  established,  that  her  evidence  should 
receive  no  consideration.     As  I  view  the  case,  it  is  unnecessary  to- 
decide  this  question,  for,  assuming  that  her  farm  and  $3,000  went 
into  this  trade,  yet  I  think  she  has  been  fully  paid,  by  receiving  and 
accepting  property,  which  at  the  time  both  she  and  her  husband 
believed  to  be  more  than  her  equity,  whether  it  be  treated  as  a  loan 
or  an  investment  or  as  a  joint  speculation.     On  this  basis  her  invest- 
ment in  the  leasehold  aggregated  $9,000  and  that  of  her  husband 
$5,760.     The  leasehold  was  exchanged  by  her  consent  for  premises 
Nob.  170  and  172  East  Ninetieth  street,  which  at  the  time  were  of 
about  equal  value.     The  husband  took  the  title  to  No.  170,  which 
was  subject  to  incumbrances  aggregating  $27,000,  and  the  wife  took 
title  to  No.  172,  which  was  then  subject  to  incumbrances  aggregat- 
ing $27,500,  but  the  husband  subsequently  paid  off  $2,500  of  the 
incumbrances  thereon,  making  the  principal  amounts  invested  by 
him  $8,250,  and  leaving  his  premises  No.  170  subject  to  incum- 
brances for  $2,000  more  tlian  her  premises  No.  172,  of  supposed 
equal  value.     It  appears  that  the  husband  received  and  appropri- 
ated to  his  own  use  all  of  the  rents  of  these  respective  parcels, 
but  it  is  not  clear  that  they  exceeded  the  expenditures ;  and,  as  the 
learned  referee  well  states,  the  presumption  is  that  he  accounted 
to  his  wife  therefor,  and  that  presumption  is  not  overcome  by  the 
testimony  of  the  executor  "Watson  that  she  did  not  receive  any  of 
the  moneys.     Moreover,  it  appears  that  Corbit,  after  paying  off 
a  $4,000   mortgage  on   the  premises   170-  East  Ninetieth  street, 
exchanged  the  same  for  premises  132  West  Fifteenth  street,  which 
he  devised  to  his  wife.     There  was  a  second  mortgage  of  $6,700 
upon  these  premises,  which  the  executor  Watson,  with  funds  of  the 
testator,  paid  off  about  three  weeks  before  the  latter's  death,  and 
after  knowledge  concerning  the  provision  of  the  will  devising  this^ 
property.     Watson  testified  that  the  testator  directed  this  payment 
to  be  made ;  but  the  testator,  then  nearly  seventy-nine  years  of  age^ 
was  on  his  death  bed,  and,  according  to  the  general  testimony  of 
Watson,  was  in  a  comatose  or  semi-comatose  condition.     The  pro- 
vision of  the  will  devising  this  and  other  property  to  the  widow  is 
followed  by  a  reference  to  their  business  dealings  concerning  her 
New  Jersey  farm,  and  is  as  follows : 
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^^  Second.  I  give,  devise  and  bequeath  unto  my  beloved  wife 
Mary  Elmer  Corbit  my  farm  at  Eahway  in  the  State  of  New- 
Jersey,  together  with  all  the  buildings  and  improvements  thereon, 
and  all  the  stocks,  crops,  farming  implements  and  household  furni- 
ture thereat ;  also  the  real  estate,  consisting  of  an  apartment  house 
and  lot  of  land  situate  on  the  south  side  of  West  15th  street 
between  6th  and  7th  avenues,  in  the  Borough  of  Manhattan, 
in  the  City  and  County  of  New  York,  known  as  number  132  West 
16th  street  in  said  city,  to  have  and  to  hold  the  same  unto  her 
and  her  heirs  forever  absolutely.  I  also  give  and  bequeath  unto 
my  said  wife  the  sum  of  $3,000  in  cash,  and  all  of  the  furni- 
ture in  the  bedroom  occupied  by  her  and  myself  at  Number  433 
West  23d  street  in  said  city  and  borough,  together  with  each  and 
every  article  and  thing  she  may  have  brought  there  or  which 
belonged  to  her.  I  also  give  and  devise  unto  my  sai<}  wife  a  grave 
for  the  interment  of  her  body  in  my  plot  in  Greenwood  Cemetery. 

"  The  above  devises  and  legacies  are  given  to  my  said  wife  and  to 
be  accepted  by  Iierin  lieu  and  stead  of  all  her  dower  and  right  of 
dower  and  rights  and  interests  in  and  to  my  real  and  personal  estate. 

"  I  have  heretofore  given  and  caused  to  be  conveyed  unto  my 
«aid  wife  the  real  estate,  consisting  of  an  apartment  house  and  lot 
of  land,  known  as  number  172  East  90th  street  in  said  city  and  bor- 
ough, it  being  my  intention  at  the  time  to  give  said  property  unto 
her  in  the  place  and  stead  of  her  farm  at  Oak  Tree,  New  Jersey, 
which  was  sold  by  her  and  the  proceeds  in  part  used  in  the  purchase 
of  said  last-named  real  estate." 

The  executors  were  aware  of  the  husband's  claim  as  stated  in  his 
will  concerning  these  matters,  but  they  neither  attempted  to  estab- 
lish nor  brought  to  the  attention  of  the  referee  the  principal  facts 
tending  to  sustain  it,  although  such  facts  were  all  known  to  the 
executor  Watson.  The  executors,  instead  of  presenting  the  facts 
concerning  the  widow's  claim  to  an  attorney  and  asking  his  advice 
thereon,  reported  to  their  attorneys  and  informed  them  "  that  they 
had  examined  the  claim  and  they  knew  that  it  was  correct ;  that 
the  money  was  owing  to  Mrs.  Corbit,  but  that  they  desired  to  have 
her  make  formal  proof  so  that  they  would  be  held  harmless  in 
case  anybody  would  object  to  the  |iayment  on  the  accounting,"  and 
they  were  advised  to  make  formal  objection  to  the  claim  and  that 
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tbe  matter  would  then  be  referred  to  a  referee  before  whom  she, 
And  wlioever  else  knew  about  it,  could  testify,  and  that,  if  the  referee 
found  the  evidence  sufficient,  judgment  would  be  entered  in  the 
Supreme  Court  and  they  would  be  justified  in  paying  the  claim. 
The  claim  was  then  formally  rejected  and  referred.  On  the  refer- 
-ence  the  executors  were  represented  by  the  managing  clerk  of  the 
Attorneys  who,  however,  had,  in  the  capacity  of  a  managing  clerk, 
practiced  his  profession  five  or  six  years.  They  stipulated  that  each 
party  should  bear  one-half  the  expenses  of  the  reference  and  that  no 
•costs  should  be  recovered.  It  was  a  perfunctory  hearing  and  the 
referee  would  have  been  justified  in  concluding,  and  doubtless  did, 
that  it  was  only  a  formal  friendly  hearing  and  that  there  was  no  real 
opposition  to  the  claim  or  question  presented  for  serious  consideration. 
Neither  the  testimony  of  the  claimant  nor  of  Watson  was  techni- 
-cally  accurate,  and  their  testimony  was  misleading  in  that  they  stated 
that  the  farm  was  sold  and  her  husband  received  the  proceeds,  and 
they  neither  offered  the  records  of  the  real  estate  transactions  in 
evidence  nor  testified  to  the  facts  which  would  have  shown  an 
Adjustment  between  the  parties  substantially  as  recited  in  the  will. 
Moreover,  it  appears  that  the  widow  has  accepted  all  the  ])roperty 
<Jevised  and  bequeathed  to  her  and  effect  should  be  given  to  tlie 
provisions  of  the  will  that  it  is  in  lieu  not  only  of  dower  but  of  all 
<;laims  against  his  personal  estate.  Since  the  only  other  claim  she 
could  have  against  his  personal  estate  would  be  as  a  creditor,  this 
should  be  construed  as  an  intention  on  his  part  to  be  in  payment  of 
Any  claim  she  might  have  against  his  estate  and  she  should  be 
estopped  from  asserting  a  claim  inconsistent  with  a  provision  made 
for  her  benefit  in  the  will  which  she  has  elected  to  accept.  She  was 
allowed  to  recover  as  for  $9,000  loaned,  less  an  admitted  credit  of 
$1,500,  the  amount  realized  for  her  equity  in  the  premises  172  East 
Ninetieth  street  on  a  sale  after  her  husband's  death.  It  thus  fairly 
Appears,  I  think,  that  her  claim  was  not  enforcible  and  that  they 
knew  it.  It  was  their  duty  not  only  to  reject  the  claim  but  upon 
the  trial  to  show  the  facts  which  were  known  to  them  constituting  a 
defense  thereto.  {Schutz  v.  Morette^  146  N.  Y.  137 ;  Buder  v. 
Johison^  111  id.  204,  and  cases  cited.)  This  they  failed  to  do  and 
under  all  the  circumstances  they  were  properly  chargeable  with  neg- 
ligence.    Whether  the  tender  consideration  shown  the  widow  in  the 
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enforcement  of  this  claim  —  bom  of  a  desire  on  her  part  to  obtain  a 
greater  share  in  her  husband's  estate  than  he  intended  she  should 
have  —  was  owing  to  collusion  or  their  attitude  toward  it  was 
influenced  by  the  abandonment  on  her  part  of  opposition  to  the 
probate  of  the  will  which  for  a  time  she  threatened,  need  not  be 
<letermined.  It  is  sufficient  that  they  neglected  their  duty  to  the 
residuary  legatees  whose  legacies  could  only  be  paid  in  part,  if  they 
be  credited  with  the  payment  of  this  judgment. 

The  account  was  surcharged  $906.49  which  the  executors  paid  to 
-certain  devisees  to  whom  specific  parcels  of  land  were  devised  to 
reimburse  them  for  interest  accrued  on  mortgages  on  the  lands  from 
the  last  preceding  interest  day  until  the  death  of  the  testator  on  the 
theory  that  it  was  apportionable  from  day  to  day.  As  between  the 
"devisees  and  the  personal  representatives  of  the  testator  these  were 
not  proper  charges  against  the  estate.  (Real  Prop.  Law  [Laws  of 
1896,  chap.  547],  §  215 ;  Home  v.  Hovse^  10  Paige,  158 ;  Taylor 
V.  Wendelj  4  Bradf.  324.)  The  fact  that  on  the  appraisal  for  the 
purpose  of  levying  the  collateral  inheritance  tax  these  items  of 
interest  were  reported  as  charges  against  the  estate  and  that  the 
surrogate  confirmed  the  report  cannot  affect  the  question  as  now 
presented. 

It  was  stipulated  that  no  experts  should  be  called  as  to  the  value 
of  the  services  of  the  attorneys  for  the  executors  but  that  counsel 
might  make  suggestions  concerning  the  same.  The  referee  deducted 
from  the  charges  for  attorneys'  services  contained  in  the  account  the 
6um  of  $600  and  interest  thereon,  estimated  to  be  the  amount 
included  for  services  in  connection  with  the  unfounded  claim,  and 
$250  charged  for  clerical  services  of  their  managing  clerk  in  draft- 
ing the  account  and  checking  up  the  Touchers  and  interest  thereon, 
upon  the  ground  that  such  services  are  taxed  as  costs  and  included 
in  the  ten-dollar  per  diem  allowance  given  by  section  2562  of  the 
Code  of  Civil  Procedure.  We  think  these  questions  were  properly 
decided.  The  testator  was  conducting  business  as  a  real  estate  agent 
and  he  bequeathed  the  business  to  a  firm  to  be  composed  of  two  of 
his  executors  and  the  son  of  the  third,  giving  the  executors  ten-six- 
teenths of  the  profits.  The  firm  was  formed  accordingly  and  took 
over  the  business.  The  executors  employed  the  firm  to  collect  rents 
App.  Div.— Vol.  CI.        36 


Digitized  by  VjOOQIC 


562  BERTIN  v.  FALK, 


First  Department,  Februaby,  1905.  [YoL  101. 

on  certain  premises  left  by  the  testator  and  not  specifically  devised* 
The  extra  commissions  on  these  were  charged  in  the  acconnt» 
Objection  was  made  to  ten-sixteenths  of  tlie  cliarge  which  went  to 
the  two  executors  and  it  was  properJy  sustained. 

The  executors  were  only  allowed  one  commission.  They  claim 
they  should  have  been  allowed  three,  upon  the  theory  that  the  value 
of  the  personal  property  amounted  to  $100,000  or  more  over  and 
above  all  debts.  (Code  Civ.  Proc.  §  2730.)  If  that  which  is  real 
estate  at  the  testator's  death  may  be  considered  at  all  for  the  pur- 
pose of  applying  this  statute,  it  is  evident  that  only  his  equities  in 
real  estate  directed  to  be  converted  into  personalty  under  a  power 
of  sale  may  be  considered,  and  that  all  valid  liens  must  be  deducted. 
The  commissions  are  to  be  allowed  at  a  time  when  the  value  is 
known  and  it  is  manifest  that  it  is  the  actual  realized  value  and  not 
the  inventoried  value  that  is  controlling.  Applying  these  tests,  the 
personal  estate  was  less  than  $100,000,  and,  therefoi*e,  the  surrogate 
was  right  in  allowing  only  one  commission. 

The  decree  should,  therefore,  be  affirmed,  with  separate  bills  of 
costs  to  the  respondents  appearing  separately  payable  by  the  appel- 
lants individually. 

Decree  reversed  and  a  new  hearing  had  before  another  referee, 
with  costs  to  appellants  to  abide  event. 


Alfred  F.  Bektin,  Plain tifif,  v,  Caroline  Falk  and  Others, 
Impleaded  with  John  M.  Fallon,  Appellant,  and  Charles  M. 
Preston,  as  Receiver,  etc.,  of  the  New  York  Building-Loan 
Banking  Company,  Kespondent. 

Mortgage  Tield  by  a  building  and  loan  OMociation  —  when  a  surplus  arising  on  (he 
foreclosure  of  a  prior  mortgage  on  tlie  same  premises  should  be  paid  to  its  reeeiter 
subject  to  tJie  future  a<yustment  of  equities  —  when  the  mortgagor  is  not  in  drfauU 
—  he  is  relieved  from  monthly  payments  by  the  appointment  of  a  receiver  of  the 
corporation. 

Kovember  7,  1900,  a  building  and  loan  association,  being  the  owner  of  certain 
premises  wliich  were  subject  to  a  mortgage,  entered  into  an  agreement  with 
John  M.  Fallon  and  Maria  T.  Hallinan.  who  desired  to  purchase  the  property, 
by  which  such  parties  subscribed  for  a  number  of  the  shares  of  the  capital 
stock  of  the  association  and  paid  on  account  of  the  premium  and  contiacfc  price 
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$430.  The  capital  stock  so  subscribed  for  was  assigned  by  Fallon  and  Halli- 
nan  to  the  association  as  collateral  security  for  their  agreement  to  pay,  "  for  a 
term  coextensive  with  the  term  required  to  mature  or  fully  pay  the  aforesaid 
shares  of  stock,  which  term  it  is  estimated  will  be  about  twelve  years,  at  the 
monthly  rental  of  Thirty-four  and  35^^100  dollars,  to  be  paid  on  the  first  of 
each  and  every  month  in  advance  during  said  term."  The  agreement  further 
provided  that  if  Fallon  and  Hallinan  performed  all  the  covenants  contained  in 
the  agreement  and  made  the  payments  as  therein  provided  they  were  to  have^ 
in  the  meantime,  the  quiet  and  peaceable  possession  of  the  premises,  and  at  the 
expiration  of  the  term  the  association  was  to  give  to  them  a  good  and  sufficient 
deed.  It  also  provided  that  •*  if  any  rent  shall  be  due  and  unpaid  for  the  period 
of  sixty  days  or  if  default  shall  be  made  by  the  parties  of  the  second  part  as  to 
any  of  the  covenants  herein  contained,"  then  the  association  might  re-enter  said 
premises  and  repossess  the  same. 

F^lon,  who  had  acquired  Hallinan's  interest  in  the  agreement,  made  the  monthly 
payments  prescribed  therein  down  to  July  6, 1903.  September  12, 1903,  a  tem- 
porary receiver  of  the  association  was  appointed  and  his  appointment  was 
mhde  permanent  February  24,  1904.  Thereafter  the  premises  were  sold  in  an 
action  brought  to  foreclose  the  mortgage  above  referred  to,  from  which  sale 
a  surplus  resulted. 

In  a  proceeding  instituted  to  determine  the  respective  rights  of  Fallon  and  the 
receiver  of  the  association  to  such  surplus,  it  was 

Held,  that,  as  by  the  terms  of  the  agreement,  the  association  could  not  re-enter 
upon  the  premises  until  the  monthly  payments  had  remained  unpaid  "  for  the 
period  of  sixty  days,"  Fallon  was  not  in  default  at  the  time  the  temporary 
receiver  was  appointed; 

That  the  appointment  of  the  temporary  receiver  relieved  Fallon  from  any  further 
obligation  to  make  the  prescribed  monthly  payments; 

That,  consequently,  Fallon's  rights  under  the  contract  were  still  in  force; 

That  the  whole  amount  of  the  surplus  should,  however,  be  presently  paid  over 
to  the  receiver,  for  the  reason  that  Fallon's  equities  therein  could  not  be  deter- 
mined until  the  assets  of  the  association  had  been  marshaled  and  its  liabilities 
ascertained; 

That  when  this  had  been  done,  the  rights  of  the  respective  parties,  including 
any  claim  by  Fallon  because  of  improvements  he  had  put  upon  the  premises, 
would  be  determined  and  settled  according  to  their  equities. 

Appeal  by  the  defendant,  John  M.  Fallon,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Terra  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  15th 
day  of  August,  1904,  confirming  the  report  of  a  referee  in  surplus 
money-proceedings  upon  tlie  foreclosure  of  a  mortgage. 

jEmaniiel  Van  Dernooty  for  the  appellant. 
Charles  W.  Dayton,  Jr.,  for  the  respondent. 
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MoLadghun,  J. : 

The  New  York  Building-Loan  Banking  Company,  a  domestic 
corporation,  on  the  7th  of  November,  1900,  was  the  owner  of  cer- 
tain real  estate  in  the  city  of  New  York,  and  the  appellant  Fallon 
and  one  Maria  T.  Hallinan,  desiring  to  purchase  the  same,  entered 
into  an  agreement  with  the  association  for  the  accomplishment 
of  that  purpose,  and  by  which  they  subscribed  for  forty-five  and 
eight-tenths  shares  of  the  capital  stock  of  the  association  and 
paid  to  it,  on  account  of  the  premium  and  contract  price,  $430. 
This  stock  was  assigned  to  the  association  as  collateral  security  for 
their  agreement  to  pay,  "  for  a  term  coextensive  with  the  term 
required  to  mature  or  fully  pay  the  aforesaid  shares  of  stock,  which 
term  it  is  estimated  will  be  about  twelve  years,  at  the  monthly 
rental  of  Thirty-four  and  35/100  dollars,  to  be  paid  on  the  first  of 
each  and  every  month  in  advance  during  said  term."  The  agree- 
ment further  provided  that  if  Fallon  and  Hallinan  performed  all 
the  covenants  contained  in  the  agreement  and  made  the  payments 
as  therein  provided  they  were  to  have,  in  the  meantime,  the  quiet 
and  peaceable  possession  of  the  premises,  and  at  the  expiration  of 
the  term  the  association  was  to  give  to  them  a  good  and  sufficient 
deed.  It  also  provided  that  '^  if  any  rent  shall  be  due  and  unpaid 
for  the  period  of  sixty  days  or  if  default  shall  be  made  by  the  parties 
of  the  second  part  as  to  any  of  the  covenants  herein  contained," 
then  the  association  might  re-enter  said  premises  and  repossess  the 
same.  The  premises,  at  the  time  the  agreement  was  made,  were 
subject  to  a  mortgage  of  $3,000.  On  the  9th  of  August,  1902,  in 
consideration  of  the  payment  of  $50,  the  monthly  payments  were 
reduced  to  $33.94.  On  the  17th  of  September,  1902,  HaUinan 
transferred  her  interest  to  Fallon  and  he  thereafter  made  the  monthly 
payments  prescribed  down  to  the  6th  of  July,  1903.  On  the  12th 
of  September,  1903,  the  respondent  Preston  was  appointed  tempo- 
rary receiver  of  the  association  and  his  appointment  made  perma- 
nent on  the  24th  of  February,  1904.  Thereafter  the  premises  were 
sold  in  an  action  brought  to  foreclose  the  mortgage  above  referred 
to  and  on  the  sale  a  surplus  was  realized  over  and  above  the  amount 
due  on  the  mortgage,  with  interest  and  costs,  of  $894.77.  This  sur- 
plus was  claimed  by  the  receiver  and  also  by'Fallon,  and  a  reference 
was  ordered  to  determine  the  rights  of  the  respective  parties  thereta 
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The  referee  reported  that  Fallon  having  made  default  in  his  pay- 
ments thereby  relinqnished  his  right  to  damages  against  the  associa- 
tion for  breach  of  contract  on  its  part  to  convey ;  that  the  receiver 
npon  his  appointment  became  the  owner  of  the  equity  of  redemp- 
tion in  the  property  foreclosed  and  by  reason  thereof  was  entitled 
to  the  whole  of  the  surplus  money,  and  that  the  capital  stock  of  the 
company  deposited  by  Fallon  as  security  should  remain  "for  final 
adjustment  by  the  receiver."  An  order  was  subsequently  made 
confirming  in  all  respects  the  report  of  the  referee  and  Fallon  has 
appealed. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be 
affirmed,  but  only  so  far  as  it  directs  the  payment  of  tlie  whole  sur- 
plus to  the  receiver.  At  the  time  the  receiver  was  appointed  Fallon 
was  not  in  default.  He  had  paid  the  monthly  payments  agreed  to 
be  paid  to  the  sixth  of  July.  He  had  not  paid  what  was  due  on 
the  first  of  August  or  on  the  first  of  September,  but  the  agreement 
expressly  provides  that  the  association  could  not  re-enter  until  the 
monthly  payments  had  remained  unpaid  "  for  the  period  of  sixty 
days.''  He  at  most,  therefore,  was  in  default  only  forty-two  days. 
His  rights  under  the  contract  had  not  then  been  terminated,  nor  had 
his  failure  to  pay  for  that  period  deprived  him,  upon  complying 
with  its  terms,  of  the  right  to  damages  for  a  breach  of  it.  Nor 
was  there  any  obligation  upon  his  part  to  make  further  payment 
after  the  receiver  was  appointed.  {RocJiester  Savings  Bank  v. 
Whitmorej  25  App  Div.  491,  and  cases  cited.)  The  association  was 
insolvent  and  by  reason  thereof,  and  the  appointment  of  the  receiver, 
had  become  incapable  of  proceeding  further  under  the  contract,  and 
the  foreclosure  of  the  mortgage  resulting  in  a  sale,  had  put  it 
beyond  the  power  of  the  receiver,  even  if  he  would  have  had  a  right 
to  do  so,  to  give  the  deed  which  the  association  had  contracted  to 
give.  This  relieved  Fallon  from  further  performance  {Ilall  v. 
Stowdlj  75  App  Div.  21),  and  the  interest  of  both  parties  in  the 
subject-matter  of  the  contract  was  thereafter  to  be  determined 
according  to  their  respective  equities.  These  equities,  however, 
cannot  be  determined  until  all  of  the  assets  of  the  association  have 
been  marshaled  apd  its  liabilities  ascertained.  It  is  ciear^  npon  the 
facts  presented,  that  the  receiver  is  not  entitled  except  for  the  pur- 
pose of  administration  to  the  whole  surplus  and  it  is  equally  clear 
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that  the  interest  which  Fallon  has  therein  cannot,  at  this  time,  be 
ascertained.  At  the  hearing  before  the  referee  Fallon  attempted  to 
prove  what  improvements  he  had  put  upon  the  premises.  His 
efforts,  however,  were  ineffectual,  the  referee  excluding  all  evidence 
bearing  on  that  subject.  The  evidence  was  properly  excluded  inas- 
much as  the  referee  could  not  determine  what  allowance,  if  any, 
should  be  made  by  reason  of  them.  This,  however,  will  be  a  proper 
subject  for  consideration  on  a  final  adjustment  of  the  affairs  of  the 
association  when  the  rights  of  the  respective  parties  are  determined 
and  settled  according  to  their  equities. 

The  order  appealed  from,  therefore^  should  be  modified  as  indi- 
cated in  this  opinion,  and  as  thus  modified  affirmed,  without  costs 
to  either  party. 

Van  Brunt,  P.  J.,  O'Brien,  Hatch  and  Lauglhin,  J  J., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs. 


John  G.  MoCullough  and  Frederic  B.  Jennings,  Bespondents,  v. 
The  Broad  Exchange  Company  and  George  A.  Fuller  Com- 
pany, Appellants. 

Bxeesriw  tue  of  an  easemeni,  enjoined — whcU  is  —  an  eaeement  acquired  hy  deed  eactin- 
guiehed  <mly  by  grant  or  adverse  poeeeseion  —  equity  abhors  Jorjeiture — i?ie  eon- 
strudion  on  a  lot,  enjoying  a  dominant  easement  of  passage  over  a  court  and  alley, 
of  a  building  which  also  covers  other' lals  not  entitled  thereto — right  of  the  owner 
of  the  servient  tenement  to  restrain  tlie  use  of  the  court  and  alley  by  the  occupants 
and  for  the  uses  of  such  building  —  easement  not  adjudged  to  be  forfeited. 

An  unlawful  or  excessive  use  of  an  easement  may  be  enjoined. 

Where  the  nature  and  extent  of  the  use  of  the  easement  is  unrestricted,  the  use 
by  the  dominant  tenement  may  be  enlarged  or  changed,  but  the  owner  of  the 
dominant  tenement  may  not  subject  the  servient  tenement  to  servitude  or  use 
in  connection  with  other  premises  to  which  the  easement  is  not  appurtenant. 

An  easement  acquired  by  deed  is  not  extinguished  by  non-user,  but  oniy  by 
grant  or  adverse  possession. 

Equity  abhors  forfeitures  and  will  in  a  proper  case  relieve  ilgainst  their  enforce- 
ment, and  will  not  aid  their  enforcement,  even  where  it  would  not  interfere 
against  the  same  at  law. 
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A  partition  deed  embraclDg  a  number  of  lots  contained  a  covenant  "  that  for  the 
mmtual  advantage  of  all  the  property/'  partitioned  and  conveyed,  an  open  area 
constituting  a  part  of  such  property  "shall  be  forever  left  as  an  open  space, 
and  shall  be  unencumbered  by  any  erection  (except  such  walks  as  now  cross 
the  same)  for  the  purpose  of  giving  light  and  air  and  ingress  to  and  egress 
from  all  the  premises  herein  described;  said  open  spaces  as  they  now  exist  shall 
be  maintained  in  good  order  and  kept  in  cleanly  condition  at  the  joint  and 
equal  expense  of  all  parties  hereto,"  and  that  the  covenant  should  be  held  to 
be  a  covenant  running  with  the  land. 

It  also  contained  a  covenant  with  respect  to  an  alley  constituting  part  of  the 
premises  conveyed  that  such  alley  *'  shall  forever  be  left  open  to  the  present 
height  of  the  same,  as  a  means  of  ingress  and  egress  for  the  advantage  of  all 
the  property  hereinbefore  conveyed  and  partitioned." 

Thereafter  the  Broad  Exchange  Company  acquired  title  to  one  of  the  lots 
embraced  in  the  partition  deed  (which  lot  was  dominant  to  the  easement  in 
the  area  and  alley  before  mentioned),  together  with  a  number  of  other  lots  not 
embraced  in  the  partition  deed.  It  constructed  on  the  entire  plot  a  single 
•office  building  twenty  stories  in  height  and  designed  for  the  accommodation  of 
about  7,000  occupants.  The  plant  supplying  heat  and  power  to  the  entire 
l)ui]ding  was  located  in  that  portion  thereof  which  had  been  erected  upon  the 
lot  dominant  to  the  easement.  All  the  coal  used  in  the  entire  building  and  all 
the  waste  paper,  ashes,  sweepings  and  refuse  which  accumulated  therein  were 
<:onveyed  through  the  alley  and  across  the  open  area  subject  to  the  easement. 
There  was  also  a  door  opening  from  the  building  upon  the  area  which  enabled 
employees  and  tenants  of  all  parts  of  the  building  to  use  the  area  and  alley. 

The  office  space  in  that  part  of  the  building  standing  upon  the  lot  dominant  to 
the  easement  was  only  one-fifth  of  the  entire  office  space  of  the  whole  building. 
Bach  building  was  constructed  with  connecting  halls  and  stairways  through- 
out and  with  interdependent  relations  between  its  various  parts,  but  it  appeared 
that  it  would  not  be  impossible  to  so  alter  or  arrange  the  building  as  to  per- 
mit the  easement  to  be  us^  solely  for  the  advantage  of  that  portion  thereof 
which  was  constructed  upon  the  lot  dominant  to  the  easement. 

In  an  action  brought  by  the  owners  of  the  servient  tenement  against  the  Broad 
Exchange  Company  to  obtain  a  decree  declaring  the  easement  in  the  alley  and 
area  forfeited  and  extinguished,  it  was 

MM,  that  in  view  of  the  possible  destruction  or  removal  of  the  office  building, 
and  of  the  fact  that  it  was  not  impossible  to  so  arrange  the  building  that  the 
easement  in  the  alley  and  area  conld  be  used  only  for  the  benefit  of  that  part 
of  the  building  situated  upon  the  lot  dominant  to  the  easement,  the  owners  of 
the  servient  tenement  were  not  entitled  to  a  decree  adjudging  the  easement 
forfeited  and  extinguished: 

That  the  owners  of  the  servient  tenement  were  entitled  to  an  injunction  restrain- 
ing the  Broad  Exchange  Company  from  using  the  easement  and  from  furnish- 
ing occasion,  or  extending  by  implication  or  otherwise  any  invitation,  to  the 
'  tenants  or  persons  having  business  with  the  tenants  to  use  the  easement  until 
«u«h  time  as  the  building  should  be  so  changed,  altered  or  arranged  as  to  permit 
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the  eDJoyment  of  the  easement  for  the  advantage  of  the  dominant  tenement- 
only,  with  leave  to  the  Broad  Exchange  Company  to  apply  to  the  court  at  the 
foot  of  the  judgment,  on  notice  to  the  owners  of  the  servient  tenement,  when, 
that  time  shall  have  arrized,  to  vacate  the  injunction  as  to  the  dominant  tene- 
ment, leaving  the  injunction,  however,  to  stand  permanently  as  to  the  remain- 
ing premises. 
0*Bri£n,  J.,  dissented. 

Appeal  by  the  defendants,  The  Broad  Exchange  Company  and 
another,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  New- 
York  on  the  lltli  day  of  March,  1904,  upon  the  report  of  a  referee^ 

Edward  E,  SpraguCy  for  the  appellants. 

Avsten  G.  Fox^  for  the  respondents. 

Lauqhlin,  J. : 

The  action  is  brought  to  obtain  a  decree  forfeiting  and  extinguish- 
ing the  easement  of  the  defendant,  The  Broad  Exchange  Company,, 
for  ingress  and  egress  through  an  alleyway  from  its  premises,  for- 
merly known  as  No.  52  Exchange  place,  over  an  open  area  and 
plaintiffs'  premises  to  Beaver  street.  The  easement  was  granted 
in  a  partition  deed  bearing  date  the  20th  day  of  June,  1879, 
which  embraced  premises  Nos.  38,  40,  42  and  52  Exchange  place, 
Nos.  25,  27  and  29  William  street,  and  51  and  53  Beaver  street, 
and  the  buildings  and  premises  in  the  rear.  The  defendant.  The 
Broad  Exchange  Company,  has  succeeded  to  the  title  to  the  prem- 
ises No.  52  Exchange  place  and  the  building  in  the  rear  thereof, 
and  the  plaintiffs  own  the  premises  Nos.  51  and  53  Beaver  street. 
The  easement  related  to  an  irregular  open  area  in  the  interior  of  the 
block  inclosed  by  the  premises  partitioned,  all  of  which  abutted 
thereon,  and  to  a  covered  alleyway  ten  feet  in  width  over  the  prem- 
ises 51  Beaver  street  connecting  the  open  area  with  Beaver  street. 
It  was  expressly  covenanted  "  that  for  the  mutual  advantage  of  all 
the  property "  partitioned  and  conveyed  the  open  area  "  shall  be 
forever  left  as  an  open  space,  and  shall  be  unencumbered  by  any 
erection  (except  such  walks  as  now  cross  the  same),  for  the  purpose 
of  giving  light  and  air  and  ingress  to  and  egress  from  all  the  prem- 
ises herein  described ;  said  open  spaces  as  they  now  exist  shall  be 
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maintained  in  good  order  and  kept  in  cleanly  condition  at  the  joint 
and  equal  expense  of  all  parties  hereto,"  and  that  the  covenant 
should  be  held  to  be  a  covenant  running  with  the  land.  The  cove- 
nant with  respect  to  the  alley  is  that  it  "  shall  forever  be  left  open 
to  the  present  height  of  the  same,  as  a  means  of  ingress  and  egress 
for  the  advantage  of  all  the  property  hereinbefore  conveyed  and 
partitioned."  It  appears  that  at  the  time  the  partition  deed  was' 
executed  there  were  two  low  brick  builditigs  on  the  premises  known 
as  No.  52  Exchange  place,  the  one  fronting  on  the  street  cover- 
ing the  lot  to  the  depth  of  107  feet  and  the  one  in  the  rear 
being  34  feet  in  width,  covering  the  lot  within  a  few  inches, 
and  116  feet  in  length.  Both  of  these  were  office  buildings. 
Prior  to  the  commencement  of  the  action  the  defendant.  The 
Broad  Exchange  Company,  became  the  owner  of  four  lots  known 
as  Nos.  44,  46,  48  and  50  Exchange  place  lying  immediately  to  the 
east  of  its  premises  No.  52  Exclmnge  place,  having  an  aggregate 
frontage  of  about  89  feet  and  6  inches  and  extending  in  depth  102 
feet  and  4  inches,  and  of  several  irregular  lots  adjoining  No.  52 
Exchange  place  on  the  west  known  as  Nos.  54  and  56  Exchange 
place  and  Nos.  25,  27,  29,  31  and  33  Broad  street,  having  an  aggre- 
gate frontage  on  Exchange  place  of  about  124  feet  and  9  inches  and 
of  106  feet  and  8  inches  on  Broad  street.  None  of  these  lots  except 
said  No.  52  Exchange  place  was  embraced  in  the  partition  deed  or 
had  appurtenant  to  it  any  right  or  interest  in  the  covenants  or  ease- 
ments mentioned  in  the  partition  deed.  These  several  lots  together 
formed  practically  a  parallelogram  236  feet  long  on  Exchange  place 
and  106  feet  wide  on  Broad  street  with  the  addition  of  the  lot 
about  34  feet  wide  by  116  feet  deep  in  the  rear  of  the  center  of  the 
parallelogram,  it  being  the  lot  in  the  rear  of  No.  52  Exchange  place 
and  entitled  to  the  enjoyment  of  the  easement  in  connection  there- 
with and  for  brevity  in  the  opinion  it  will  be  deemed  part  of  and 
referred  to  as  No.  52  Exchange  place.  The  Broad  Exchange  Com- 
pany is  a  New  Jersey  corporation  and  after  acquiring  title  to  these  lots 
and  about  the  1st  day  ot  May,  1900,  it  caused  plans  to  be  prepared 
for  the  erection  of  a  single  office  building  thereon  twenty  stories 
in  height  with  front  entrances  on  Broad  street  and  Exchange  place 
and  a  door  in  the  rear  opening  upon  that  part  of  the  premises  which 
was  dominant  to  the  easement  upon  the  rear  courtyard  or  open  space 
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referred  to  in  the  said  partition  deed.  This  building  was  designed 
for  the  accommodation  of  abont  seven  thousand  occupants,  and  was 
to  have  eighteen  passenger  elevators  and  a  common  heating  and 
power  plant  for  all.  The  building  was  constructed  in  accordance 
with  the  plans  by  the  defendant  George  A.  Fuller  Company  for  the 
Broad  Exchange  Company,  and  prior  to  the  trial  of  the  action  it 
was  completed  and  opened  for  the  reception  and  occupation  of  ten- 
ants. The  boiler  and  machinery  for  heating  the  building  and  oper- 
ating the  elevators  are  in  that  part  of  the  premises  appurtenant  to 
the  easement,  but  the  heat  and  power  are  distributed  into  those 
parts  of  the  building  beyond  the  lines  of  the  original  lot  No.  52 
Exchange  place,  which  alone  was  dominant  to  tlie  easement.  It  is 
found  by  the  court  that  the  building  was  erected  without  regard  to 
the  lines  of  lot  No.  52  Exchange  place,  and  that  it  was  designed  as  one 
concrete  structure  with  connecting  halls  and  stairways  throughout, 
and  with  interdependent  relations  between  its  various  parts.  The 
office  space  in  that  part  of  the  building  standing  upon  the  lot  form- 
erly known  as  No.  52  Exchange  place  constitutes  only  one-fifth  of  the 
entire  office  space  of  the  building.  The  average  consumption  of 
coal  for  the  generation  of  heat  and  power  in  the  building  is  between 
twenty  and  twenty-three  tons  per  day.  When  the  building  was 
planned  it  was  intended  that  the  coal  should  be  brought  in  through 
this  alley  and  across  the  open  area  and  transmitted  to  the  furnace 
room  through  coal  chutes,  and  this  course  has  been  taken.  The 
ashes  from  the  furnace  were  designed  to  be  and  are  removed  over 
the  area  way  and  through  the  alley.  Each  of  the  eighteen  passen- 
ger elevators  aflEords  access  to  any  part  of  the  building,  and  eight  of 
them  are  entirely  upon  the  original  dominant  lot  and  seven  others 
are  partly  over  it.  The  waste  paper,  sweepings  and  refuse  from 
the  entire  office  building  are  deposited  in  bins  near  the  door  open- 
ing into  the  open  area  referred  to  and  removed  via  the  alley. 
Employees  and  tenants  of  all  parts  of  the  building  may  use  the 
doorway  opening  upon  the  area  at  will  for  passing  out  to  Beaver 
street  or  to  the  building  from  Beaver  street,  and  some  of  them  avail 
themselves  of  the  opportunity  thus  afforded  for  using  the  area  and 
alley.  The  trial  court  has  found  that  by  thus  constructing  and 
usmg  the  office  building  the  appellant  owner  has  "  so  materially 
changed  the  condition  of  the  originally  dominant  tenement  as  to 
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increase  the  bnrden  of  the  servitade  upon  the  servient  tenement  of 
the  plaintiffs,  and  to  subject  the  servient  tenement  to  the  service 
of  premises  other  than  the  premises  originally  dominant,  and  to  ren- 
der it  impossible  to  separate  the  enjoyment  of  the  original  right 
from  the  enjoyment  of  the  excess  beyond  the  original  right,  and  to 
make  impossible  the  legitimate  use  of  said  easement."  It  has  accord- 
ingly been  decreed  that  the  appellant  owner  has  forfeited  all  its 
right  to  the  enjoyment  of  the  easement,  and  that  the  same  is  forever 
forfeited  and  extinguished,  and  it  is  perpetually  enjoined  from  using 
the  same. 

We  find  no  definite  evidence  indicating  that  it  would  be  feasible 
or  practicable  to  alter  the  building  in  such  manner  that  the  tenants  of 
that  part  of  it  which  is  constructed  on  the  premises  formerly  known 
as  No.  52  Exchange  place  might  be  separated  from  the  others,  and  in 
the  exercise  of  the  lawful  (ights  of  the  appellant  owner  be  permitted 
to  use  the  alley  and  areaway  for  ingress  and  egress  or  that  the  power 
plant  and  other  use  of  which  complaint  is  made  might  be  likewise 
separated.  However,  it  is  not  impossible  to  make  this  separation 
—  it  is  self  evident  that  it  is  only  a  question  of  expense  —  and 
if  the  owner  wishes  to  do  so  we  see  no  reason  why  it  should  not 
be  permitted.  Moreover,  the  ofiice  building  may  be  destroyed  or 
otherwise  demolished  or  removed  at  any  time,  and  in  that  event  it 
would  seem  that  the  owner  should  be  permitted  to  enjoy  the  ease- 
ment in  connection  with  that  part  of  his  premises  to  which  the  ease- 
ment was  appurtenant.  The  erection  of  the  building  upon  its  own 
land  was  lawful  and  does  not  work  *a  forfeiture  of  the  easement. 
{Rexford  v.  Marquis^  7  Lans.  249^  262 ;  Greene  v.  Canny ^  137  Mass. 
64 ;  Tapling  v.  Janea^  13  C.  B.  [N.  S.]  876.)  An  unlawful  or  excess- 
ive nae  of  an  easement  maybe  enjoined^  but  it  is  difBcult  to  see,^ 
upon  what  principle  of  law  the  court  is  authorized  to  declare  it  for^ 
iiver  ftijd  altogether  forfeited  and  extinguished  because  of  an^ 
unauthorized  or  excessive  use^  It  is  a  valuable  property  right  and 
we  know  of  no  authority  for  transferring  its  title  against  the  will  of 
the  owner,  except  by  due  process  of  law  involving  just  compensation. 
It  is  also  conceivable  that  an  authorized  atid  unauthorized  use  may 
be  so  intermingled  as  to  justify  enjoining  any  use  until  the  circum- 
stances have  so  changed  that  the  authorized  use  may  be  permitted 
without  affording  opportunity  for  the  unauthorized  use  which  it 
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would  be  difficult  to  discover  or  prove.  If  this  be  the  rule,  a  situa- 
tion is  here  presented  justifying  an  injunction,  not  against  the  excess- 
ive use  merely,  but  restraining  any  use  until  the  building  is  so  altered 
or  changed  that  that  part  of  it  which  is  on  the  dominant  tenement 
may  enjoy  the  easement  without  permitting  its  enjoyment  by  the 
tenants  and  occupants  of  other  parts  of  the  building  who  have  no 
right  thereto.  Where  the  nature  and  extent  of  the  use  of  the  ease- 
ment is,  as  here,  unrestricted,  the  use  by  the  dominant  tenement 
might,  of  course,  be  enlarged  or  changed  {AUan  v.  Gomme^  11  Ad. 
&  El.  759 ;  Arnold  v.  Fee,  148  N.  Y.  214 ;  GiUespie  v.  Weinhergy 
Id.  238 ;  Dand  v.  Kingscote,  6  M.  &  W.  173 ;  Sloan  v.  HoUiday, 
80  L.  T.  Kep.  [N.  S.]  757) ;  but  the  owner  of  tlie  dominant  tenement 
may  not  subject  the  servient  tenement  to  servitude  or  use  in  con- 
nection with  other  premises  to  which  the  easement  is  not  appur- 
tenant. (  Williams  v.  Jamea,  L.  R.  2  C.  P.  577.)  It  is  manifest, 
therefore,  that  although  the  appellant  as  owner  of  the  dominant 
tenement  might  have  lawfully  devoted  it  to  a  use  that  would  have 
authorized  and  required  a  greater  burden  on  this  easement  and  right 
of  way  than  has  now  been  imposed,  yet  the  tenants  of  those  parts  of 
the  building  not  erected  upon  the  premises  No.  52  Exchange  place 
have  no  right  to  use  the  easement  and  the  owner  has  no  right  to 
enlarge  the  use  of  the  easement  for  the  benefit  of  those  parts  of  his 
office  building  which  are  upon  premises  other  than  the  dominant  tene- 
ment. This  applies  to  the  removal  of  ashes,  sweepings  and  refuse  as 
well  as  to  bringing  coal.  It  is  not  needful  to  inquire  whether  the 
owner  of  the  dominant  premises  might  establish  thereon  a  plant  for 
developing  heat,  light  or  power  and  transmitting  the  same  to  other 
premises  for  hire  and  thus  subject  the  right  of  way  to  a  more  extensive 
use  than  that  to  which  it  is  now  put.  That  might  be  a  question  of  law 
and  it  might  be  a  question  of  fact  depending  on  the  reasonableness  of 
the  use.  ( Williams  v.  Jam£Sj  supra.)  The  case  is  not  analogous  to 
the  present  situation.  The  coal  and  the  heat  and  power  generated 
thereby  are  used  directly  for  the  benefit  of  the  dominant  tenement 
and  adjacent  premises  of  the  appellant  owner.  It  is  no  different  in 
principle  than  if  there  were  separate  power  plants  and  the  coal  was 
passed  over  the  dominant  tenements  for  use  on  the  other  premises 
which  the  appellant  clearly  would  have  no  right  to  do.  {Skull  v. 
Olenister,  16  C.  B.  [N.  S.]  81 ;  Davenport  v.  Ixvmson,  88  Mass. 
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[21  Pick.]  72 ;   Webster  v.  Bach,  Freem.  247 ;  Lawton  v.  Ward, 
Ld.  Raym.  75.) 

It  is  to  be  borne  in  mind  that  this  right  of  way  and  easement  were 
acquired  by  deed  and  the  rale  is  that  snch  an  easement  is  not  extin- 
guished by-  non-user  but  only  by  grant  or  adverse  possession. 
{Smyles  v.  Raatinga,  22  N.  Y.  217 ;  Welsh  v.  Taylor,  134  id.  450 ; 
Parker  v.  City  of  St.  Paul,  47  Minn.  317.)  Here  there  was  no 
adverse  possession  and  nothing  has  been  done  with  the  intention  of 
relinquishing  the  easement ;  but  on  the  contrary  it  has  been  con- 
stantly enjoyed  and  the  complaint  merely  is  of  a  usa "unauthorized 
in  part.  It  was  formerly  held  in  England  that  the  easement  of 
**  ancient  lights  "  might  be  lost  or  suspended,  until  the  premises  were 
restored  to  their  original  condition,  by  enlarging  or  changing  the 
position  of  the  windows,  but  it  is  doubtful  whether  that  rule  still  pre- 
vails {Tapling  v.  Jones^  13  C.  B.  [Itf .  S.]  876) ;  and  moreover  it  was 
never  given  place  in  our  jurisprudence  {ParJcer  v.  Foote,  19  Wend. 
310)  and  would  not  be  applicable  to  this  case  if  it  had.  The  appel- 
lant and  those  using  the  easement  without  authority  would  doubt- 
less be  liable  to  the  plaintiffs  in  damages  {Dennis  v.  Sipperly,  17 
Hun,  69 ;  Hexford  v.  Marquis,  supra,  249,  262 ;  Davenport  v. 
Lamsony  supra  ;  Shroder  v.  Brenneman,  23  Penn.  St.  348 ;  French 
V.  Marstin,  32  N.  H.  316) ;  but  it  is  manifest  that  it  would  be  next 
to  impossible  to  show  the  damages  or  to  enforce  the  rights  of  the 
plaintiff  under  an  injunction  confining  the  use  to  the  tenants  of  and 
those  usihg  the  dominant  tenement.  Equity  abhors  forfeitures 
and  will,  in  a  proper  case,  relieve  against  their  enforcement,  and 
will  not  aid  their  enforcement  even  where  it  would  not  interfere 
against  the  same  at  law.  (1  Pom.  Eq.  Juris.  [2d  ed.]  §§  450,  459.) 
Yet  the  appellant  owner  is  responsible  for  the  situation  which  enables 
its  tenants  and  employees  to  use  the  easement  aud  render  it  impos- 
sible for  the  plaintiffs  to  know  which  have  and  which  have  not  a 
right  to  such  use.  Therefore,  while  equity  will  not  destroy  the 
appellant  owner's  easement,  it  will  grant  the  relief  necessary  to  pre- 
serve the  rights  of  the  plaintiffs  It  is  manifest  that  these  rights 
can  only  be  effectively  preserved  by  enjoining  the  appellant  owner 
from  using  the  easement  while  its  premises  remain  in  their  present 
condition. 

The  appeal  in  form  is  by  both  defendants,  but  it  is  treated  in  the 
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appellants'  points  as  being  by  the  Broad  Exchange  Company  only 
and  no  point  is  made  that  the  injunction  was  unnecessary  as  against 
the  Fuller  Company  which  has  completed  its  contract. 

The  judgment  should,  therefore,  be  modified  by  striking  out  all 
provisions  relating  to  a  forfeiture  of  the  easement  and  modifying 
the  injunction  so  as  to  enjoin  and  restrain  the  appellant  owner, 
its  officers,  agents  and  employees,  from  using  the  easement  and 
from  furnishing  occasion  or  extending  by  implication  or  other- 
wise any  invitation  to  the  tenants  or  persons  having  business  with 
the  tenants  to  use  the  easement  until  such  time  as  the  building 
shall  be  so  changed,  altered  or  arranged  as  to  permit  the  enjoyment 
of  the  easement  for  the  advantage  of  the  dominant  tenement  only, 
with  leave  to  the  appellant  owner  to  apply  to  the  court  at  the 
foot  of  the  judgment,  on  notice  to  the  plaintiffs  or  their  succes- 
sors in  interest,  when  that  time  shall  have  arrived,  to  vacate  the 
injunction  as  to  the  dominant  tenement,  leaving  the  injunction, 
iiowever,  to  stand  permanently  as  to  the  remaining  premises,  and 
as  thus  modified  the  judgment  should  be  affirmed,  without  costs  of 
the  appeal  to  either  party. 

Van  Brunt,  P.  J.,  Pattbeson  and  Hatch,  JJ.,  concurred ; 
O'Brien,  J.,  dissented. 

O'Brien,  J,  (dissenting) : 

This  action  involves  the  question  as  to  whether  an  easement 
in  and  to  an  alleyway  crossing  plaintiffs'  property  has  been  extin- 
guished by  an  excessive  and  unlawful  use  thereof  by  defendants. 

The  easement  was  originally  created  by  a  partition  deed  dated 
June  20,  1879,  which  contained  the  covenant  that  a  certain  alley- 
way leading  from  Beaver  street  through  the  premises  now  owned 
by  plaintiffs  should  '^  forever  be  left  open  to  the  present  height  of 
the  same  as  a  means  of  ingress  and  egress  for  the  advantage  of  all  the 
property  hereinbefore  conveyed  and  partitioned."  At  the  time  of 
the  grant  the  portion  of  the  partitioned  premises  which  comprised 
the  dominant  estate  was  occupied  by  two  brick  buildings  not  over 
four  stories  in  height.  Sometime  before  the  con^mencement  of  this 
action  the  defendant.  The  Broad  Exchange  Company,  became  the 
owner  of  the  dominant  estate,  together  with  the  old  houses  still 
remaining  thereon,  and  it  also  acquired  eleven  adjoining  lots,  none 
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of  which  had  any  easement,  right  of  way  or  interest  whatsoever  in 
the  alley.  It  then  removed  the  old  buildings  and  erected  an  office 
building  twenty  stories  in  height,  accommodating  about  7,000 
regular  occupants,  which  building  covered  the  entire  plot,  including 
the  original  dominant  estate  and  also  the  adjoining  non-dominant 
lots.  It  is  apparent  that  this  building  as  erected  was  intended  to 
be  maintained  as  a  permanent  improvement  upon  the  property,  and 
was  designed  to  be  used  as  an  entirety,  without  regard  to  the 
boundaries  of  the  dominant  and  non-dominant  lots.  In  that  por- 
tion of  the  structure  which  occupies  the  original  dominant  estate 
has  been  placed  all  the  coal  vaults,  and  the  boilers  in  which  the 
the  steam  is  generated  that  passes  through  pipes  to  all  other  parts 
of  the  building  for  the  purpose  of  heating  it.  Here  is  also  gen- 
erated the  power  for  lighting  the  building  and  running  the  elevators. 
This  arrangement  necessitates  the  use  of  the  alley  for  the  purpose 
of  bringing  all  the  coal  for  supplying  the  heat,  power  and  light  for 
the  entire  building.  The  coal  amounts  to  about  twenty  tons  a  day, 
conveyed  in  two-liQrse  trucks  of  the  average  capacity  of  four  tons 
each,  and  not  only  is  the  plaintiflfs'  property  subjected  to  this  addi- 
tional burden,  but  the  alley  is  also  used  by  the  defendant  for  the 
removal  of  the  ashes  caused  by  the  consumption  of  the  large  amount 
of  coal,  and  it  is  further  used  for  removing  the  refuse  and  sweepings 
from  the  entire  building,  which  are  fii-st  deposited  in  the  courtyard 
and  thereafter  from  time  to  time  moved  out  through  the  alleyway, 
the  average  amount  of  the  refuse  so  removed  being  about  fourteen 
two-horse  truck  loads  a  month,  each  truck  load  having  a  capacity  of 
four  tons.  In  addition  to  this,  numerous  employees  and  tenants  of 
the  building  use  the  alley  for  the  purpose  of  passing  to  and  from, 
Beaver  street,  access  to  the  building  from  the  alley  being  by  means 
of  a  door  leading  to  a  corridor  which  in  turn  leads  to  the  main  hall 
and  affords  communication  with  the  entire  building.  All  of  these 
facts  were  established  practically  without  contradiction,  and  the 
plaintiffs  claim  tliat  they  show  an  unlawful  and  excessive  use  of  the 
alley,  which  cannot  be  separated  from  its  lawful  use  and  cannot  be 
enjoined  without  also  enjoining  all  use  of  it,  for  which  reason  what- 
ever easement  the  defendant  company  might  have  had  therein  by 
reason  of  the  grant  of  1879  must  be  declared  to  be  extinguished. 
The  issues  were  referred  to  a  referee  to  hear  and  determine,  who 
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fonrid  that  the  defendant  company  had  ^^  unlawfully  increased  the 
burden  of  the  servitude  upon  the  said  premises  of  the  plaintiffs ; " 
that  it  ^*'  has  rendered  it  impossible  to  separate  the  use  and  enjoy- 
ment of  the  said  easement  as  appurtenant  to  the  said  lot  from  the 
use  and  enjoyment  thereof  by  the  adjoining  premises  which  have  no 
right  or  interest  therein  or  thereto,  and  has  thereby  forever  for- 
feited, extinguished  and  altogether  destroyed  the  said  easement  as 
to  said  lot ; "  and  that  the  plaintiffs  are  entitled  to  a  judgment  to 
that  effect,  and  also  perpetually  enjoining  and  restraining  the 
defendants,  their  agents,  servants,  etc.,  from  using  said  alleyway  for 
the  purpose  of  ingress  to  or  egress  from  the  new  building. 

From  the  judgment  entered  in  conformity  with  the  referee's 
report  the  defendants  have  appealed.  For  the  reasons  stated  in 
the  two  opinions  of  the  learned  referee,  I  am  of  the  opinion  that 
this  judgment  is  right.  There  can  be  no  doubt  from  the  uncontra- 
dicted evidence  and  as  found  by  the  referee,  tliat  defendants  by 
their  acts  have  attempted  to  impose  a  burden  upon  the  servient 
•estate  far  in  excess  of  that  which  was  legally  contemplated  or  pro- 
vided for  by  the  grant.  It  may  be  admitted  that  the  defendants,  as 
owners  of  the  dominant  lots,  had  the  right  to  change  the  characters 
of  the  buildings  upon  that  property  from  what  they  were  when  the 
•easement  was  created,  and  to  use  the  alley  for  egress  and  ingress  to 
whatever  structure  they  might  thereafter  erect  upon  that  dominant 
estate  {Arnold  v.  I^ee^  148  N.  Y.  214),  but  they  have  done  more 
than  this.  They  have  taken  a  tract  of  land  to  which  the  plaintiffs' 
premises  were  not  servient,  and  upon  this  tract  as  well  as  upon  the 
dominant  estate,  they  have  erected  an  immense  office  building,  and 
they  are  using  the  alley  for  the  purpose  of  furnishing  access  to  that 
•entire  building  in  the  manner  already  pointed  out.  By  this  con- 
duct they  have  subjected  the  plaintiffs'  premises  to  the  burden  not 
only  of  the  original  dominant  estate,  but  also  of  the  large  additional 
tract  of  land  with  the  buildings  thereon.  This  the  defendants 
could  not  lawfully  do  so.  In  Itexford  v.  Marquis  (7  Lans.  249) 
the  conveyance  of  land  with  a  public  house  thereon  included  the  use 
of  a  lane  through  the  grantor's  premises  for  the  purpose  of  passing 
to  and  from  the  rear  of  the  public  house,  and  the  court  held  that 
the  grantee  of  a  right  of  way  to  one  piece  of  land  could  not  make 
nse  of  it  to  pass  into  another  and  adjacent  piece.    It  was  there  said : 
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*'  The  doctrine  is  well  settled  that  the  owner  of  a  right  of  way  across 
one  piece  of  land  to  another,  cannot  use  it  to  pass  into  an  additional 
piece  owned  by  him,  and  which  lies  adjacent  to  it.  {Howell  v. 
£^inff,  1  Mod.  190,  191 ;  Colchester  v.  Jioberis,  4  M.  «fe  W.  769, 
774 ;  Wash,  on  Ease.  60,  185 ;  Shroder  v.  Brennemariy  23  Penn. 
348 ;  French  v.  Maratin,  24  N.  H.  [4  Hort.]  443.*)  Nor  can  the 
right  of  way  be  extended  and  enlarged  witliout  the  assent  of  the 
parties  beyond  the  purpose  originally  intended.  {Allan  v.  Gomme^ 
11  Adol.  &  E.  759,  772,  774;  3  P.  &  D.  581;  Wash,  on  Ease. 
192.)"  In  Jamison  v.  3PCredy{^  Watts  &  Serg.  [Penn.]  129) 
two  tenants  in  common  constructed  a  canal  through  their  property 
and  thereafter  divided  the  estate,  each  reserving  the  common  use  of 
the  canal  for  the  benefit  of  himself,  his  heirs,  assigns  and  tenants, 
and  each  covenanting  that  he  would  not  use  the  water  or  water 
power  otherwise  than  upon  his  respective  lot.  In  considering  the 
easement  created  by  this  deed  the  court  held  that  one  party  had  not 
the  right  to  bring  coal  over  the  canal  for  the  purpose  of  depositing 
it  upon  his  lot  and  then  takihg  it  to.  an  adjoming  lot  to  be  used  in  a 
steam  mill.  In  Greene  v.  Canny  (137  Mass.  64)  it  is  said  that 
"  when  intended  to  give  access  only  to  particular  premises,  they 
'(private  ways)  cannot  be  used  to  reach  thereby  other  lands." 

In  Ahhott  V.  Butler  (59  N.  H.  317)  the  court  in  construing  a 
grant  of  way  "  to  and  from  "  B  &  C's  land  said :  "  Had  the  way 
been  reserved  for  the  benefit  of  that  land  the  defendant  could  not 
use  the  way  to  accommodate  some  other  tract  of  land  adjoining  or 
lying  beyond."  In  Smith  v.  Porter  (10  Gray,  66)  the  court  con- 
strued a  grant  of  "  liberty  to  pass  and  repass  over  my  land  where  it 
is  necessary,'  and  held  that  such  a  grant  conferred  "  a  right  of  way 
to  and  from  those  lands  mdy  which  the  grantee  owns  at  the  date  of 
the  deed."  The  court  there  said :  "  It  is  not  pretended  nor  could 
that  position  have  been  maintained  if  ic  had  been  assumed,  that  this 
servitude  extended  to  or  could  have  been  availed  of  by  the  grantee 
in  connection  with  any  other  lands  to  which  he  might  subsequently 
have  acquired  a  title." 

In  Springer  v.  Mclntyre  (9  W.  Va.  196)  the  owner  of  a  right  of 
way  to  a  lot  extended  the  way  tlirough  that  lot  to  one  adjoining  and 

*24  N.  H.  (4  Fo6t.)  448.— [Rep. 
App.  Div.— Vol.  CI.        37 


Digitized  by  VjOOQIC 


578      MoCULLOUGH  v.  BROAD  EXCHANGE  COl 

First  Department,  Februart,  1905.  [Vol.  101. 

the  court  held  that  the  defendant  could  not  ^^  claim  the  right  to 
increase  this  burden  or  charge  upon  these  servient  lots  or  subdivi- 
sions, which  was  made  for  the  benefit  of  one,  so  as  to  increase  them 
by  serving  another  lot  or  subdivision.  On  this  proposition  there  is- 
a  concurrence  and  agreement  in  the  authorities  to  a  uniformity  that 
is  seldom  met  with  in  difficult  legal  questions." 

The  law  being  thus  clearly  defined  upon  this  point,  and  it  appear- 
ing without  dispute  that  the  defendants  have  made  the  plaintiffs'* 
estate  subservient  to  a  tract  of  land  other  than  the  dominant  estate^ 
wearo  confronted  with  the  necessity  of  determining  the  remedy- 
that  should  be  granted  to  the  plaintiffs  for  the  wrong  which  they 
have  been  made  to  suffer  through  the  defendants'  njisconduct.  The 
rule  governing  such  a  situation  is  stated  in  Beeves  on  Keal  Property^ 
(§  196)  to  be  now  established  both  in  England  and  in  this  country, 
so  far  as  the  question  has  arisen  here,  as  follows :  "  If  that  which  ia 
wrongfully  and  excessively  claimed  or  enjoyed  can  be  distinguished 
and  separated  from  that  which  is  rightfully  owned,  this  will  be  done 
and  only  the  excessive  amount  will  be  taken  away  and  prohibited.- 
When,  however,  such  separation  and  distinction  cannot  be  made,  the 
prohibition  of  the  excessive  claim  results  in  the  destruction  also  of 
the  entire  original  right."  This  principle  is  also  confirmed  in  Wash- 
burn on  Real  Property  (6th  ed.  §  1270),  where  it  is  said :  "If  one 
who  has  an  easement  for  one  purpose,  such  as  a  footway  for  instance, 
use  it  for  another  as  for  carriages,  it  will  not  give  a  right  to  the 
owner  of  the  servient  estate  to  stop  the  use  altogether,  so  as  to 
deprive  the  former  of  his  footway,  for  the  rightful  use  in  such  case 
may  be  separated  from  that  which  is  wrongful.  But  if  the  owner 
of  tlie  dominant  estate  extend  his  easemeht  in  another's  land  beyond 
what  he  has  a  right  to  enjoy,  and  does  it  in  such  a  way  that  the 
owner  of  the  servient  estate  cannot  stop  the  excessive  use  without 
stopping  the  use  altogether,  the  latter  may  lawfully  do  so." 

I  have  beeti  unable  to  find  any  adjudication  in  this  country  where 
the  courts  in  applying  this  rule  have  extinguished  an  easement 
because  of  an  excessive  and  unlawful  user  which  could  not  be  sepa- 
rated from  a  lawful  user ;  and  the  English  cases  in  which  this  remedy 
has  been  applied  are  those  where  the  owner  of  a  house  had  acquired 
by  prescription  an  easemeat  of  light  and  air  through  ancient  win- 
dows, and  where,  by  altering  and  enlarging  such  windows,  the  courta 
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declared  that  he  had  extingnished  the  original  easement  In  Hevr 
shaw  V.  Bean  (18  Ad.  &  EL  [N.  S.]  Ill)  the  plaintiff  being  thei 
owner  of  a  house  with  ancient  windows  rebuilt  it,  added  an  upper 
story,  opened  windows  in  that  story,  enlarged  the  ancient  windows 
and  otherwise  altered  their  position.  The  defendant  subsequently 
rebuilt  his  premises,  thereby  darkening  the  windows  in  both  the 
upper  and  lower  stories  of  plaintiff's  house,  and  it  was  held  that  as 
plaintiff  by  his  own  alterations  exceeded  the  limits  of  his  rigiit,  and 
it  being  through  tlie  nature  of  such  alterations  impossible  for  the 
defendant  in  the  lawful  exercise  of  his  own  rights  to  obstruct  such 
excess  without  at  the  same  time  obstructing  the  plaintiff's  former 
right,  the  plaintiff  must  be  considered  as  losing  his  former  right,  at 
all  events  until  he  restored  his  house  to  its  original  condition.  In 
Hutchinson  v.  Copestake  (9  C.  B.  [N.  S.]  863)  the  court  said 
that  where  "  windows  to  which  a  right  has  been  acquired  are  so  far 
altered  in  their  position  and  size,  and  confused  with  portions  of  new 
windows,  tliat  the  owner  of  the  servient  tenement  cannot  prevent  a 
right  being  gained  to  the  new  windows  without  obstructing  such 
portions  of  the  old  windows  as  have  been  mixed  up  with  the  new 
lights,  no  right  of  action  arises  from  such  necessary  obstruction  of 
the  remaining  portions  of  the  old  windows."  In  Heath  v.  Bucknall 
(L.  R.  8  Eq.  Cas.  1)  the  court  pointed  out  the  growth  of  the  law 
'  upon  this  subject  in  England  and  approved '  the  following  rule : 
"  Where  a  house  having  ancient  lights  is  burned  or  pulled  down  and 
rebuilt,  and  the  question  arises  whether  the  character  of  ancient 
lights  which  belonged  to  the  windows  of  the  old  house  attaches  to 
tliose  of  the  new  house,  it  appears  to  me  that  the  principle  to  be 
applied  to  the  solution  of  the  question  is  this,  to  inquire  whether  the 
new  windows  would  impose  on  the  servient  tenement  either  an  addi- 
tional servitude  to  that  to  which  it  was  subjected  when  the  old 
house  existed,  or  a  different  servitude  from  that  which  previously 
existed.  *  *  *  To  deprive  them  of  that  character  (ancient 
lights)  the  change  must  be  material  eitlier  in  the  nature  or  in  the 
quantum,  of  the  servitude  imposed." 

The  same  principle  which  in  these  cases  is  applied  to  an  easement 
of  light  and  air  must  also  govern  the  easement  of  access  to  certain 
property  over  the  lands  of  another,  and  the  decisions  cited,  it  seems 
to  me,  are  clearly  authority  for  holding  that  the  present  easement  has 
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been  extinguished  by  the  excessive  and  unlawful  use  made  of  it  bj 
the  defendants.  There  can  be  no  diflEerence  in  this  respect  between 
an  easement  acquired  by  prescription,  or  user,  and  one  acquired  by 
grant.  An  easement  by  prescription  is  merely  one  by  an  implied 
grant.  The  intention  of  the  parties  as  to  its  nature  and  extent  is 
to  be  determined  by  their  use  of  the  servient  and  dominant  estates. 
Here  the  easement  is  not  by  an  implied  grant  but  by  an  actual  one, 
and  its  scope  must  be  determined  by  the  intention  of  the  parties  as 
expressed  in  the  grant  itself.  That  grant  which  created  the  ease- 
ment limited  it "  for  the  mutual  advantage  of  all  the  property  hereby 
partitioned  and  conveyed."  It  restricted  the  use  of  the  alley  to 
such  purposes  as  might  be  required  for  the  benefit  of  that  property 
alone.  Having  determined,  therefore,  the  intent  of  the  parties  and 
the  extent  of  the  easement,  it  is  governed  by  the  niles  above  stated, 
irrespective  of  whether  it  was  acquired  by  prescription  or  by  grant. 
In  AUan  v.  Gomme  (11  Ad.  &  El.  759)  and  in  Ilenning  v.  Burnet 
(8  Exch.  187)  rights  of  way  created  by  grant  were  treated  the  same 
as  those  which  had  been  acquired  by  prescription,  the  former  case 
holding  that  the  defendant,  who  had  a  right  of  way  by  grant  to  a 
stable,  etc.,  was  not  entitled  to  use  that  way  for  the  purpose  of  pass- 
ing to  a  newly-erected  cottage  on  the  lot.  In  AUen  v.  San  Jose 
Land  cfe  Water  Co.  (92  Cal.  138;  15  L.  R.  A.  93)  the  California 
court  cited  with  approval  the  English  rule  in  a  case  where  the  plain- 
tiffs were  the  owners  of  a  servient  estate,  the  easement  consisting  of 
a  ditch  filled  with  water  flowing  across  their  land.  The  defendants 
attempted  to  place  a  pipe  line  across  the  land  in  place  of  the  ditch, 
whereupon  the  plaintiffs  brought  an  action  to  restrain  such  a 
change,  and  the  court  said  :  "  Will  the  terms  of  a  grant  for  an  open 
ditch  of  water  be  satisfied  by  laying  an  underground  pipe  line  ? 
"We  are  clearly  satisfied  to  the  contrary,  and  that  such  a  course  if 
continued  would  result  in  an  extinction  of  the  easement  and  the 
creation  of  a  servitude  upon  plaintiffs'  land  differing  in  kind  from 
the  one  previously  existing  there."  (Also,  see  note  15  L.  R.  A.  93.) 
From  these  authorities  I  think  it  was  established  that  the  plain- 
tiff is  entitled  to  the  judgment  which  has  been  rendered  in  his  favor. 
As  already  pointed  out,  there  is  an  exoessive  and  unlawful  use  of 
the  alley,  and  it  is  impossible  to  separate  the  burden  imposed  upon 
the  servient  estate  by  the  portion  of  the  building  on  the  dominant 
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lots  from  the  burden  imposed  by  that  portion  standing  upon  the  non- 
dominant  lots.  The  structure,  which  occupies  the  entire  plot,  was 
designed  and  intended  to  boused  as  an  entirety.  Its  use  cannot  be 
separated  so  as  to  conform  a  part  of  it  to  the  boundaries  of  the 
original  dominant  estate.  The  coal  used  for  the  heating  of  one 
part  cannot  be  separated  from  that  used  for  the  heating  of  another 
part.  There  can  be  no  arrangement  made  by  which  tenants  of  one 
p.irt  can  be  prevented  from  using  a  certain  doorway  which  the  ten- 
ants of  another  part  are  permitted  to  use.  In  other  words,  the 
excessive  use  is  inseparable  from  the  lawful  use  of  this  easement  ^ 
and  it  cannot  be  enjoined  without  at  the  same  time  restraining  ita 
lawful  use;  therefore,  the  original  easement  itself  is  extinguished. 
It  is  true  this  decision  works  a  hardship  upon  the  defendants,  but  it 
must  be  remembered  that  such  hardship  is  caused  by  their  own 
wrongful  acts ;  and  to  deny  the  plaintiffs  the  relief  to  wliich  they 
are  entitled  would  cause  equally  a  hardship  to  them,  which  they 
should  not  be  called  upon  to  bear,  as  they  are  innocent  parties. 

For  these  reasons  I  think  judgment  declaring  the  easement 
extinguished  and  restraining  defendants  from  using  the  alley  should 
be  affirmed. 

Judgment  modified  as  directed  in  opinion,  and  as  modified  affirmed 
without  costs. 


Jacob  J.  Ddrfield,  as  Administrator,  etc.,  of  Charles  W.  Dur- 
FiELD,  Deceased,  Respondent,  v.  The  City  of  New  York, 
Charles  Bimbero  and  Others,  Copartners  as  National  Equip- 
ment Company,  Appellants. 

Negligence  —  death  from  the  breaking  of  a  pole,  erected  in  a  city  street  to  carry  a 
political  banner —  tohere  the  dtfect  in  the  pole  could  be  discovered  by  proper  tests  or 
where  tlie  pole  was  improperly  guyed,  the  parties  erecting  the  pole  are  liable  — 
the  question  as  to  tlie  city's  liability  is  one  of  fact  —  evidence  that  the  pole  was 
improperly  guyed  is  inadmissible  unless  pleaded^  a  verdict  of  $10,000  redtieed  to 
$5,000. 

In  an  action  brought  against  the  city  of  New  York  and  the  members  of  a  copart- 
nership doing  business  under  the  name  of  the  National  Equipment  Company 
to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intestate,  it 
appeared  thac  the  individual  defendants  suspended  a  political  banner  across  a 
street  in  the  city  of  New  York  from  poles  which  they  had  erected  on  each  side 
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of  the  street  under  a  permit  from  the  department  of  highways  of  the  city 
granted  pursuant  to  a  city  ordinance;  that  at  a  time  when  the  wind  was  blow 
ing  at  a  velocity  of  about  sixty  miles  an  hour,  which  velocity  was  not  unusual, 
one  of  the  poles  broke  at  a  distance  of  eight  feet  from  the  top  and  fell  to  the 
ground,  inflicting  Injuries  upon  the  intestate  which  resulted  in  his  death. 

The  plaintiff  gave  evidence  tending  to  show  that  the  pole  was  defective  at  the 
point  where  it  broke  and  that,  although  the  defects  were  not  discoverable 
upon  a  casual  inspection,  they  were  discoverable  by  well-known  tests  of  tap- 
ping or  sounding  the  pole;  that  the  city  neither  inspected  the  poles  nor  super- 
vised their  erection.  The  plaintiff  also  gave  evidence  tending  to  show  that  the 
pole  was  not  properly  guyed,  and  that  if  it  had  been  properly  guyed  it  would 
not  have  fallen  to  the  ground,  even  though  it  did  break. 

The  complaint  charged  the  individual  defendants  with  negligence  both  in  falling 
to  discover  the  defects  in  the  pole  and  in  failing  to  properly  secure  it  by  guy 
ropes  or  wires.  The  only  negligence  charged  against  the  city,  however,  was 
that  it  permitted  the  erection  of  a  pole  of  insufficient  strength. 

Upon  an  appeal  from  a  Judgment  rendered  against  the  city  and  the  individual 
defendants  upon  the  verdict  of  a  Jury  it  was 

JBdd,  that  the  individual  defendants  were  called  upon  to  exercise  the  care  and 
caution  that  reasonably  prudent  men  would  exercise  in  securing  the  erection  of 
a  pole  of  sufficient  strength,  in  view  of  the  strain  of  the  banner  upon  it,  to 
withstand  such  storms  of  wind,  hail,  rain  or  sleet  as  from  past  experience  might 
be  expected  in  the  locality  in  the  season  during  which  they  permitted  the  ban- 
ner to  remain  over  the  street; 

That  if  they  did  not  possess  the  necessary  knowledge  concerning  the  strength  of 
the  material  and  the  effect  upon  it  of  winds  and  storms,  they  were  called  upon 
to  employ  or  act  upon  the  advice  of  others  who  did; 

That  the  jury  were  justified  in  finding  that,  it  the  pole  had  been  selected  and 
tested  with  proper  care  and  had  been  properly  secured  in  place  the  accident 
would  not  have  happened,  and  that,  consequently,  the  Judgment  should  be 
affirmed  as  to  the  individual  defendants; 

That  a  verdict  against  the  individual  defendants  for  $10,000  was  excessive  and 
should  be  reduced  to  |5,000; 

That  the  judgment  should,  however,  be  reversed  as  to  the  city  because  of  the 
action  of  the  court  in  receiving,  over  its  objection,  evidence  against  it  to  Ihe 
effect  that  the  pole  was  improperly  guyed; 

That  it  could  not  be  said  as  matter  of  law  that  the  city  was  not  chargeable  with 
neghgence  in  permitting  the  individual  defendants  to  erect  in  a  public  street  a 
pole  which,  although  apparently  safe  so  far  as  a  casual  inspection  would  dis- 
close, was  in  fact  unsafe  owing  to  defects  which  could  have  been  discovered 
by  the  application  of  ordinary  and  well-known  tests; 

That  the  question  whether  it  had  been  negligent  in  fhis  respect  w»B  one  of  fact 
for  the  jury. 

Separate  appeals  by  the  defendants,  The  City  of  New  York  and 
by  Charles  Bimberg  and  others,  copartners  as  National  Equipment 
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■Cotnpany,  from  a  jadginent  of  the  Sapreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  2l8t  day  of  January,  1904,  upon  the  verdict  of  a  jury 
for  $10,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  21st  day  of  Janu&ry,  1904,  denying  the  defendants'  motion  for  ck 
■new  trial  made  upon  the  minutes. 

This  is  a  statutory  action  to  recover  for  the  death  of  Charles  W. 
Durfield.  On  the  12th  day  of  September,  1900,  the  decedent  was 
walking  down  Broadway,  and  at  about  nine-thirty  o'clock  was  struck 
by  the  top  of  a  banner  pole  erected  on  the  north  side  of  Duane 
istreet,  a  little  west  of  Broadway,  which  inflicted  injuries  resulting  in 
his  death.  The  pole  was  erected  by  the  individual  appellants  in  the 
latter  part  of  August,  1900,  purenant  to  a  permit  from  the  city  through 
its  department  of  highways,  granted  on  the  8th  day  of  August, 
1900,  as  the  westerly  support  for  a  political  banner  which  they 
;flwung  across  Broadway,  supported  on  the  east  by  a  similar  pole. 
The  westerly  pole  was  of  cedar  and  about  sixty  feet  in  length,  one 
foot  in  diameter  at  the  base,  and  from  two  and  three-quarters  to 
four  inches  in  di&fneter  at  the  top.  They  also  obtained  permission 
to  open  the  pavement.  The  base  of  the  pole  was  sunk  five  feet  below 
the  surface  of  the  street  near  the  curb.  After  erecting  the  poles, 
they  suspended  an  open  network  banner  twenty  by  forty  feet  in 
<limensions  from  a  galvanized  wire  connecting  the  poles  near  the 
^op.  On  the  morning  of  the  accident  there  was  a  strong  wind  which 
attained  a  maximum  velocity  of  about  sixty  miles  an  hour  at  about 
the  time  of  the  accident.  The  pole  broke  eight  feet  from  the  top 
and  fell  to  the  walk. 

Evidence  was  given  on  the  part  of  the  plaintiff  tending  to  show 
that  at  the  point  of  the  break  there  was  a  small  knot,  which,  how- 
■^ver,  did  not  materially  affect  the  strength  of  the  pole,  and  a  "  gum- 
streak  "  and  "  heart-shake,"  which  materially  weakened  it  but  were 
not  observable  by  casual  inspection.  They  were  discoverable,  how- 
•lever,  by  well-known  tests  of  tapping  or  sounding  the  pole.  Evidence 
was  also  given  tending  to  show  that  the  pole  was  carefully  selected 
■and  properly  tested  by  the  licensees  before  it  was  erected,  and  no 
'defect  discovered. 

•    The  complaint  was  framed  and  the  action  was  tried  on  the  theory 
K>f  negligence.     The  court  submitted  the  question  of  the  negligence 
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of  the  licensees  and  of  the  city  to  the  jury.  The  complaint  fairly 
charged  the  licensees  with  negligence  both  in  failing  to  discover  the 
defects  in  the  pole  and  in  failing  to  properly  secure  it  by  guy  ropes 
or  wires.  The  negligence  charged  against  the  city,  liowever,  was 
limited  to  permitting  the  erection  of  a  pole  of  insuflScient  strength 
for  the  purpose  for  which  it  was  to  be  used.  Upon  the  trial  evi- 
dence was  given  tending  to  show  that  this  pole  was  not  properly 
guyed,  and  that  if  it  had  been,  even  though  it  broke,  it  would  not 
have  fallen  to  the  ground.  The  narration  of  the  evidence  in  the 
record  shows  that  during  the  direct  examination  of  a  witness  called 
by  the  plaintiff,  he  testified  :  "  There  were  no  guys  or  stays  to  that 
pole  except  what  I  have  stated  ;  it  was  not  guyed  or  stayed  to  any 
building."  The  questions  and  answers  are  not  given,  so  that  we  are 
unable  to  tell  whether  this  evidence  was  in  answer  to  a  specific  ques- 
tion calling  for  it,  or  a  general  question  not  indicating  it,  or  was 
volunteered  by  the  witness.  The  record,  however,  shows  that  the 
counsel  for  the  city  thereupon  objected  to  the  evidence  upon  the 
ground  that  the  complaint  contained  no  allegation  of  negligence 
against  the  city  by  reason  of  the  manner  in  which  the  pole  was 
guyed.  The  court  overruled  the  objection,  and  counsel  for  the  city 
excepted.  The  witness  was  then  permitted  to  proceed,  and  stated 
that  there  was  nothing  to  check  the  pole  from  falling  to  tlie  ground 
when  the  snap  came,  and  that  if  the  pole  had  been  guyed  as  the 
easterly  pole  was,  by  divergent  guy  ropes,  the  guy  ropes  would  have 
prevented  the  pole  from  falling  to  any  great  extent. 

Theodore  Connoly^  for  the  appellant  The  City  of  New  York. 

Leon  Lewin^  for  the  appellants  Bimberg  and  others. 

George  RyaU^  for  the  respondent. 

Laughlin,  J. : 

Subdivision  14  of  section  49  of  the  Greater  New  York  charter 
(Laws  of  1897,  chap.  378)  authorized  the  municipal  assembly  to  enact 
ordinances  "  in  relation  to  exhibiting  banners,  placards  or  flags,  in  or 
across  the  streets,  or  from  houses  or  other  buildings."  Pursuant  to 
this  authority  the  municipal  assembly  in  the  year  1900  passed  an  ordi- 
nance known  as  approved  No.  615,  granting  permission  to  all  politi- 
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cal  parties  "  to  erect,  place  and  keep  transparencies,  erect  poles  and 
string  banners  therefrom,  the  commissioner  of  highways  consent- 
ing thereto,  and  where  banners  are  swung  from  houses,  the  property 
owners  consenting  thereto.  The  work  to  be  done  and  materials  sup- 
plied at  their  own  expense."  The  permit  for  the  erection  of  the 
pole  at  this  place  was  issued  by  the  superintendent  of  tlie  bureau  of 
street  openings,  paving  and  repaying,  pursuant  to  this  ordinance, 
and  it  provided  tliat  the  work  was  to  be  done  "to  the  entire  satis- 
faction of  this  department,"  and  it  was  approved  by  the  commis- 
sioner of  highways. 

In  view  of  this  provision  of  the  charter  and  of  this  ordinance  and 
of  the  permit,  it  was  doubtless  lawful  for  the  licensees  to  erect  a 
pole  at  this  point  for  the  support  of  the  banner,  but  in  doing  so 
they  were  required  to  exercise  care  commensurate  with  the  dangers 
apparent  and  to  be  foreseen.  The  evidence  shows,  and  doubtless 
we  might  take  judicial  notice  of  the  fact,  that  while  we  do  not  daily 
experience  a  gale  of  wind  of  sixty  miles  an  hour,  the  wind  occa- 
sionally and  not  infrequently  in  this  latitude  does  attain  that  or  a 
greater  velocity.  The  licensees  were  called  upon  to  exercise  the 
care  and  caution  that  reasonably  prudent  men  would  exercise  in 
securing  the  erection  of  a  pole  of  sufficient  strength,  in  view  of  the 
strain  of  the  banner  upon  it,  to  withstand  such  storms  of  wind,  hail, 
rain  or  sleet  as  from  past  experience  might  be  expected  in  this 
locality  in  the  season  during  which  they  permitted  the  banner  to 
remain  over  the  street.  Their  motives  were  doubtless  patriotic,  but 
that  is  no  excuse  for  neglect  which  endangered  public  safety.  They 
were  called  upon  to  know  that,  unless  they  were  competent  to  under- 
stand the  strength  of  the  material  and  the  effect  upon  it  of  winds 
and  storms,  they  were  endangering  public  travel.  If  they  did  not 
possess  the  necessary  knowledge  of  these  things,  they  were  called 
upon  to  employ  or  act  upon  the  advice  of  others  who  did.  If  this 
pole  had  been  selected  and  tested  with  proper  care,  and  if  it  had 
been  properly  secured  in  place,  we  agree  with  the  jury  that  the  acci- 
dent would  not  have  happened.  The  liability  of  the  licensees,  there- 
fore, was  fairly  established.  We  are  of  opinion,  however,  that  the 
verdict,  $10,000,  is  excessive,  and  that  it  should  be  reduced  to 
$5,000. 

We  are  of  opinion,  further,  that  the  city  must  be  awarded  a  new 
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trial  for  the  error  in  receiving  evidence  against  it  that  the  pole  was 
not  properly  guyed.  The  complaint  did  not  charge  the  city  with 
negligence  in  that  respect.  The  evidence  was  material.  The  jury 
might  have  found  that  the  pole  would  not  have  broken,  notwith- 
standing its  defects,  if  it  had  been  properly  guyed,  and  also  that  it 
would  not  have  fallen  to  the  ground  if  it  did  break. 

The  learned  counsel  for  the  city  strenuously  contends  that  the 
complaint  should  have  been  dismissed  or  a  verdict  directed  in  favor 
of  the  city,  because  it  appears  that  the  defects  in  the  pole  were  not 
•discoverable  by  casual  inspection  with  the  naked  eye.  This  ques- 
tion will  likely  aiise  upon  a  new  trial,  and,  therefore,  should  receive 
«n  expression  of  our  views  for  the  guidance  of  the  trial  court.  The 
•evidence  shows  that  the  city,  after  granting  the  permit,  paid  no 
attention  to  the  erection  of  these  poles.  It  neither  inspected  the 
poles  nor  supervised  their  erection.  Its  failure  to  perform  its  duty 
would  not  render  it  liable  if  it  clearly  appeared  that  the  defects 
would  not  have  been  discovered  by  the  full  performance  of  its  duty. 
'We  think  this  was  a  question  for  the  jury.  It  cannot  be  maintained 
as  matter  of  law  that  the  city  is  not  chargeable  with  negligence  in 
permitting  a  licensee  to  erect  an  obstruction  in  and  over  a  public 
street  which,  although  apparently  safe  on  the  exterior,  is  in  fact 
unsafe,  owing  to  defects  that  would  have  been  discovered  by  the 
application  of  ordinary  and  well-known  tests.  The  city  had  full 
control  over  this  matter.  It  could  grant  or  refuse  the  license  at 
will.  In  granting  the  license,  it  could  have  imposed  conditions  and 
restrictions  tending  to  insure  the  protection  of  the  public  against  the 
negligence  of  the  licensee.  It  could  have  required,  as  a  condition 
of  granting  the  permit,  that  a  competent  insjpector  be  employed  by 
the  city,  at  the  expense  of  the  licensee,  or  it  could  have  required  a 
bond  of  indemnity  which  would  have  protected  the  city  and  inci- 
•dentally  have  aroused  the  licensees  to  greater  care  and  caution. 
We  do  not  mean  to  be  understood  as  holding  that  it  was  the  duty 
of  the  city  as  matter  of  law  in  the  circumstances  of  this  case  to  test 
the  pole.  We  merely  decide  that  that  was  a  matter  for  the  jury  in 
the  circumstances.  If  the  licensees  were  competent  and  employed 
<»ompetent  men  to  select  and  test  the  poles,  a  jury  might  very  well 
determine  that,  if  the  city  through  its  representatives  observed  that 
this  was  done,  it  was  not  called  upon  to  make  a  further  test    It 
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cannot,  however,  be  held  as  matter  of  law  that,  if  the  city  had  exer- 
cised proper  care  in  supervising  the  erection  of  the  pole,  it  would 
not  have  discovered  either  that  the  pole  was  not  properly  inspected 
and  tested  or  was  unsuitable,  owing  to  its  defects,  or  was  improperly 
erected  in  that  it  was  not  properly  guyed.  In  the  present  state  of 
the  pleadings,  however,  liability  for  the  failure  to  properly  guy  the 
pole  cannot  be  predicated  as  against  the  city. 

It  follows,  therefore,  that  the  judgment  and  order  should  he 
reversed  as  to  the  individual  appellants  and  a  new  trial  granted  as 
to  them,  with  costs  to  said  appellants  to  abide  the  event,  unless  the 
respondent  stipulates  to  reduce  the  judgment  as  entered,  including 
interest  and  costs,  to  the  sum  of  $5,206.42 ;  in  which  event,  the 
judgment  as  so  modified  and  order  appealed  from  are  affirmed,  with- 
out costs ;  and  as  to  the  city,  the  judgment  and  order  are  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Bkunt,  P.  J.,  O'Brien  and  Hatch,  JJ.,  concurred. 

Ingraham,  J.  (concurring): 

I  concur  with  Mr.  Justice  Laughlin  in  the  modification  and 
affirmance  of  the  judgment  against  the  individual  defendants  and  in 
the  reversal  of  the  judgment  against  the  city.  I  think,  however, 
that  the  evidence  is  not  sufficient  to  justify  a  finding  that  the  city 
was  negligent. 

As  to  individual  appellants,  judgment  reversed  and  new  trial 
ordered,  costs  to  appellants  to  abide  event,  unless  respondent  stipu- 
lates to  reduce  judgment  as  entered,  including  interest  and  costs,  to 
$5,206.42;  in  which  event,  judgment  as  so  modified  and  order 
affirmed,  without  costs.  As  to  the  city,  judgment  and  order 
reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event. 
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EsTELLB  L.  Salomon,  Appellant,  v,  Sidney  H.  Salomon,  Kespondent. 

Custody  of  children  by  the  court  —  its  potoer  to  enforce  the  duty  of  a  father  to  sup- 
port them  by  a  decree  in  an  action  for  separation  or  diwrce  —  it  has  no  power  to 
atnend  a  decree  making  no  provision  on  tlie  subject  —  the  court  is  not  compelled  to 
make  suef^  a  provision  in  a  decree  —  practice  of  reserving  Hie  right  in  a  decree  to 
thereafter  make  such  provision,  approved. 

The  court  has  inherent  power  over  the  custody  and  control  of  children.  Its 
power  to  provide  for  their  support  in  actions  for  separation  and  divorce  is, 
however,  purely  statutory  and  the  court  cannot  enforce  a  father's  duty  to 
support  his  children  by  an  order  or  decree  made  in  an  action  for  separation  or 
divorce  except  to  the  extent  that  it  is  expressly  authorized  to  do  so  by  statute. 

Where  the  final  decree,  granting  a  wife  an  absolute  divorce  from  her  husband, 
awards  to  the  wife  the  custody  of  the  infant  children  of  the  marriage,  but 
makes  no  provision  for  their  education  or  maintenance,  the  court  has  no  power 
to  subsequently  amend  such  decree  by  incorporating  therein  a  provision  for  the 
support  and  maintenance  of  the  children. 

Section  1771  of  the  Code  of  Civil  Procedure,  authorizing  the  court,  upon  the 
application  of  either  party  upon  due  notice  to  the  other  party,  to  annul,  vary 
or  modify  a  direction  contained  in  a  final  decree  of  divorce  respecting  the  sup- 
port and  maintenance  of  the  children  of  the  marriage  and  for  the  support  of 
the  wife,  only  applies  where  the  final  decree  contained  such  a  provision. 

The  Legislature,  by  changing  the  word  **  may  "  to  "  must,"  when  re-enacting 
section  59  of  title  1  of  chapter  8  of  part  2  of  the  Revised  Statutes  in  section 
1771  of  the  Code  of  Civil  Procedure,  did  not  intend  to  make  it  mandatory  upon 
the  court  to  make  provision  for  the  children  before,  or  in  every  final  decree 
of  divorce,  but  rather  to  render  the  action  of  the  court  in  making  or  refusing 
to  make  such  a  provision  reviewable  on  appeal. 

In  every  final  decree  of  divorce  or  separation  not  making  provision  for  the  main- 
tenance and  education  of  minor  children,  issue  of  the  marriage,  a  suitable  pro- 
vision should  be  incorporated  reserving  to  the  court  the  authority  to  require 
suitable  provision  therefor  at  any  time  in  the  future. 

Van  Brunt,  P.  J  .  dissented. 

Appeal  by  the  plaintiflE,  Estelle  L.  Salomon,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  th^  clerk  of  the  county  of  New  York  on  the  9th  day 
of  January,  1905,  denying  the  plaintiflPs  motion  to  amend  a  final 
decree  of  absolute  divorce  by  incorporating  therein  a  provision  for 
the  support,  maintenance  and  education  of  the  two  children,  the 
custody  of  whom  was  awarded  to  plaintiflE  by  said  decree. 

A.  H.  Kafferiburgh^  for  the  appellant. 
Eugene  Van  Schaick^  for  the  respondent. 
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Laughlin,  J. : 

The  interlocutory  decree  was  made  final  on  the  16th  day  of  April, 
1903.  The  final  decree,  following  the  interlocutory  decree,  awarded 
the  custody  of  the  two  children,  aged  five  and  six  years  respectively, 
to  the  plaintiff  but  contains  no  provision  for  their  education  or  main- 
tenance. At  the  time  of  the  making  of  the  decree  the  defendant 
was  contributing  to  the  plaintiff  the  sum  of  $150  per  month  for  the 
support,  education  and  maintenance  of  the  children  pursuant  to  a 
separation  agreement  made  between  the  parties  on  the  7th  day  of 
November,  1902,  which  contemplated  the  payment  of  that  amount 
until  the  children  should  attain  their  majority  with  a  modified 
provision  in  the  event  of  the  death  of  either  or  the  marriage  of 
the  daughter.  An  action  is  now  pending  between  the  plaintiff  and 
the  defendant  for  the  enforcement  of  the  agreement  for  the  bene- 
fit of  the  children. 

The  respondent  stands  on  the  literal  reading  of  section  1771  of 
the  Code  of  Civil  Procedure  and  contends  that  since  no  provision 
for  the  support,  maintenance  or  education  of  the  children  was 
contained  in  the  final  decree  the  court  is  without  authority  to  regulate 
the  matter  by  amending  or  supplementing  the  decree.  Even  though 
the  contention  of  the  respondent  be  untenable  there  would  be  diffi- 
culty with  this  motion.  The  application  is  not  in  form  to  have  the 
court  make  a  suitable  provision  for  the  children  but  to  have  incorpo- 
rated in  the  final  judgment  the  provision  of  the  agreement  between 
the  parties  for  the  payment  of  $150  per  month  for  that  purpose 
and  the  plaintiff  fails  to  present  any  facts  tending  to  show  that 
justice  between  the  parties  requires  such  a  provision  or  any  provi- 
sion. It  does  not  appear  but  that  the  plaintiff  has  ample  means  for 
the  support  and  education  of  her  children.  The  agreement  between 
the  parties  recites  that  she  "  has  means  of  her  own  "  and  it  appears 
^that  the  defendant  within  eight  months  prior  to  the  17th  day  of 
June,  1903,  paid  her  more  than  $11,000,  the  major  part  of  which 
was  for  the  purpose  as  shown  by  the  agreement,  of  placing  "  her  prop- 
erty in  better  J)aying  shape  so  as  to  increase  the  earnings  from  her 
property."  The  denial  of  the  motion,  however,  upon  this  ground 
would  likely  only  result  in  its  renewal,  and  since  we  are  of  opinion 
that  there  is  no  authority  to  change  the  decree,  our  views  may  as 
well  be  expressed.     While  the  court  has  inherent  authority  over  the 
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cnstody  and  control  of  children,  its  authority  to  grant  divorces  and 
bills  of  separation  and  to  provide  by  orders  or  decrees  in  each 
actions  for  the  support,  maintenance  and  education  of  the  children  is 
entirely  statutory.  It  is,  of  course,  the  duty  of  a  father  to  properly 
provide  for  the  support  and  education  of  his  children,  and  remedies, 
though  inappropriate  and  at  times  inadequate,  exist  for  the  enforce- 
ment of  that  duty.  The  court,  however,  is  powerless  to  enforce  any 
duty  in  this  regard  by  an  order  or  decree  in  an  action  for  separa- 
tion or  divorce  except  to  the  extent  that  it  is  expressly  authorized 
by  statute.  Prior  to  the  enactment  of  the  Code  of  Civil  Procedure 
special  provision  was  made  in  section  45  of  title  1  of  chapter  8  of 
part  2  of  tlie  Bevised  Statutes  authorizing  the  court,  in  granting  a 
decree  of  absolute  divorce,  to  make  provision  for  the  maintenance 
of  the  issue  of  the  marriage  and  for  the  support  of  the  wife ;  and, 
in  granting  a  bill  of  separation,  like  authority  was  granted  by  sec- 
tion 54  of  said  title.  Section  59  of  said  title  contained  a  further 
provision  applicable  to  actions  brought  by  the  wife  either  for  a 
divorce  or  for  a  separation  authorizing  the  court  ''during  the 
pendency  of  the  cause,  or  at  its  final  hearing,  or  afterwards,  as  occa- 
sion may  require,"  to  make  "such  order  as  between  the  parties, 
for  the  custody,  care  and  education  of  the  children  of  the  marriage, 
as  may  seem  necessary  and  proper,"  and  to  "  at  any  time  thereafter, 
annul,  vary  or  modify  such  order."  It  was  the  settled  law  under 
the  provisions  of  the  He  vised  Statutes  that  alimony  could  not  be 
awarded  after  the  final  decree  in  an  action  either  for  divorce  or  for 
a  separation,  and  that  a  provision  in  the  final  decree  awarding  ali- 
mony could  not  be  thereafter  changed.  It  will  be  observed,  how- 
ever, that  the  statute  expressly  provided  otherwise  with  reference 
to  the  maintenance  of  the  children  and  provision  therefor  could  be 
made  during  the  pendency  of  the  action  before  final  judgment,  in 
the  final  decree  or  afterwards  ;  and  it  might  thereafter  be  annulled, 
varied  on  modified.  When  the  revisers  came  to  incorporate  these 
provisions  into  the  Code  of  Civil  Procedure  they  provided  in  sub- 
division 2  of  section  1759,  contained  in  the  article  relating  to 
divorces,  substantially  and  so  far  as  the  question  now  presented  is 
concerned,  the  same  as  had  been  provided  previously  in  said  section 
45  of  the  Ke vised  Statutes;  and  in  section  1766,  in  the  article 
relating  to  actions  for  separation,  substantially  as  had  been  pro^ 
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Yided  in  said  section  54  of  the  Revised  Statutes ;  bnt  in  re-enacting 
said  section  69  of  the  Revised  Statutes  in  section  1771  of  the  Code 
of  Civil  Procedure,  relating  to  both  actions  for  a  divorce  and  for 
a  separation,  they  provided  that  "  the  court  must,  except  as  other- 
wise expressly  prescribed  in  those  articles,*  give,  either  in  the  final 
judgment,  or  by  one  or  more  orders,  made  from  time  to  time, 
before  final  judgment,  such  directions  as  justice  requires  between 
the  parties  for  tlie  custody,  care  and  education  of  any  of  the 
children  of  the  marriage,"  and,  further,  that  in  actions  for  a  separa- 
tion, "  the  court  may,  by  order,  at  any  time  after  final  judgment, 
annul,  vary  or  modify  such  a  direction."  (See  Laws  of  1880,  chap. 
178.)  It  will  thus  be  observed  tliat  the  express  authority  to  make 
provision  for  the  support  and  education  of  the  children  after  final 
judgment  which  was  contained  in  said  section  59  of  the  Revised 
Statutes  was  omitted  and  the  section  was  repealed.  (Laws  of  1880, 
chap.  245,  §  1,  subd.  2,  T  4.)  The  revisers'  note  to  section  1771 
of  the  Code  of  Civil  Procedure  shows  that  it  was  intended  to  confine 
the  authority  of  the  court  to  make  a  provision  for  the  support  and 
education  of  the  children  to  a  provision  made  at  or  before  the  mak* 
ing  of  the  final  decree  in  accordance  with  the  decision  of  the  Court 
of  Appeals  in  Kamp  v,  Kamp  (59  N.  Y.  212).  (See  Throop's  Code 
Civ.  Proc.  [1880  ed.]  §  1771.)  It  thus  appears  that  until  the  subse- 
quent amendments  to  the  Code  of  Civil  Procedure  there  was  no  jur- 
isdiction in  the  court  to  make  any  provision  for  the  support  or  edu- 
cation of  the  issue  of  the  marriage  unless  made  in  the  final  decree  or 
by  an  order  before.  The  subsequent  amendments  of  these  sections 
have  not  restored  the  statutory  authority  for  making  a  provision  on 
this  subject  aff^et'  the  final  decree  where  no  provision  was  made  in 
the  final  decree.  They  have  merely  authorized  the  court  upon  the 
application  of  either  party,  upon  due  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  to  annul,  vary  or 
modify  a  direction  in  this  respect  contained  in  the  final  decree. 
(Code  Civ.  Proc.  §  1771,  as  amd.  by  Laws  of  1895,  chap.  891  and 
Laws  of  1904,  chap.  339.)  It  was  held  in  the  Kamp  Case  (supra) 
that  where  no  provision  for  the  support  of  the  wife  or  children  was 
contained  in  the  final  judgment,  since  that  question  could  have  been 
litigated,  it  was  conclusively  presumed  to  have  been  decided  that 

*  Relating  to  actions  for  divorce  and  for  separation.—  [Rkp. 
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no  necessity  existed  for  making  sach  provision,  and  subsequent 
events  could  not  justify  a  modification.  That  decision^  applies  to 
this  decree,  and  since  the  only  statutory  authority  is  to  annul,  vary 
or  modify  a  provision  made  in  the  final  decree  the  court  is  without 
power  to  incorporate  a  provision  in  a  decree  which  contains  no 
provision  on  the  subject.  If  the  court  had  in  the  final  decree 
required  the  father  to  contribute  any  sum,  no  matter  how  small, 
for  the  support  of  his  children,  the  court  would  be  authorized, 
under  the  provisions  of  the  Code  of  Civil  Procedure  as  they 
existed  at  the  time  and  still  remain,  to  require  him  to  contribi^te 
such  further  amount  as  the  changed  conditions  or  circumstances 
require,  but  no  provision  having  been  made,  and  the  question  not 
having  been  reserved  for  future  consideration,  the  decision  must  be 
deemed  an  authoritative  determination  as  between  the  parties,  of 
course  not  binding  on  the  children,  that  there  was  and  could  be  no 
necessity  for  a  provision  on  the  subject.  The  purpose  of  the  Legis- 
lature in  changing  the  phraseology  of  the  provision  of  said  section 
59  of  the  Revised  Statutes  from  "  may  "  to  "  must "  in  re-enacting 
the  same  in  section  1771  of  the  Code  of  Civil  Procedure  was  not, 
as  might  on  first  reading  appear,  to  make  it  the  mandatory  duty  of 
the  court  to  make  provision  for  the  issue  of  the  marriage  before  or 
in  the  final  judgment  in  all  cases,  but  rather  to  render  the  action  of 
the  court  in  making  or  refusing  to  make  such  provision  reviewable 
on  appeal.  (See  Revisers'  Note,  Throop's  Code  Civ.  Proc.  [1880 
ed.]  §  1771.)  As  section  1771  of  the  Code  of  Civil  Procedure  now 
stands,  if  the  decree  herein  can  be  opened  as  to  the  children,  it  can 
also  be  opened  as  to  alimony  for  the  wife,  for  both  depend  on  the 
same  clause.     This  manifestly  could  not  be  done. 

We  are  of  opinion  that  in  every  final  decree  of  divorce  or  separation, 
not  making  provision  for  the  maintenance  and  education  of  minor 
children,  issue  of  the  marriage,  a  suitable  provision  should  be  incor- 
porated reserving  to  the  court  the  authority, to  require  suitable  pro- 
vision therefor  at  any  time  in  the  future  and  we  recommend  the 
universal  adoption  of  this  practice. 

It  follows,  therefore,  that  the  order  should  be  afiirmed. 

O'Brien,  Ingraham  and  Hatch,  JJ.,  concurred ;  Van  Brxtnt, 
P.  J.,  dissented. 
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— ^ 

Van  Brunt,  P.  J.  (diaaeating) : 

I  dissent.  If  the  court  has  neglected  to  do  what  it  is  expressly 
directed  to  do,  I  suppose  in  the  interest  of  the  party  wronged  by 
the  court,  who  had  no  opportunity  to  insist  upon  his  riglits,  at  the 
time  of  the  making  of  the  decree,  the  omission  may  be  supplied  in 
furtherance  of  justice. 

Order  aflSrmed,  without  costs. 


Lemuel  L.  Williams,  as  Executor,  etc.,  of  Marie  L  Williams, 
Deceased,  Respondent,  v.  Marie  E.  Sempbll  Boul,  Appellant. 

Will  —  gift  of  certain  bonds,  in  terms  to  a  son,  with  direetion  tluit  tJiey  he  held  in 
trust  foi'  him,  ' '  and  in  stent  of  his  death  **  go  to  othei*s —  tlie  son  takes  an  absolute 
tetctte  —  on  ?ips  death  after  tfiat  ef  the  testatrix  the  bonds  go  to  hisfatlier,  not  to  Die 
parties  named  in  tfie  will — estoppel  by  acting  as  trustee, 

A  will  provided:  "I  gire  and  bequeath  to  mj  son  Henry  G.  Williams  the  nine 
one  thousand  dollar  bonds  on  the  Newburg,  Waldron  and  Orange  Lake  Rail- 
road, and  I  order  and  direct  that  the  said  bonds  should  be  held  in  trust  for  him 
and  that  he  slmll  receive  the  interest  of  them  semi-annually  until  he  becomes 
thirty  years  of  age  and  then  to  be  given  to  him.  It  is  my  desire  and  will  that 
my  husband  Lemuel  L.  Williams  shall  act  as  trustee,  and  in  event  of  his 
death  it  is  my  will  that  Four  thousand  dollars  of  these  bonds  to  go  to  tny 
daughter  Marie  £.  Sempell,  and  five  thousand  dollars  of  the  bonds  to  go  to  my 
husband  Lemuel  L.  Williams.'* 

ffeld,  that  the  absolute  bequest  to  the  son  of  all  the  bonds  contained  in  the  Arst 
sentence  was  not  cut  down  by  the  subsequent  provision  that,  in  the  event  of 
the  death  of  the  son,  the  bonds  should  pass  to  the  testatrix's  husband  and 
daughter  in  the  proportion  mentioned; 

That  the  son  acquired  an  absolute  vested  estate  in  all  of  the  bonds,  and  upon  his 
death  unmarried  and  without  issue  before  attaining  the<age  of  thirty  years  all 
of  such  bonds  passed  to  his  father,  the  testatrix's  husband,  as  the  son's  next  of 
kin; 

That  the  fact  that  during  the  lifetime  of  the  son  the  testatrix's  husband,  who 
qualified  as  executor,  collected  and  paid  the  income  of  the  l)onds  to  his  son  did 
not  estop  him  from  asserting,  as  against  the  testatrix's  daughter,  that  the  son 
took  a  vested  interest  in  the  bonds. 

O'Brien,  J.,  dissented. 

Appeal  by  the  defendant,  Marie  E.  Seuipell  Boul,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the 
App.  Div.— Vol.  CI.         38 
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oflSce  of  the  clerk  of  the  county  of  New  York  on  the  Slst  day  of 
December,  1904,  upon  the  report  of  a  referee. 

James  JE.  SopkinSy  for  the  appellant. 

Wilford  If,  Smithy  for  the  respondent. 

Lauomlin,  J. : 

The  action  is  brought  to  obtain  a  construction  of  the  will  of  Marie 
L.  Williams  who  died  on  the  9th  day  of  June,  1900,  leaving  her 
husband,  the  executor,  and  a  son,  Henry  G.  Williams,  and  the  appel- 
lant, her  daughter,  her  surviving.  The  controversy  arises  over  the 
construction  of  the  following  clause  which  is  the  first  provision  of 
the  will:  "After  my  lawful  debts  are  paid,  I  give  and  bequeath 
to  my  son  Henry  G.  Williams  the  nine  one  thousand  dollar  bonds 
on  the  Newburg,  Waldron  and  Orange  Lake  Railroad,  and  I  order 
and  direct  that  the  said  bonds  should  be  held  in  trust  for  him  and 
that  he  shall  receive  the  interest  of  them  semi-annually  until  he 
becomes  thirty  years  of  age  and  then  to  be  given  to  him.  It  is  my 
desire  and  will  that  my  husband,  Lemuel  L.  Williams,  shall  act  as 
trustee,  and  in  event  of  his  death  it  is  my  will  that  Four  thousand 
dollars  of  these  bonds  to  go  to  my  daughter  Marie  E.  Sempell,  and 
five  thousand  dollars  of  the  bonds  to  go  to  my  husband,  Lemuel  L. 
Williams."  Henry  G.,  the  son  of  the  testatrix,  died  without  issue 
and  unmarried  before  attaining  the  age  of  thirty.  The  husband 
clahns  that  the  title  to  these  nine  bonds  had  vested  in  the  son  and 
that  the  title  to  them  has  passed  to  him  as  sole  next  of  kin.  The 
daughter  claims  that  title  to  the  bonds  never  vested  in  her  brother 
or  vested  in  him  subject  to  be  divested  by  his  death  under  tliirty 
years  of  age  and  that  she  takes  five  of  the  bonds  under  the  will  of 
her  mother.  The  only  other  disposition  of  property  made  in  the 
will  is  a  bequest  of  $9,000,  some  jewelry  and  household  effects  and 
wearing  apparel  to  the  daughter  and  a  bequest  of  certain  shares 
of  railroad  stock,  the  household  furniture  and  the  residue  of 
her  estate  to  the  husband.  The  husband  qualified  as  executor 
and  collected  and  paid  the  income  of  the  bonds  to  his  son  dur- 
ing the  life  of  the  latter.  It  is  contended  that  he  is  thereby 
estopped  from  now  questioning  the  validity  of  the  trust  or  assert- 
ing that  his  deceased  son  took  a  vested  intei'est  in  the  bonds 
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I  see  no  force  in  this  contention.  The  appellant  has  not  been 
prejudiced.  If  a  valid  trust  was  not  created  and  the  title  passed 
absolutely  to  the  son,  the  rights  of  the  appellant  have  not  been 
affected  by  the  father  acting  as  trustee  with  the  acquiescence 
of  his  son.  This  brings  us  to  the  main  question,  which  is  whether 
the  absolute  bequest  of  thosQ  bonds  in  the  first  sentence  of  the 
clause  quoted  is  cut  down  or  modified  and  limited  by  the  provision 
that  in  the  event  of  the  death  of  the  son  the  bonds  shall  pass  to  the 
father  and  daughter  in  the  proportion  specified.  If  the  will  is  to  be 
so  construed  it  is  manifest  that  the  provisions  are  repugnant.  The 
rule  is  that  repugnancy  is  to  be  avoided  if  the  will  be  susceptible  of 
any  other  reasonable  construction.  It  is  contended  that  the  death  of 
the  son  referred  to  in  the  will  refers  to  a  death  in  the  lifetime  of  the 
testatrix,  and  that  the  case  falls  by  analogy  within  the  general  rule 
applicable  to  the  construction  of  provisions  containing  a  bequest  or 
devise  over  in  the  event  of  the  death  of  the  first  legatee  or  devisee 
without  issue,  which  is  that  those  words  shall  be  deemed  to  refer  to 
a  death  in  the  lifetime  of  the  testator.  Part  of  the  opinion  of 
Judge  Finch,  concurred  in  by  all  the  members  of  the  court,  in  Ben- 
son V.  Corhin  (145  N.  Y.  351,  359)  seems  peculiarly  applicable  to 
this  case.  The  learned  judge  in  discussing  this  rule  says :  "  While 
such  is  the  general  rule,  it  is  said  to  maintain  its  hold  somewhat 
weakly  and  with  a  doubtful  grasp  and  to  yield  easily  to  any  fact  or 
circumstance  indicating  a  different  intention.  Although  that  is 
undoubtedly  true,  it  takes  on  some  modification  by  force  of  another 
rule,  equally  well  settled,  that  where  there  is  primarily  a  clear  and 
certain  devise  of  a  fee,  about  which  the  testamentary  intention  is 
obvious  and  without  ambiguity,  the  estate  thus  given  will  not  be 
cut  down  or  lessened  by  subsequent  words  which  are  ambiguous  or 
of  doubtful  meaning.  If  a  slight  circumstance  or  a  slender  reason 
will  in  ordinary  cases  prevent  the  application  of  the  general  rule, 
the  circumstance  or  the  reason  must  be  strong  and  decisive  where 
tlie  construction  collides  with  a  plain  devise  in  fee,  and  forces  a 
change  of  its  terms  by  cutting  it  down  to  a  lesser  estate.  We  do  not 
easily  trade  a  certainty  for  a  doubt."  There  is  no  express  bequest 
of  the  bonds  to  the  trustee.  It  is  unnecessary  to  determine  whether 
the  legal  title  to  the  bonds  passed  to  the  trustee  or  whether  it  vested 
in  the  son  immediately  upon  the  death  of  his  mother  subject  to  the 
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execution  of  a  power  in  trust  to  collect  and  pay  over  the  income 
until  he  attained  the  age  of  thirty  years.  In  any  event  the  provi- 
sions of  the  first  sentence  quoted  are  ample  to  give  him  an  absolute 
vested  estate.  ( Warner  v.  Durante  76  N.  T.  133.)  If  the  other 
provisions  of  the  will  are  to  be  construed  as  vesting  the  bonds  in 
the  trustee  or  as  divesting  the  son's  title  in  the  event  of  his  death 
under  tliirty,  it  is  manifest  that  this  is  inconsistent  with  the  original 
devise.  If,  however,  the  devise  of  these  bonds  to  the  husband  and 
daughter  be  held  to  relate  to  the  contingency  of  the  death  of  the 
son  during  the  lifetime  of  his  mother  there  will  be  no  inconsistency 
or  repugnancy.  There  would  be  reason  in  this  disposition,  for 
without  it  the  bonds  would  pass  to  the  father  as  the  next  of  kin  of 
his  son  in  the  event  of  the  death  of  the  latter  prior  to  the  death  of 
the  testatrix.  {Matter  of  WeUs,  113  K  T.  396.)  There  appears  to 
be  no  material  fact  or  circumstance  to  indicate  a  different  intention 
on  the  part  of  the  testatrix  or  that  may  be  seized  upon  to  justify 
or  require  a  different  construction.  The  mere  fact  that  the  testatrix 
did  not  see  tit  to  vest  the  bonds  in  possession  in  her  son  until  he 
attained  the  age  of  thirty  years  has  no  significant  bearing,  I  think, 
on  the  question  presented.  Moreover,  ample  provision  —  property 
of  the  same  or  greater  value  being  bequeathed  to  each  of  them  — 
was  made  for  the  husband  and  daughter,  and  the  son  was  liable  to 
leave  a  wife  and  children.  In  that  event,  I  think  the  mother  did 
not  intend  to  cut  them  off  from  inheriting  or  taking,  as  they  would 
be  if  the  constraction  contended  for  by  the  appellant  prevails. 

It  follows,  therefore,  that  the  judgment  should  be  afiirmed,  with 
costs  to  the  respondent  payable  out  of  the  estate. 

Van   Brunt,   P.   J.,   Ingraham   and    Hatch,   JJ.,   concurred ; 
O'Brien,  J.,  dissented. 

Judgment  affirmed,  with  costs  to  respondent  payable  out  of  the 
estate. 


Digitized  by  VjOOQIC 


OSSMANN  V.  CROWLEY.  597 


App.  Div.]  First  Depabtment,  February,  1905. 

Frederick  Ossmann,  an  Infant,  by  Emil  Ossmann,  his  Guardian 
ad  Litem,  Respondent,  v.  John  Crowley,  Appellant. 

An  execution  ttgaimt  the  perean  mcby  iaaue  in  an  action  based  on  tJia  negUgence  of  the 

defendant' a  sei'vant. 

In  ao  actioD  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  in  consequence  of  the  alleged  negligence  of  the  defendant,  a  judg- 
ment recovered  by  the  plaintiff  may  be  enforced  by  an  execution  against  the 
defendant's  person  although  the  negligent  act  upon  which  the  action  was  based 
was  not  committed  by  the  defendant  personally,  l)ut  by  his  servant. 

Appeal  by  the  defendant,  John  Crowley,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  tlie  16th 
day  of  December,  1904,  denyiug  the  defendant's  motion  to  vacate 
and  set  aside  an  execution  against  his  person. 

Herbert  Goldmarhj  for  the  appellant. 

John  W.  Browne^  for  the  respondent. 

Ingraham,  J. : 

The  plaintiff,  an  infant,  eight  years  of  age,  brought  this  action  to 
recover  for  the  injuries  sustained  by  being  run  over  by  a  liansom 
cab,  the  property  of  the  defendant.  He  alleged  in  the  complaint 
that  "  said  defendant  and  servant  were  negligent,  reckless  and  care- 
less and  unskillful  in  the  management  and  operation  of  said  hansom 
vehicle  and  the  management  and  control  of  said  horse  or  horses  and 
in  the  manner  of  driving  the  same  and  in  consequence  thereof  and 
without  fault  on  the  part  of  the  plaintiff  he  was  knocked  violently 
to  the  ground  by  said  horse  and  vehicle  and  run  over;"  that 
^solely  by  reason  of  the  defendant's  negligence  as  aforesaid  plaintiff 
was  run  over,"  and  that  by  reason  thereof  the  plaintiff  sustained 
damage.  An  answer  was  interposed  which  was  substantially  a 
denial  of  tlie  allegations  of  the  complaint.  The  action  was  tried  and 
a  verdict  rendered  for  the  plaintiff  for  the  sum  of  $3,000,  upon 
which  judgment  was  entered.  Execution  against  the  property  of 
the  defendant  having  been  returned  unsatisfied,  an  execution  against 
the  person  was  issued,  whereupon  lie  moved  to  set  aside  this  exe- 
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cation  on  the  ground  that  the  same  "  is  irregular  and  void  for  the 
reason  that  no  order  of  arrest  was  or  could  have  been  issued  in  this 
action  against  the  defendant"  This  motion  was  denied  and  the 
defendant  appeals. 

The  right  to  issue  an  execution  depends  upon  the  Code  of  Civil 
Procedure.  Section  1487  provides  that  an  execution  against  tlie 
person  of  the  judgment  debtor  may  be  issued  thereupon  (Subd. 
1)  where  the  plaintiflPs  right  to  arrest  the  defendant  depends  upon 
the  nature  of  the  action,  and  (Subd.  2)  in  any  other  case 
where  an  order  of  arrest  has  been  granted  and  executed  in  the 
action.  Section  549  of  the  Code  of  Civil  Procedure  provides  that 
the  defendant  may  be  arrested  in  an  action  brought  to  recover 
damages  for  a  personal  injury.  Section  3343  provides  that  "  In 
construing  this  act,  *  *  *  9.  A  *  personal  injury '  includes 
libel,  slander,  criminal  conversation,  seduction  and  malicious  prose- 
cution ;  also  an  assault,  battery,  false  imprisonment,  or  other  action- 
able injury  to  the  person  either  of  the  plaintiff  or  of  another." 
Thus  in  an  action  to  recover  damages  for  actionable  injury  to  the 
person  of  the  plaintiff,  the  defendant  may  be  arrested,  and  a  judg- 
ment in  such  an  action  may  be  enforced  by  execution  against  tlie 
person,  as  the  plaintiff's  right  to  arrest  the  defendant  depends  upon 
the  nature  of  the  action.  This  construction  was  given  to  these  pro- 
visions of  the  Code  of  Civil  Procedure  by  the  General  Term  of  the 
New  York  Superior  Court  in  Ritterman  v.  Ropes  (52  N.  Y.  Super. 
Ct.  237). 

The  defendant  claims  that  the  right  to  arrest  in  an  action  to 
recover  for  personal  injuries  depends,  not  upon  the  nature  of  the 
action,  but  upon  proof  that  the  defendant  was  personally  negligent, 
as  distinguished  from  a  liability  created  by  the  negligence  of  his 
servant,  a  distinction  which  I  cannot  find  in  ^  the  provisions  of  the 
Code  of  Civil  Procedure.  There  are  two  cases  which  sustain  the 
defendant's  contention.  The  first  is  the  case  of  Lasche  v.  Dearing 
(23  Misc.  Eep.  722),  a  decision  of  the  Special  Term  of  the  Supreme 
Court.  The  second  is  Damds  v.  BrooJdyn  Heights  R,  R.  Co,  (45 
Misc.  Eep.  208 ;  92  N.  Y.  Supp.  220),  a  decision  of  the  County  Court 
of  Kings  county.  In  Lasche  v.  Dea/ring  the  court  construes  the  words 
^^  other  ^actionable  injury  to  the  person"  in  subdivision  9  of  section 
8348  of  the  Code  of  Civil  Procedure  as  applying  only  to  cases  of  the 
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same  character  as  those  before  specifically  mentioned  in  the  sub- 
division of  the  section ;  thas  restricting  the  definition  of  the  words 
"  personal  injury  "  to  a  case  where  the  cause  of  action  is  based  upon 
"  affirmative  and  active  wrong  witli  more  or  less  of  turpitude,  accord- 
ing to  the  character  of  the  wrong."  But  this  limitation  is  not 
specified  in  the  section  which  defines  words  that  are  used  in  the 
Code  of  Civil  Procedure ;  and  if  this  construction  could  be  sustained, 
there  would  be  no  action  for  personal  injuries  regulated  by  the  Code 
of  Civil  Procedure,  unless  the  defendant  personally  participated  in 
the  act  which  caused  the  injury.  Section  549  of  the  Code  of  Civil 
Procedure  gives  the  plaintiff  in  an  action  for  a  "  personal  injury  " 
a  right  to  arrest  the  defendant.  Subdivision  9  of  section  3343  of 
the  Code  of  Civil.  Procedure  defines  the  words  "personal  injury" 
as  used  in  said  Code.  This  is  not  of  a  penal  nature,  but  is  a  general 
provision  applicable  to  the  whole  Code  of  Civil  Procedure,  simply 
defining  the  words  "  personal  injury  "  when  there  used  and  includes 
any  action  brought  to  recover  for  injury  to  the  person  of  an  indi- 
vidual. The  case  of  Da/vids  v.  Brooklyn  Heights  li.  R.  Co.  {^ujyra) 
is  based  upon  an  alleged  distinction,  which  the  defendant  here 
seeks  to  sustain,  between  an  action  for  personal  injury  based  upon 
the  personal  act  of  the  defendant  and  that  based  upon  the  act  of 
his  servant,  a  distinction  which  is  not  justified  by  any  provision  of 
the  Code  of  Civil  Procedure.  It  is  the  nature  of  the  cause  of  action 
which  has  resulted  in  the  judgment  sought  to  be  enforced  that  con- 
trols. That  cause  of  action  is  for  a  "  personal  injury,"  whether  the 
injury  to  the  person  is  caused  by  the  personal  act  of  the  defendant 
or  by  the  act  of  his  servant  for  which  he  is  responsible.  I  think, 
therefore,  that  the  execution  was  properly  issued  and  that  the 
order  appealed  from  should  be  aflSrmed,  with  ten  dollars  costs  and 
disbursements. 

Van  Bbunt,  P.  J.,  O'Brien  and  Hatch,  J  J.,  concurred  ;  Patteb- 
80N,  J.,  concurred  in  result. 

Order  afiirmed,  Mrith  ten  dollars  costs  and  disbursements. 
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The  People  of  the  State  of  New  York  ex  rel.  Ellen  P.  Kellogg 
and  Charles  M.  Camp,  as  Trustees  under  the  Will  of  Charles 
Kellogg,  Deceased,  Respondents,  v.  James  L.  Wells  and  Others, 
as  Commissioners  of  Taxes  and  Assessments  of  the  City  of  New 
York,  Appellants. 

Assessment  for  taxation  nf  ttoo  tnuttees,  one  residing  in  New  York  and  the  other  in 
New  Jersey  —  burden  of  proof  as  to  all  of  t?ie  personal  property  hating  been 
assessed  in  the  State  of  New  Toi'k  —  the  relator  must  show  that  he  was  injured — 
presumption  that  tlie  assessment  was  proper — what  evidence  may  be  introdtteed 
before  the  court  on  the  return  to  a  certiorari — all  questions  of  fact  mag  be  there 
reheard. 

In  a  proceeding  instituted  by  two  testamentary  trustees,  one  of  whom  was  a  resi- 
dent of  the  city  of  New  York  and  the  other  a  resident  of  the  State  of  New 
Jersey,  to  review  an  assessment  of  personal  property  held  by  them  as  trustees, 
if  the  trustees  claim  that  the  assessment  was  levied  upon  all  of  the  property 
held  by  them  Jointly  instead  of  upon  one-half  of  such  property  as  is  authorized 
by  the  statute  (Laws  of  1896,  chap.  908,  §  8),  it  is  incumbent  upon  them  to  estab- 
lish that  fact  by  affirmative  proof. 

In  the  absence  of  such  proof,  it  will  be  conclusively  pmumed  that  the  assessing 
officers  obeyed  the  command  of  the  statute  and  imposed  the  assessment  only 

.  upon  one  half  of  the  property  held  by  Uie  trustees. 

Where  the  only  issue  raised  in  such  a  proceeding  is  whether  the  trustees  held  a 
sufficient  amount  of  personal  property  subject  to  taxation  to  warrant  the 
assessment  of  950,000  levied  upon  them,  it  is  improper  for  tbeconrt  to  exclude 
under  the  relators'  objection  a  stipulation,  signed  by  the  attorneys  for  the  respec- 
tive parties,  to  the  effect  that  the  trustee  residing  in  the  city  of  New  York, 
if  called  as  a  witness,  would  testify  that  at  the  time  the  assessment  was  imposed 
the  trustees  had  "in  their  possession  and  control  taxable  property  of  the  value 
of  $100,000." 

SemblSy  that  an  assessment  for  the  purpose  of  taxation  cannot  be  reviewed  unless 
the  relator  shows  that  he  has  been  in  someway  injured  by  it;  that  in  the 
absence  of  ah  allegation  of  such  injury  by  the  relator  a  proceeding  to  review 
the  assessment  should  be  dismissed. 

Semble,  that  a  proceeding  to  review  an  assessment  for  the  purpose  of  taxation, 
under  the  special  statutory  writ  of  certiorari,  permits  a  redetermination  of  all 
questions  of  fact  upon  evidence  taken  in  part  at  least  by  the  Special  Term  or 
under  its  direction;  that  such  a  proceeding  is  in  effect  a  new  hearing  and  that 
the  whole  subject  is  before  the  court,  and  t^at  evidence  bearing  npon  the  ques- 
tion of  the  validity  of  the  assessment  may  be  introduced  by  either  party.* 

Appeal  by  the  defendants,  James  L.  Wells  and  others,  as  com- 
missioners of  taxes  and  assessments  of  the  city  of  New  York,  from 
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an  order  of  the  Snpreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  9th  day  of  September,  1904,  as  amended  by  an  order 
entered  in  said  clerk's  office  on  the  6th  day  of  October,  1904,  reduc- 
ing an  assessment  of  personal  property  for  the  purpose  of  taxation. 

George  S,  Coleman^  for  the  appellants. 

Henry  H.  Ilcmi^  for  the  respondents. 

McLaughun,  J. : 

This  is  a  proceeding  to  review  an  assessment  for  taxation  for  the 
year  1903  of  personal  property  held  by  the  relators  as  trustees  under 
the  will  of  Charles  Kellogg,  deceased.  They  were  jointly  assessed 
as  such  trustees,  $50,000.  One  of  the  relators  —  Mrs.  Kellogg  — 
prior  to  the  assessment  becoming  final  and  within  the  time  provided 
by  statute,  appeared  before  the  tax  commissionera  and  submitted 
a  verified  statement  to  the  effect  that  she  was  a  resident  of  the  State 
of  New  Jersey  and  not  a  resident  of  the  State  of  New  York,  and  that 
all  of  the  securities  and  property  of  the  estate  held  by  herself  and 
her  cotrustee  were  in  the  State  of  New  Jersey,  and  by  reason 
thereof  she  asked  that  tlie  "  assessment  for  taxation  be  cancelled  and 
annulled."  Her  cotrustee  did  not  join  in  the  application  to  have 
tl>e  assessment  canceled  and  annulled,  nor  was  any  complaint  made 
by  him  or  her  tliat  the  assessment  of  $50,000  was  excessive.  Her 
application  was  ineffectual  and  she  thereupon  sought,  by  writ  of 
certiorari,  to  review  the  action  of  the  commissioners.  The  petition 
for  the  writ  set  out  the  facts  as  to  Mrs.  Kellogg  appearing  before 
the  tax  commissioners ;  the  information  she  furnished  to  them  as  to 
her  being  a  non-resident ;  that  all  of  the  property  of  said  estate  was 
in  tlie  State  of  New  Jersey ;  and  also  a  statement  to  the  effect  that 
she  offered  to  furnish  any  other  evidence  which  the  commissioners 
might  require ;  that  they  did  not  require  further  evidence ;  that  they 
denied  her  application  to  cancel  said  assessment,  either  in  whole  or 
in  part ;  and  that  error  was  committed  in  not  canceling  said  assess- 
ment or  reducing  the  same  by  one-half  "upon  the  ground  that 
Ellen  P.  Kellogg,  one  of  your  petitioners  and  one  of  the  two  joint 
trustees  of  said  estate  is  not  a  resident  of  the  city  or  State  of  New 
York ;  that  the  beneficiary  of  said  trust  is  a  non-reeideiU;  of  the 
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State  of  New  York  and  that  none  of  the  property  of  said  trust 
estate  is  within  the  State  of  New  York." 

The  return  recites  the  terms  of  the  will  of  Charles  Kellogg, 
deceased,  and  the  trusts  created  thereunder;  that  the  will  was 
admitted  to  probate  in  the  county  of  New  York,  and  tliat  an  order 
in  transfer  tax  proceedings,  made  November  25,  1893,  had  valued 
the  estate  at  $390,237.74,  and  of  this  sum  about  $285,000  was 
invested  in  bonds  and  other  taxable  property  and  about  $100,000  in 
stocks  of  corporations.  The  return  f  urdier  contained  allegations  to 
the  effect  that  the  relators  had  in  their  possession  and  control,  at 
the  time  the  assessment  was  made,  at  least  the  sum  of  $125,000, 
and  that  they  had  not  been  pecuniarily  injured  or  aggrieved  by 
the  assessment  of  $50,000. 

It  may  be  well  doubted  whether  any  issue  was  raised  by  tlie  peti- 
tion and  the  return  thereto.  There  is  no  allegation  in  the  petition 
or  the  statement  of  any  facts  in  it  or  the  affidavit  of  the  relator 
Kellogg  attached  thereto  to  the  effect  that  the  relators  had  been 
pecuniarily  injured  by  the  assessment  or  that  they,  as  such  trustees, 
did  not  hold  $50,000  of  personal  property  liable  to  be  assessed  for 
the  purposes  of  taxation.  I  do  not  understand  that  an  assessment 
for  tlie  purposes  of  taxation  can  be  reviewed  unless  the  relator 
shows  that  he  has  been  in  some  way  injured  by  it.  {People  ex  rel. 
United  Verde  Copper  Co.  v.  FeitneVy  54  App.  Div.  217 ;  affd.,  165 
N.  Y.  645 ;  People  ex  rel.  Equitable  Gas  Li^ht  Co.  v.  Barker ^  66 
Hun,  21 ;  affd.,  137  N.  Y.  544.)  If  I  am  correct  in  this,  then  it 
would  seem  to  follow  that  on  the  matter  coming  on  to  be  heard  at 
Special  Term  the  proceeding  should  liave  been  dismissed.  Inas- 
much, however,  as  a  motion  to  dismiss  was  not  made  by  the  appel- 
lants, it  would  seem  that  it  was  assumed  by  both  parties  that  some 
issue  was  raised  and  that  the  burden  of  proof  was  upon  the  appel- 
lants to  show  that  the  assessment  was  valid.  This  assumption  seems 
to  follow  from  what  took  place  at  Special  Term.  At  the  beginning 
of  the  trial  the  attorney  for  the  relators,  without  offering  any  proof 
whatever,  moved,  upon  the  petition,  return  and  writ,  for  the 
relief  demanded,  which  was  that  the  assessment  ''be  set  aside, 
vacated  or  reduced."  Decision  upon  the  motion  was  reserved  and 
the  respondents  thereupon  rested,  relying  evidently  on  an  alleged 
presumption  that  the  commissioners  of  taxes  and  assessments  had 
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•assessed  all  of  the  personal  property  held  by  the  relators  as  trustees 
—  instead  of  one-half  as  they  had  a  right  to  do  under  the  statute  — 
4it  $50,000.  But  there  was  no  such  presumption ;  on  the  contrary, 
the  legal  presumption  was  that  the  commissioners  liad  performed 
tiieir  duty  and  had  acted  according  to  law  in  making  the  assessment, 
and  the  burden  was  upon  the  relators  to  make  it  otherwise  appear, 
if  such  were  the  fact.  In  every  case  of  an  official  act  there  is  a 
presumption  in  favor  of  its  legality  and  proof  is  always  required  to 
overcome  such  presumption.  (  Wood  v.  Morehouse^  45  N.  Y.  368 ; 
City  of  New  York  v.  StreeUr,  91  App.  Div.  206;  City  of  New 
Tork  V.  Vanderveer^  Id.  303.)  The  property  upon  which  the 
assessment  had  been  imposed  was  held  by  tfie  relatora  jointly,  and 
nnder  section  8  of  chapter  908  of  the  Laws  of  1896,  one-half  of  it 
'was  liable  —  one  of  the  trustees  being  a  resident  of  the  city  of  New 
York  —  to  be  assessed  in  such  city  for  the  purposes  of  taxation. 
{People  ex  reL  Beaman  v.  jFeitner,  168  K.  Y.  360.)  There  was, 
therefore,  a  presumption  which,  in  the  absence  of  prpof,  was  con- 
clusive that  the  assessment  was  legal ;  that  the  commissioners  had 
•acted  according  to  law  and  had  imposed  an  assessment  only  upon 
one-half  of  the  property  held  by  the  relators. 

But  the  commissioners  did  not  see  fit  to  rely  upon  this  presump- 
tion, which  they  well  might  have  done,  but  instead  sought  to  prove 
that  at  the  time  the  assessment  was  imposed  the  relators  in  fact  held 
property  of  the  value  of  $100,000  subject  to  taxation.  This  proof 
was  oflEered  in  the  form  of  a  stipulation  signed  by  the  attorneys  of 
the  respective  parties,  and  was  to  the  effect  that  Mr.  Camp,  one  of 
the  trustees,  if  called  as  a  witness,  would  testify  that  on  the  second 
Monday  of  January,  1903,  he  was  a  resident  of  the  city  of  New 
Tork,  and  as  such  trustee  had,  on  that  day,  the  right  of  joint  con- 
trol of  the  property  of  the  trusts  created  under  the  will  of  Charles 
Kellogg,  deceased,  and  on  that  day  the  trustees  of  said  estate  had 
^in  their  possession  and  control  taxable  personal  property  of  the 
value  of  $100,000.''  This  proof  was  excluded  on  objection  of  the 
attorney  for  the  relators,  to  which  an  exception  was  taken. 

It  is  J  difficult  to  see  upon  what  theory  the  proof  was  excluded. 
The  relators  sought  to  review  the  assessment  upon  the  ground  that 
as  trustees  they  did  not  hold  $50,000  liable  to  be  assessed  for  the 
purposes  of  taxation.    The  respondents  in  the  return  asserted  that 
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they  had  $125,000.  The  hearing  was  to  determine,  if  anything, 
this  issue.  The  stipnlatiou,  unless  contradicted,  would  have  settled 
and  determined  that  fact,  and,  therefore,  should  have  been  received. 
It  was  determined  by  this  court  in  People  ex  rel.  Citizen^  Lighting 
Co.  V.  Feitner  (81  App.  Div.  118)  that  a  proceeding  under  the 
special  statutory  writ  authorizing  a  review  of  assessments  pemiits  a 
redetermination  of  all  questions  of  fact  upon  evidence  taken  in  part, 
at  least,  by  the  Special  Term  or  under  its  direction.  This  case  was 
followed  in  People  ex  reL  Bibb  Manufacturing  Co.  v.  Wells  (84 
App.  Div.  330)  and  also  in  People  ex  rel,  Knickerbocker  Co.  v. 
Wells  (99  id.  455).  Jn  the  latter  case  it  was  also  held  that  a  cer- 
tiorari to  review  an  assessment  is  in  eflfect  a  new  hearing  and  the 
whole  subject  is  before  the  court,  and  that  evidence  bearing  upon 
the  question  of  its  validity  may  be  introduced  by  either  party.  If 
effect  be  given  to  the  decision,  then  it  follows  that  the  stipulation 
should  have  been  received  in  evidence. 

At  the  conclusion  of  the  hearing  the  court  reduced  the  assessment 
from  ^50,000  to  $25,000,  and  in  doing  so,  for  the  reasons  already- 
given,  error  was  committed,  and  by  reason  thereof  tlie  order  appealed 
from  must  be  reversed  and  the  writ  quashed,  with  fifty  dollars  costs 
and  disbursements. 

Van  Bbunt,  P.  J.,  Ingraham  and  Laughlin,  JJ.,  concurred ; 
Patterson,  J.,  concurred  in  result. 

Order  reversed  and  writ  quashed,  with  fifty  dollars  costs  and 
disbursements. 


Note. —  The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  yoliiae, 
102  App.  Div.—  [Rep. 
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CSMurloB  £.  Keniflton,  Appellant,  ▼.  Michael  E. 
Flaherty,  Respondent.— Judgment  of  the 
Municipal  Court  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event.—  Appeal 
from  a  judgment  of  the  Municipal  Court  of 
the  city  of  New  York,  borough  of  Brooklyn, 
entered  on  the  25th  day  of  August,  1904,  dis- 
aniasing  the  complaint  upon  the  merits,  with 
costs.— 

Woodward,  J. :  The  defendant  ooncededly 
entered  into  a  written  contract  with  the 
plaintiff  on  the  1st  day  of  February,  1004^ 
which  provided  as  follows :  "  We  the  under- 
signed do  hereby  asree  to  take  one-half  page 
space  in  the  Omcial  Book  of  Convention  Pro- 
(wedings  of  the  Cigar  Dealers'  Association 
of  America,  and  to  pay  for  the  same  the 
sum  of  sixty  dollars  upon  receipt  of  copy  of 
said  book  and  return  of  this  contract.'' 
Below  the  signature  of  the  defendant,  with 

.  his  address,  ui  the  following  provision,  and 
there  is  no  suggestion  that  it  was  not  there 
at  the  time  the  contract  was  entered  into : 
**A1I  agreements  must  be  written  on  the 
face  of  this  contract.  If  copy  is  not  f ur- 
Bished  upon  demand  business  card  may 
be  used.''  It  is  not  disputed  that  plaintitr 
sat  aside  one-half  page  of  space  in  his  book 
for  the  use  of  the  defendant,  and  that  he 
repeatedly  demanded  of  the  d<;fendant  the 
oopy  for  the  advertisement  whiclt  was  con- 
templated by  the  contract,  and  that,  upon 
the  defendant  failing  to  furnish  the  copy, 
the  plaintiff  used  the  defendant's  business 
card  for  copy,  filling  the  space  contracted 
for,  and  that  a  copy  of  the  book  was  deliv- 
ered to  the  defendant,  who  refused  to  pay 
the  sum  named  in  the  contract.  The  onlv 
excuse  offered  was  that  the  defendant  had, 
or  claimed  to  have  bad,  some  misunder- 
standing with  the  advertising  solicitor  of  the 
plaintiff  to  the  effect  that  the  copy  for  the 
advertisement  was  to  come  from  certain 
tobacco  firms  in  Porto  Rico,  who  contem- 
platcKi  consolidation,  the  defendant  to 
become  their  af^ent,  and  this  fact  was  to  con- 
stitute the  subject-matter  of  the  advertise- 
ment. There  was  some  evidence  admitted 
without  objection  tending  to  support  this 
proposition,  but  we  are  clearly  of  the  opinion 
that  it  did  not  amount  to  a  defense.  The 
contract  was  for  (me-half  page  of  space  in 
the  book,  and  it  appeared  upon  the  face  of 
the  contract  that  this  book  was  to  contain  the 

Sroceedings  of  the  Cigar  Dealers'  Associa- 
ou  of  America,  which  association  held  its 
oonventk>n  in  Chicago  on  the  12th  day  of 
January,  1904,  and  while  the  contract  did  not 
specify  when  the  book  was  to  be  published, 
it  was  fair  to  assume  that  it  was  to  be  pub- 
lished within  a  reasonable  length  of  time, 
and  the  undisputed  evidence  Is  that  the 
plaintiff  published  this  book  some  time  in 
April,  and  that  he  personally  made  a  de- 
mand for  the  copy  **at  the  last  moment" 
before  going  to  press  with  the  final  pages, 
and  that  he  at  that  time  told  the  defendant 
he  should  have  to  avail  himself  of  the  pro- 


vision of  the  contract  which  permitted  the 
use  of  a  business  card.  The  defendant  has 
had  the  one-half  page  of  space  for  which  he 
contracted;  the  plamtiff  has  acted  in  good 
faith  under  the  provisions  of  his  written 
contract,  and  if  the  defendant  has  not  had 
all  of  the  value  which  he  contemplated,  it  is 
only  because  he  has  failed  to  comply  with 
the  reasonable  requirements  of  his  contract 
in  furnishing  copy  at  a  time  when  it  was 
practicable  for  tne  plaintiff  to  publish  the 
same.  The  judgment  appealed  from  should 
be  reversed  and  a  new  trial  ordered,  coqts  to 
abide  the  event.  Hirschberg.  P.  J.,  Bartlett, 
Jenks  and  Hooker,  J  J.,  concurred. 
Sam  Ferracane,  Respondent,  v.  The  Brooklyn 
Alcatraz  Asphalt  Company,  Appellant.— 
Judgment  of  the  Municipal  Court  reversed 
and  new  trial  ordered,  costs  to  abide  the 
event.  —  Appeal  by  the  defendant  from  a 
judgment  of  the  Municipal  Court  in  favor 
of  the  plaintiff  entered  on  the  26th  day  of 
March,  1904.— 

Jenks,  J.:  The  plaintiff  complained  that  the 
defendant,  a  contractor  with  the  city  for 
regulating  and  repaving  a  city  street,  piled 
up  paving  material  on  the  sidewalk  in  fi-oni 
of  plaintiff's  premises  and  over  his  bake 
oven,  built  in  a  vault  under  the  sidewalk,  so 
negligently  as  to  break  and  depress  the  flat 
stones,  and  that  he  was  damaged  by  the 
consequent  flow  of  rain  water  through  the 
breaks  or  depressions  into  his  bake  oven. 
The  parties  litigated  at  great  length  the 
question  whether  the  act  oomplainea  of  was 
nei^Ii^ent,  for  the  right  of  the  defendant  to 
pile  up  paving  stones  at  this  place,  under  the 
circumstances,  was  not  disputed.  But  in 
view  of  the  plaintiff's  version  it  seems  to  me 
that  the  determination  of  that  question  does 
not  dispose  of  the  controversy.  The  testi- 
mony of  the  plaintiff,  though  vague  and 
somewhat  incoherent  if  not  inconsistent,  is 
clear  enough  that  the  damage  was  not  con- 
sequent upon  the  mere  downfall  of  the  rain, 
but  upon  a  flow  of  rain  water  from  the 
street  onto  the  sidewalk,  and  thence  through 
the  sidewalk  onto  his  premises.  The  plain- 
tiff and  his  witnesses  attribute  this  to  the 
absence  of  a  curb,  or  the  disturbance  thereof 
or  the  defective  work  thereon.  There  is  no 
question  but  that  the  defendant  in  his  work 
incidentally  disturbed  the  curb,  or  tempo- 
rarily removed  and  reset  it.  Although  coun- 
sel for  the  respondent  now  lays  his  main 
stress  upon  the  acts  of  the  defendant  in  rela- 
tion to  the  curb,  the  parties  during  the  trial 
seem  to  have  lost  sight  of  the  fact  that  In 
view  of  the  plaintiff's  version  of  the  origin  of 
the  damaging  water  it  was  necessary  to  estab- 
lish the  defendant's  negligence  in  relation  to 
the  curbstones,  for  there  is  not  sufficient 
proof  that  the  damage  was  not  caused  by 
the  direct  rainfall  alone.  The  learned  counsel 
for  the  appellant  contends  that  the  plain- 
tiff did  not  establish  a  license  to  con- 
struct the  vault.  But  the  colloquy  between 
the  court  and  both  counsel  as  to  the  issues, 
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foUowed  by  the  oonoession  as  to  the  permit, 
read  in  evidence,  and  the  ruling  of  the  court 
restricting  the  proof  without  demur  of 
counsel,  probably  precludes  the  appellant 
from  raising  this  point  upon  the  present  ap- 
peal, and  in  view  of  our  disposition  of  this 
appeal  further  consideration  of  this  feature 
is  unnecessary.  There  should  be  a  new  trial 
ordered,  costs  to  abide  the  event.  Hirsch- 
berg.  P.  J.,  Bartlett,  Woodward  and  Hooker, 
JJ.,  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  John  McEWery,  as  Admin- 
istrator, etc.,  of  Mary  Kelly.  Deceased.— 
Motion  denied,  with  ten  dollars  costs. 
Hirschberg.  P.  J.,  Bartlett,  Woodward, 
Jenks  and  Hooker,  JJ.,  concurred. 

William  Kissom,  Appellant,'  ▼.  United  States 
Printing  Ck>mpauv  of  Ohio,  Respondent,  and 
The  International  Eicxstrotype  Plate  Makers' 
Union  of  the  United  States  and  Canada  and 
Others,  Appellants.—  Motion  denied.  Hirsch- 
berg, P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ.,  concurred. 

Annie  .M.  Blanchard,  Respondent,  ▼.  David 
Stevenson  Brewing  Company.  Appellant, 
Impleaded,  etc.— Motion  denied.  Hirsch- 
berg, P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ.,  concurred. 

Joseph  S.  Wood,  Respondent,  v.  The  City  of 
Mount  Vernon,  Appellant.  James  L.  Rey- 
nolds, Respondent,  v.  The  City  of  Mount 
Vernon,  Appellant.  John  F.  Fairchild,  Re- 
spondent, V.  The  City  of  Mount  Vernon,  Ap- 
pellant—Motions  denied.  Hirschberg  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

James  H.  Burton,  Respondent,  v.  Eustace  H. 
Iwiemay,  Appellant,  Impleaded,  etc.— Motion 
denied.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  JJ.,  concurred. 

Mary  E..Oarrett,  Respondent,  v.  Lowry  Somer- 
ville.  Appellant.— Motion  for  reargument 
denied.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  JJ.,  concurred. 

James  A.  Robinson,  Plaintiff,  v.  New  York  and 
Staten  Island  Electric  Company,  Defendant. 
John  Greenough,  Receiver,  Appellant; 
Frederick  Bryant.  Respondent.—  Motion  for 
reargument  or  for  leave  to  appeal  to  the 
Court  of  Appeals  denied.  Hirschberg,  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

In  the  Matter  of  Frank  P.  Demarest,  an  At- 
torney at  Law.— Order  granted,  striking  the 
name  of  Frank  P.  Demarest  from  the  roll  of 
attorneys.  Hirschberg,  P.  J.,  Bartlett, 
Woodward,  Jenks  and  Hooker,  JJ.,  con- 
curred. 

Hamilton  Trust  Company,  as  Executor,  etc., 
of  Kate  Anderson,  Deceased,  Appellant,  v. 
William  H.  Wray,  Respondent.— Judgment 
affirmed,  with  costs.  No  opinion.  Hirsch- 
berg, P.  J.,  Bartlett.  Jenks  and  Hooker, 
JJ.,  concurred;  W^oodward,  J.,  taking  no 
part. 

The  People  of  the  State  of  New  York  ex  rel. 
Edwara  E.  Doonan,  Respondent,  v.  William 
McAdoo,  as  Police  Commissioner  of  the  City 
of  New  York,  and  Edward  M.  Qrout,  as 
Comptroller  of  the  City  of  New  York,  Ap- 
pellants.—Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  writ  dismissed 
on  authority  of  People  ex  rel.  Blatchford 
V,  McAdoo  (ante,  p.  188).  Hirschberg,  P. 
Jf,  Bartlett  and  Jenks,  J  J.,  concurred; 
Hooker,  J.,  dissented. 

The  People  of  the  State  of  New  York  ex  rel. 
Charles  D.  Blatchford,  Respondent,  v.  Wil- 
liam McAdoo,  as  Police  Commissioner  of  the 
City  of  New  York,  and  Edward  M.  Grout,  as 
Comptroller  of  the  City  of  New  York,  Appel- 
lants.—Appeal  dismissed,  without  co^ts. 
See  People  ex  rel.  Blatchford  v.  McAdoo 


(ante,  p.  188).  Hirschberg,  P.  J.,  Bartlett 
and  Jenks,  JJ.,  concurred;  Hooker,  J.,  dis- 
sented, 

Charles  E.  aoud  and  Cornelia  J.  Carll,  B»> 
spondents,  v.  The  Hartford  Fire  Insurane^ 
Company,  Appellant.—  Judgment  and  order 
affirmed,  witn  costs.  No  opinion.  Hirsdb- 
berg,  P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ.,  concurred. 

Universal  Trust  Company,  Respondent,  ▼. 
Sarah  Martin,  Appellant,  Impleaded  with 
Others.— Judgment  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P.  J.,  Bartlett^ 
Jenks  and  Hooker,  JJ.,  concurred. 

Fnink  A.  Seaver,  Appellant,  v.  Etta  Ehrlidi; 
Respofadent.— Judgment  of  the  Muoicipal 
Court  affirmed,  with  costs.  No  oplnkni^ 
Hirschberg,  P.  J.,  BarUett,  Woodward, 
Jenks  and  Hooker,  JJ.,  concurred. 

Thomas  M.  Short,  Respondent,  v.  Henry  C. 
Wibben,  Appellant.—  Judgment  of  the  Mii> 
nicipal  Court  affirmed,  with  costs.  No  opiii> 
ion.  Hirschberg,  P.  J.,  Bartlett,  Woodward^ 
and  Hooker,  JJ.,  concurred. 

Nellie  Van  Cott  Jones,  Respondent,  v.  Intemr- 
ban  Street  Railway  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed*, 
with  costs.  No  opinion.  Present— Hirscii- 
berg,  P.  J..  Bartlett,  Woodward,  Jenks,  and 
Hooker,  JJ. 

Paul  Berlowits,  Respondent,  v.  The  Union 
Subway  Construction  Company.  Appellant.^ 
Order  granting  new  trial  affirmed,  with  cos's. 
No  opmion.  Hirschberg.  P.  J.,  Bartlett* 
Woodward,  Jenlcs  and  Hooker,  JJ.,  con^ 
curred. 

David  Hoffman,  Appellant,  v.  The  National 
Enameling  and  Stamping  Company,  Ra- 
spondent.—  Judgment  affirmed,  with  oosts^ 
No  opinion.  Bartlett,  Woodward  and  JeokiL 
J  J.,  concurred;  Hirschberg,  P.  J.,  and 
Hooker,  J.,  dissented. 

Kittle  G.  Wiley,  Respondent,  ▼.  W.  Frederick 
Komemann,  Appellant. —Judgment  of  tbs 
Municipal  Court  affirmed,  with  costs.  Nc^ 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  JJ.,  concurred. 

James  Forrest,  Respondent,  v.  William  P. 
Martin,  Appellant.  —  Judgment  of  the  Munlo- 
ipal  Court  affirmed,  with  costs.  No  opinkn. 
Hirschberg,  P.  J.,  BarUett,  Woodward,  Jenks 
and  Hooker.  JJ..  concurred. 

Nathan  J.  SnatsWin,  Respondent,  v.  Jaool^ 
Harkovy.  Appellant.  —  Appeal  from  Judg- 
ment of  the  Municipal  Court  dismissed,  wi& 
costs.  No  opinion.  Hirschberg,  P.  J..  Bart- 
lett, Woodward,  Jenks  and  Hoolcer,  JJ.^ 
concurred. 

Frank  Walker,  Respondent,  v.  Julius  Levy, 
Appellant.  —  Judgment  of  the  Municipal 
Court-  affirmed,  with  costs.  No  opinion. 
Hirschberg,  P.  J.,  Bartlett,  Woodward^ 
Jenks  and  Hooker.  JJ.,  concurred. 

A.  Boyce  Marion,  Respondent,  v.  Earle  MflU- 
ken  and  Ira  Milliken,  Doing  Business  as 
E.  Milliken  &  Company,  Appdlanta  —  Order 
modified  by  inserting  a  provision  granting 
the  motion  to  the  extent  of  striking  out  the 
provision  in  the  order  for  the  defendants* 
examination  requiring  the  defendants  to- 
submit  all  the  books  and  papers  of  ttie  oor- 

E oration  for  the  inspection  of  the  plaintUT 
erein,  and  as  thus  modified  affirmed,  with- 
out costs.  No  opinion.  Hirachberg,  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 
John  P.  Milliken,  Appellant,  v.  Harry  B.  F^ 
lerton,  Respondent.  —  Judgment  of  the- 
Mu nicipal  Court  reversed  and  new  trial 
ordered,  costs  to  abide  the  event,  on  the 
authority  of  Harvard  Company  v.  HTtdtf 
(99  App.  Div.  507).  Hirschberg.  P.  J.,  Bart- 
lett.  Woodward,  Jenks  and  Hooker,  JJ.». 
concurred. 
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Frederick  Sleperroann.  Appellaot,  ▼.  The 
Cedar  Street  Methodist  Bpiacopal  Church, 
Respondent.  —  Judgment  of  the  Municipal 
Court  unanimously  affirmed,  with  costs.  No 
opinion.  Present  ~  Hirschberg.  P.  J.,  Bart- 
lett.  Woodward,  Jenks  and  Hooker,  Jj. 

Frederick  W.  Kerr,  Respondent,  ▼.  Harrie  T. 
Walter,  Appellant.  —  Appeal  from  Judgment 
of  the  Municipal  Court  diiBmissed,  with  costs. 
No  opinion.  Hlrachberg,  P.  J.,  Bartlett, 
Woodward,  Jenks  and  Hooker,  JJ.,  con- 
curred. 

Ambrogio  Cagua,  as  Administrator,  etc.,  of 
LAilgi  Cagua,  Deceased,  Respondent,  v. 
Henry  W.  Gays,  as  Reoeiver  of  New  York 
and  Ottawa  Railroad,  Appellant  —  Order, 
so  far  as  appealed  from,  afflrmeJ  on  argu- 
ment, without  costs.  Hirschberg,  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

The  Fteple  of  the  State  of  New  York  ex  rel. 
Hannah  A.  Travis,  Appellant,  v.  Sheriff  of 
Kings  County,  and  The  American  Society  for 
the  Prevention  of  Cruelty  to  Animals,  Re- 
spondents. ~  Order  affirmed  on  argument, 
without  costs.  Hirschberg,  P.  J.,  Bartlett, 
Woodward,  Jenks  and  Hooker,  JJ.,  con- 
curred. 

Henry  O^Brien  and  Others,  Appellants,  ▼.  Bat- 
terson  &  Elsele,  Re8pondent.--Order  affirmed 
on  argument,  with  ten  dollars  costs  and  dis- 
bursements. Hirschberg,  P.  J.,  Bartlett, 
Woodward,  Jenks  and  Hooker,  J  J., 
concurred. 

Pauline  Stemberger  and  Edwin  Stembenrer. 
as  Executors  of  and  Trustees  under  the  Ciasc 
Will  and  Testament  of  Simon  Stemberger, 
Deceased,  Appellants,  v.  Randolph  M.  Smiley 
and  Others,  Respondents.— Appeal  dismissed, 
with  ten  dollars  costs  and  disbursements.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
wardjJenks  and  Hooker,  JJ.,  concurred. 

Henry  Helm,  as  Administrator,  etc.,  of  Eliza- 
beth Heim,  Deceased,  Respondent,  v.  Union 
Railway  Company  of  New  York  Citv,  Ap- 
pellant.—Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Hirschberg,  P.  J.,  Bart- 
lett, Jenks  and  Hooker,  J  J.,  concurred; 
Woodward,  J.,  dissented. 

Joseph  Abbott,  Respondent,  v.  Interurban 
Street  Railway  Company,  Appellant,  Im- 
pleaded with  Another.— Judgment  ai^  order 
unanimously  affirmed,  with  costs.  No  opin- 
ion. Present  — Hirschberg.  P.  J.,  Bartlett, 
Woodward,  Jenks  and  Hooker,  JJ. 

Alice  Abbott,  Respondent,  ▼.  Interurban  Street 
Railway  Company.  Appellant,  Impleaded 
with  Another.— Judgment  and  order  unani- 
mously affirmed,  with  costs.  No  opinion. 
Present  —  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  JJ. 

Joseph  Isaac,  Appellant,  ▼.  Catharine  Fried- 
man and  Others,  Respondents.— Judgment 
of  the  Municipal  Court  affirmed,  with  costs. 
Nu  opinion.  Hirschberg,  P.  J..  Bartlett, 
Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

Joumeay  &  Bumham,  Respondent,  r.  William 
Munch,  Appellant.— Ju<urment  of  the  Mu- 
nicipal Court  affirmed,  with  costs.  No  opin- 
ion. Hirschberg,  P.  J.,  Bartlett,  Woodward, 
Jenks  and  Hooker,  JJ.,  ooncurrad. 

Samuel  Lemberg  y.  Israel  Kaufman  and 
Others.- Proceedings  under  the  order  of 
examination  stayed  pending  appeal,  on  con- 
dition that  the  defendants  stipulate  to  argue 
or  submit  the  appeal  on  the  nrst  motion  day 
of  next  term,  and  not  to  move  the  case  for 
trial  until  the  appeal  is  determined:  in  de- 
fault of  compliance  with  these  conditions, 
application  for  stay  denied.  Bartlett,  Jenks, 
Hooker.  Rich  and  Miller,  JJ.,  concurred. 

Silas  Alden  Condict,  Appellant,  y.  The  Long 
Beach  Land  Company,  K«spondent.—Appeai 


dismissed  by  default,  with  costs.  Bartlett 
Jenks,  Hooker,  Rich  and  Miller,  JJ.t 
concurred. 

Joseph  Winstein,  Respondent,  y.  Charles  Luts 
and  Henry  Lutje.  Doing  Business  under  the 
Firm  Name  ot  Charles  Luts  &  Brother. 
Appellants.—  Order  of  the  County  Court  of 
Kings  county  setting  aside  yerdict  affirmed, 
with  costs.  No  opinion.  Hirschberg,  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

Frederick  P.  Bennett,  Appellant,  y.  Press  Pub- 
lishing Company,  Respondent.  Frederick  P. 
Bennett)  Appellant,  y.  The  Star  Company, 
Respondent.- Judgment  in  each  case  af- 
firmed, with  costs.  No  opinion.  Hirschberg. 
P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ.,  concurred. 

George  Juengst  and  Others,  Respondents,  y. 
The  Cl^  of  New  York,  Appellant.-  Judg- 
ment affirmed,  y;ith  costs,  upon  the  author- 
ity of  Town  of  Southeast  y.  City  of  New 
York  (96  App.  Diy.  698).  Present  —  Hirsch- 
berg, P.  J.,  Bartlett,  Woodward,  Jenks  and 
Hooker,  JJ. 

In  the  Matter  of  the  Application  for  a  Compul- 
sory  Accounting  of  Hannah  Gill,  as  Execu- 
trix of  the  Last  Will  and  Testament  of 
Robinson  Gill,  Deceased,  Respondent:  Dayid 
B.  Sickels,  as  Receiver,  etc..  Appellant.— 
Order  of  the  Surrogate's  Court  of  Kings 
county  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Hirschberg, 
P.  J.,  Bartlett,  Woodward,  Jenks  and  Hooker, 
JJ.,  concurred. 

Nathaniel  Tonkin,  Respondent,  y.  Bemhard 
Lederer,  Appellant.— Judgment  of  the  Mu- 
nicipal Court  affirmed,  with  costs.  No  opin- 
ion. Hirschberg,  P.  J.,  Bartlett,  Woodward, 
Jenks  and  Hooker,  JJ.,  concurrod. 

Jacob  Kissinger,  Respondent,  y.  J.  Monroe 
Liebermann,  Appellant.— Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward, and  Hooker,  JJ.,  concurred. 

Chapman  &  Co.,  Appellant,  y.  The  City 
of  New  York,  Respondent.— Judgment  of 
the  Municipal  Court  affirmed,  with  costs,  on 
the  authority  of  Roaenstock  y.  City  of  New 
York  (ante,  d.  9).  Hirschberg,  P.  J.,  Bart- 
lett, Woodward  and  Hooker,  JJ.,  concurred. 

Ida  Kustes,  Appellant,  y.  Interurban  Street 
Railway  Company,  Respondent.— We  think 
that  the  allegations  in  paragraph  4  of  the 
complaint  must  be  read  with  the  allegations 
in  paragraph  2  thereof,  and  the  complaint  as 
thus  read  states  a  cause  of  action.  Judg- 
ment reyersed  and  new  trial  granted,  costs 
to  abide  the  even t.  Bartlett,  Jenks,  Hooker, 
Rich  and  Miller,  JJ.,  concurred. 

Sylvester  H.  McLaughlin,  Respondent,  y. 
Edgar  R.  Jackson,  Appellant.—  Judgment  of 
theMuniclpal  Court  am rmed^ith  costs.  No 
opinion.  Hirschberg.  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  JJ.,  concurred. 

Francis  L  Corrao,  Appellant,  y.  Pietro  Chirico. 
Respondent.—  Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion. 
Hirschberg,  P.  J.,  Bartlett,  Woodward  and 
Hooker,  JJ.,  concurred. 

Merits  WeisBberger,  Respondent,  y.  Samuel  F. 
Carl  and  Charles  W.  Carl,  AppHsllants.- 
Appeal  dismissed  by  default,  with  costs. 
Bartlett,  Jenks,  Hooker,  Rich  and  Miller, 
JJ.,  concurred. 

Albert  C.  Asege,  Respondent,  y.  Harry  A. 
Hanbury,  Appellant,—  Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  JJ.,  concurred. 

William  A.  Engeman,  Respondent,  y.  Charles 
W.  Reisse,  Appellant.—  Appeal  dismissed  by 
default,  with  costs.  Bartlett,  Jenks,  Hooker, 
Rich  and  Miller,  JJ.,  concurred. 
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Joseph  F.  Carran,  Respondent,  ▼.  William 
Shapiro,  Appellant.  —  Judgment  of  the 
Municipal  Court  affirmed  by  default,  with 
ooets.  Bartlett,  Jeuks,  Hooker,  Rich  and 
Miller,  JJ.,  concurred. 

C9ayton  O.  Shirkey,  Respondent,  ▼.  William 
Flak,  Appellant.— Judgment  of  the  Munici- 
pal Court  affirmed  by  default,  with  coets. 
Bartlett,  Jenks,  Hooker,  Rich  and  Milter,  JJ., 
concurred. 

Qiovanni  Leveroni,  Appellant,  y.  Charles  L. 
Spier  and  Eugene  B.  Howell,  as  BeceiTera  of 
Btaten  Island  Midland  Railroad  Company, 
Respondents.— Judgment  of  the  Municipal 
Court  affirmed  by  default,  with  costs.  Bart- 
lett, Jenks,  Hooker,  Rich  and  Miller,  JJ., 
concurred.       ^ 

Harold  Livingston  Burnett,  Respondent,  y. 
Cornelia  Cary  Hull  Burnett,  Appellant.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Hirachberg, 
P.  J.,  Woodward,  Jenln,  Rich  and  Miller, 
JJ.,  concurred. 

Eliza  Fairweaiber,  Appellant,  v.  Catherine 
Hall  Burling,  Respondent.—  Motion  for  re- 
argument  denied.  Motion  for  leave  to  appeal 
to  the  Courtof  Appeals  granted.  Hirscbberg, 
P.  J.,  Woodward,  Jenks,  Richand  Miller,  JJ., 
concurred. 

John  Burke,  an  Infant,  by  John  A.  Burke,  his 
Guardian  ad  Litem,  Respondent,  v.  Borden's 
Condensed  Milk  Company,  Appellant.— 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied.  Hlrschberg,  P.  J.,  Wood- 
ward, Jenks,  Rich  and  Miller.  JJ..  concurred. 

Meny  Jacobs,  as  President,  etc..  Respondent, 
V.  Morris  Cohen  and  Louis  Cohen,  etc.,  Ap- 
pellants.— Motion  for  leave  to  appeal  to  the 
Courtof  Appeals  granted,  questions oertifled. 
Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich 
and  Miller,  JJ.,  concurred. 

Anna  McLean  Baldwin,  Respondent,  ▼.  The 
Brooklyn  HeightsRailroadCompany,  Appel- 
lant.—Motion  for  lea^e  to  appeal  to  the 
Court  of  Appeals  denied.  Hirschberg,  P.  J., 
Woodward,  Jenks,  Rich  and  Miller,  JJ., 
concurred. 

A.  Boyce  Marion,  Respondent,  ▼.  Earle  Milli- 
ken  and  Ira  Milliken,  Doing  Business  as  E. 
Milliken  &  Company,  Appellants.—  Motion 
to  resettle  order  denied.  Hirschberg,  P.  J., 
Woodward,  Jenks,  Rich  and  Miller,  JJ., 
concurred. 

Fanny  L.  Flewwellin,  Respondent,  v.  Smith 
Lent,  Appellant.—  Motion  denied.  Hirsch- 
berg, P.  J.,  Woodward,  Jenks,  Rich  and 
Miller,  JJ.,  concurred. 

James  E.  J.  Murphy,  Plaintiff,  v.  Catherine  T. 
Kelly,  Defendant.—  Motion  to  dismiss  the 
appeal  from  the  order  entered  on  the  15th 
day  of  November,  1904,  granted,  with  ten 
dollars  costs.  Motion  to  d  ism  iss  appeals  from 
the  orders  enterf^i  on  the  16Ch  and  )$lst  days 
of  December,  1001,  denied.  Hirschberg  P.  J., 
Woodward,  Jenks,  Rich  and  Miller,  JJ., 
concurred. 

John  Mulligan,  Appellant,  v.  Erie  Railroad 
Company,  Respondent.—  Motion  denied. 
Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich 
and  Miller,  JJ.,  concurred. 

Mary  J.  Monigan,  as  Administratrix,  etc..  Re- 
spondent, V.  Erie  Railroad  Company,  Appel- 
lant.—Motion  denied.  Hirschberg,  P.  J., 
Woodward,  Jenks,  Rich  and  Milkar,  JJ., 
concurred. 

Mary  E.  Oarrett,  Respondent,  v.  Lowry 
Somerville,  Appellant.—  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  denied. 
Hirschberg,  P.  J.,  Woodward,  Jenks,  Rksh 
and  Miller,  JJ.,  concurred. 

In  the  Matter  of  Josiah  J.  White,  Qoardlan, 
etc.,  and  of  Frederic  Hall  White,  an  Infant, 
etc.— Motion  to  amend  order  by  striking 
out  the  word  *' unanimously''  denied.    The 


order  is  correct,  as  every  \ 
'    '  '  r  aOri 


^  ^ber  of  the 

court  sitting  voted  for  aOrmaBca  thereof. 
(See  Harroun  v.  Brusk  Electric  JJgkt  Cam 


nany,  15i  N.  Y.  81^.)  Hiraebberg.  P.  J 
Woodward,  Jenks,  Rich  and  MiUer,  JJ 
concurred. 

In  the  Matter  U  the  Applicaiioii  nt  Joriah  J. 
White  and  of  Frederic  HaU  Whfte,  an  In- 
fant.- Respondents  raotioa  denied,  without 
onsts.  Hirecbbenr,  P.  J.,  Woodward,  Jeska, 
Rich  and  Miller,  J  J.,  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  tto 
Account  of  Proceedings  of  Smith  Lent,  aa 
One  of  the  Administrators  of  the  Ustate  of 
Frederick  A.  Munson,  Deceased.— Motion 
denied,  without  costs.  Hirschberg,  P.  J., 
Woodward,  Jenka,  Rteh  and  MiUer,  JJ.. 
concurred. 

Frank  Seiden,  Respondent,  v.  Hynoan  Epstein 
and  Henry  Bloomgarden,  ApneUsiats. — 
J  udgment  affirmed,  with  cosia  No  optidoa. 
BarUett,  Jeuks,  Hooker,  Rich  and  Miller, 
JJ.,  concurred. 

Frank  D.  Heyward  and  Georgie  Anna  Mac- 
Donald,  Appellants,  v.  Reuben  L.  Maynflrd, 
Respondeat.—  Order  modified  on  ancwnenr, 
and  as  modified  affirmed,  without  costs,  by 
substituting  the  following  in  place  of  the 
paragmph  at  folio  811  of  the  prtnted  case, 
namely:  "Ordered,  that  this  case  be  and 
the  same  hereby  Is  remitted  to  Hon.  George 
G.  Reynolds,  as  referee,  and  that  said  referee 
include  in  his  report  such  additional  findings 
of  fact  and  conclusions  of  law  as  he  mair 
hereafter  make  at  the  request  of  either 
pcurty,  and  that  said  referee  make  a  specillc 
ruling  upon  each  finding  of  fact  and  con- 
clusion of  law  hereafter  proposed  by  either 
party  herein,  and  file  the  same  with  faia  re- 
port herein.'*  HirRchberg.  P.  J.,  Woodward, 
Jenks,  Rich  and  HUler,  JJ.,  concurred. 

Frank  E.  Pate,  Respondent,  v.  Say  re  Moaldiq^ 
Company,  Limited,  Appellant.— Judgment 
and  order  affirmed,  with  costs.  Koopinioa. 
Hirschberg,  P.  J.,  Bartlett,  Jenks  and 
Hooker,  J  J.,  concurred ;  Woodward,  J., 
dissented. 

Carrie  B.  Lathrop,  Remondent.  v.  Jacob  A. 
Ondrak,  Appellant— Order  alBrmed,  with 
ten  dollars  costs  and  disbuTBements.  Ne 
opinion.  Hirschtterg,  P.  J.,  Woodward, 
Jenks  and  Hooker,  JJ.,  concurred. 

John  J.  Hartigao,  Respondent,  t.  Harden 
Brothers  Trucking  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinioB.  Present  —  Hirsdi. 
berg,  P.  J-.  BarUett^  Woodward,  Jenks  and 
Hooker,  JJ. 

Bartolomeo  Di  Barbiera,  ADpeUant,  v.  Charles 
L.  Spier  and  Eugene  B.  Howell,  as  Reoeivers 
of  Staten  Island  Midland  Railrosd  CompsuDy, 
Respondents.—  Judgment  of  the  Municipal 
Court  affirmed  by  default,  with  coats.  Bart- 
lett, Jenka,  Hooker,  Ridi  and  Miller,  JJ., 
concurred. 

Durf ee  C.  Chase,  Respondent,  v.  Katharine  E. 
Drake,  Appellant.  — Interlocutory  judgment 
affirmed,  with  costs.  No  opinion.  Hirsdi- 
berg,  P.  J.,  BarUeU,  Woodward  and  Jenks, 
JJ.,  concurred. 

Lucv  O'Hara,  an  Infant,  eta,  by  her  Ooardian 
ad  Litem,  Respondent,  v.  The  Bnioklyn 
Heights  Railroad  Company,  Appellant. 
Lucy  O'Hara,  an  Infant,  etc.,  by  her  Guar- 
dian ad  Litem,  Respondent,  v.  The  Brooklyn 
Heights  Railroad  Company,  Appellant.— 
Rearguraent  ordered  and  case  set  down  for 
March  twentieth,  unless  the  parties  stipulate 
in  writhig  to  submit  the  case  to  the  justice 
who  was  absent  on  the  previous  argument. 

Esther  Hurrell,  Respondent,  v.  Infeerurban 
Street  Railway  Company.  Appellant.— 
Judgment  and  order  modified  1^  strikteff 
out  the  extra  allowanoe  at  ooata  on  tke 
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ground  of  want  of  power  in  the  Trial  Term, 
and  as  so  modlflea  afflrtned,  without  costs 
of  this  appeal.  No  opinion.  Hirschberg,  P. 
J..  Woodward,  Jenka,  Rich  and  MUler,  JJ., 
concurred. 

Clyde  Carpenter,  an  Infant,  by  Charles  Car- 
penter, his  Guardian  ad  Litem,  Respondent, 
V.  Steeplechase  Companv,  Appellant.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Hlrschberg, 
P.  J.,  Woodward,  Jenks,  Rich  and  Miller, 
JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Warren  H. 
Bristol  for  Admission  to  the  Bar.—  Applica- 
lion  granted.  Present  — Hirschberj?,  P.  J., 
Bartlett,  Woodward,  Hooker  and  Miller,  JJ. 

Eliza  Fairweather,  Appellant,  v.  Catherine 
Hall  Burling,  Respondent.— Order  signed, 
and  questions  certified.  Hirschberg,  P.  J., 
Woodward,  Jenks,  Rich  and  Miller,  JJ., 
concurred. 

Morris  Jacobson  and  Arthur  C.  Jacobson,  Ap- 
pellants, ▼.  Brooklyn  Lumber  Jompany  and 
Others,  Respondents.— Judgment  affirmed, 
with  costs.  No  opinion.  Hirschberg,  P.  J., 
Bartlett.  Jenks  and  Hooker,  JJ.,  concurred. 

Howard  J.  M.  Cardeza  and  Others,  Composing 
the  Copartnership  of  Cardeza,  Gilliams  s 
Company,  Respondents,  v.  Ellen  C.  Osborn 
and  William  Osborn,  Appellants,  Impleaded 
with  Howard  J.  M.  Cardeza  and  Others, 
Respondents.— Judgment  affirmed,  with 
costs.  No  opinion.  Hirschberg  P.  J.,  Bart- 
lett, Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

Julius  E.  Phelps,  Appellant,  v.  James  C. 
Fargo,  as  President  of  the  American  Ex- 
press Company,  Respondent.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Hirschberg,  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

J.  Edward  Swanstrom,  as  Committee,  e'c,  of 
Edward  P.  Day,  an  IncompeteuG  Pei*8on, 
Respondent,  y.  Edward  W.  Day,  Appellant. 
(No.  2.)  — Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion. 
Hirschberg,  P.  J.,  Bartlett,  Woodward, 
Jenks  ana  Hooker,  JJ.,  concurred. 

Zachariah  O.  Nelson  and  Walter  H.  Nelson, 
Appellants,  ▼.  Austin  J.  Southard  and  J. 
Milton  Southard,  Respondents.— Interlocu- 
tory Judgment  affirmed,  with  costs.  No 
opinion.  Hirschberg.  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  JJ.,  concurred. 

Charles  P.  Seizer.  Respondent,  y.  The  Brooklyn 
Heights  Railniad  Conipany,  Appellant.— 
Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P.  J.,  Bartlett. 
Jenks  and  Hooker,  J  J.,  concurred;  Wood- 
ward, J.,  dissented. 

Amelia  Seizer,  Respondent,  y.  The  Brooklyn 
Heights  Railroad  Company,  Appellant.  — 
Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P.  J.,  Bartlett. 
Jenks  and  Hooker,  J  J.,  concurred;  Wood- 
ward, J.,  dissented. 

Frank  Ern,  Respondent,  v.  The  Brooklyn 
Heights  Railroad  Company,  Appellant.  — 
Judgment  and  order  amrmed,  with  costs. 
No  opinion.  Hirschlierg.  P.  J.,  Bartlett  and 
Hooker,  J  J.,  concurred;  Woodward,  J., 
dissented. 

Herman  Popper  and  Others,  Appellants,  v. 
Dora  Koppei,  Respondent.  —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.  Hirschberg,  P.  J.,  Bartlett, 
Woodward.  Jenks  and  Hooker,  JJ.,  con- 
curred. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Amelia  Gall,  as  Administra- 
trix, etc.,  of  Joseph  Gall,  Deceastnl,  Appel-  , 


lant;  Charles  F.  Gall  and  Others,  Respond- 
ents. ~  Order  of  the  Surrogate's  Court  of 
Kings  county,  denying  motion  of  administra- 
trix to  yacaie  decree  affirmed,  with  ten  dol- 
lars costs  and  disbursenieuts.  No  opinion. 
Hirschbere,  P.  J.,  Bartlett,  Woodward  and 
Hooker,  Jj..  concurred. 

Charles  B.  Gruet,  Respondent,  y.  Sarah  Ann 
Moles,  Appellant.  —  Order  of  the  Municipal 
(^ourt  affirmed,  with  costs.  No  opinion. 
Hirschberg,  P.  J.,  Bartlett.  Woodward, 
Jenks  and  Hooker,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  reL 
Mary  H.  Cunningham  and  Others,  Appel- 
lants, y.  Thomas  L.  Feitner  and  Others,  as 
Commissioners  of  Taxes  and  Assessments, 
Constituting  the  Board  of  Taxes  and  Assess- 
ments of  the  City  of  New  York,  Respond- 
ents. —  Orders  reversed,  with  ten  dollars 
costs  and  disbursements,  on  authority  of 
People  ex  reL  Ediaon  El.  III.  Co. v.  Feitner  (88 
App.  Div.  46;  affd.,  178  N.  Y.  677).  "Hirsch- 
berg, P.  J.,  Bartlett.  Woodward,  Jenks  and 
Hooker,  J  J.,  concurred.  Settle  order  before 
Hirschberg,  P.  J. 

Henry  Hentz,  Appellant,  y.  Henry  O.  Have- 
meyer  and  Charles  H.  Senff,  Respondents.  — 
Interlocutory  judgment  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P,  J.,  Bartlett, 
Woodward,  Jenks  and  Hooker,  J  J.,  (jon- 
curred. 

Cliarles  Neubrech,  Respondent,  y.  William  V. 
Lawrence,  Appellant,  impleaded  with  Ferdi- 
nand Gunderman.  —  Judgment  affirmed, 
with  costs.  No  opinion.  Bartlett,  Jenks, 
Hooker,  Rich  and  Miller,  JJ.,  concurred. 

Max  Kramer,  Respondent,  y.  Joseph  Bachen- 
heimer.  Appellant.— Judgment  of  the  Munic- 
ipal Court  affirmed,  with  costs.  No  opinion. 
Bartlett,  Jenks,  Hooker,  Rich  and  Miller, 
JJ.,  concurred. 

Joseph  Gelenter,  Appellant,  y.  William  O. 
Miles,  Respondent.— Judgment  of  the  Munic- 
ipal Court  affirmed,  with  costs.  No  opinion. 
Bartlett,  Jenks,  Hooker,  Rich  and  Miller, 
JJ.,  concurred. 

New  York  Water  Company,  Respondent,  v. 
The  Board  of  Water  Commissioners  of  the 
City  of  Yonkers,  Appellant .  (Action  No.  1.) 
Order  affirmed  on  argument,  with  ten  dol- 
lars costs  and  disbursements.  Hirschbeig, 
P.  J.,  Woodward,  Hooker  and  Miller,  JJ., 
concurred. 

New  York  Water  Company,  Respondent,  ▼. 
The  Board  of  Water  Commissioners  of  the 
City  of  Yonkers,  Appellant.    (Action  No.  2.) 

—  Order  affirmed  on  argument,  with  ten  dol- 
lars costs  and  disbursements.    Hirschberg, 

^   P.  J.,  Woodward,  Hooker  and  Miller,  JJ., 

concurred. 
Joseph    De  Vitto,    Respondent,  y.  Wilson  & 

Baillie  Manufacturing  Company,  Appellant. 

—  Judgment  of  the  Municipal  Court  reversed 
on  the  authority  of  McCosker  y.  Long  Island 
R.  R.  Co.  (84  N.  Y.  77),  and  new  trial  ordered, 
costs  to  abide  the  eyent.  Hirschberg,  P.  J., 
Bartlett,  Woodward,  Jenks  and  Hooker,  J  J., 
concurred. 

Mary  Woodruff,  as  Executrix,  etc.,  of  John  T. 
Woodward,  Deceased.  Respondent,  y.  The 
New  York  Glucose  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.  No  opinion.  Present—  Hirsch- 
berg, P.  J.,  Bartlett,  Woodward  and  Hooker, 
J  J. 

*In  the  Matter  of  the  Application  of  Edward 
J.  Meehan  and  Others.  Composing  the  Board 
of  Supervisors  of  the  County  of  Nassau,  etc.. 
Appellants,  v.  The  People  of  the  State  of 
New  York,  Respondents. 

(Jeorgiana  Estelle  Kennedy  and  Catherine  A. 
Downing,  Respondents,  y.  David  M.  H.  Place, 


•  See  Matter  of  Jones  v.  People  (ante^  p.  66). 
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Appellant,  Impleaded  with  Others.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Hirschberg,  P.  J., 
Woodward  and  Hooker,  JJ.,  concurred; 
Jenks,  J.,  dissented. 

Ferdinand  Munch  Brewery,  Appellant,  y.  Wil- 
liam J.  Hunter,  Respondent.—  Judgment  of 
the  Municipal  Court  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P.  J.,  Bartlett, 
Wooaward,  Jenks  and  Hooker,  JJ., 
concurred. 

Hjrman  Waachkowitz,  Appellant,  y.   Harry 


8eitz,etc.,  Respondent— Judgment  of  the 
Municipal  Court  affirmed,  with  oosta.  No 
opinion.  Hirschberg,  P.  J.,  Bartlett,  Wood- 
ward, Jenks  and  Hooker,  JJ.,  concurred. 
Robert  WulflT,  an  Infant,  by  Adolph  Wulff,  bis 
Quardian  ad  Litem,  Respondent,  y.  Fifth 
ATenue  Coach  t>>mpany,  Appellaot.  Adolph 
Wulff,  Respondent,  y.  Fif tn  Ayenue  Coach 
Company,  Appellant.— Judgment  and  order 
in  each  case  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Bartlett^ 
Jenks,  Hooker,  Rich  and  Miller,  JJ. 


Third  Department,  January,  1905. 


Joseph  A.  Murphy,  as  Executor,  etc.,  of  Ed- 
ward Johnson,  Deceased,  Respondent,  y. 
The  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellant.  —  Judgment 
and  order  reyersed  upon  law  and  facts,  with 
costs  to  the  defendant.—  Appeal  by  the  de- 
fendant from  a  judgment  on  a  yerdict  for 
the  plaintiff  for  $4,600,  entered  in  the  clerk's 
office  of  the  coun^  of  Albany  on  the  83d  day 
of  December,  1906.  and  from  an  order  deny- 
ing a  motion  of  the  defendant  to  set  aside 
such  yerdict  and  for  a  new  trial.  After  the 
appeal  was  taken  the  plaintiff  died  and  the 
action  has  been  continued  in  the  name  of 
the  executor  of  his  will.— 
Chbbtbr,  J.:  The  action  was  one  brought  to 
recoyer  damages  for  personal  injuries  sus- 
tained by  the  testator,  Edward  Johnson,  who 
claimed  that  he  was  kicked  from  the  plat- 
form of  one  of  defendant's  cars  on  passenger 
train  No.  87  by  a  trainman  employed  by  tne 
defendant  in  such  a  way  that  after  reaching 
the  ground  his  left  arm  was  run  oyer  by  the 
train  on  which  he  was  riding  and  so  badly 
crushed  that  it  had  to  be  amputated.  John- 
son was  stealing  a  ride  to  Rochester  upon  the 
train  in  question,  having  boarded  it,  as  he 
claims,  in  the  city  of  New  York  and  having 
ridden  from  that  point  upon  the  front  plat- 
form of  the  baggage  car  to  the  railroad  yard 
in  the  city  of  Rensselaer,  where  his  injuries 
were  received.  While  the  evidence  in  this 
case  presented  a  question  of  fact  for  sub- 
mission to  the  jury  in  the  first  instance, 
because  of  the  conflict  between  the  testimony 
of  Johnson  and  of  the  defendant's  witnesses 
as  to  the  main  features  of  Johnson's  story 
CMcDonald  v.  Met.  St.  Ry.  Co.,  107  N.  Y.  66), 
yet  the  verdict  in  favor  of  Johnson  was  so 
clearly  against  the  great  weight  and  pre- 
ponderance of  the  evidence  that  we  think  it 
cannot  stand.  Johnson  had  no  corrobora- 
tion of  the  essential  features  of  his  story. 
After  describing  how  he  managed  to  get 
upon  the  train  in  New  York  at  nine  o'clock 
on  the  night  of  the  28d  day  of  March,  1900, 
and  his  riding  upon  the  front  end  of  the 
third  car  back  from  thd  engine  on  that  train 
"a  long  ways,"  he  testified  with  reference 
to  the  manner  of  his  injury,  in  substance, 
that  he  came  to  a  place  where  the  train 
**  slowed  down  "  ana  a  brakeraan  got  off 
the  train  and  went  ahead  on  the  right- 
hand  side  going  west;  that  the  brakeman 
on  his  wa^  back  saw  him  sitting  in  the  door- 
way and  jumped  upon  the  steps  and  said: 
'*  What  •  •  •  are  you  doing  on  here  ?  Get 
off  here."  and  kicked  him  on  the  right  side 
and  he  slid  down  the  steps  to  the  ground  on 
tile  left  side  of  the  train  and  his  arm  went 
under  the  wheel,  and  that  the  man  went  on 
with  the  train.  Johnson  was  found  imme- 
diately after  the  train  passed  on  the  ground 
on  the  right  side  of  the  track  over  which 


the  train  passed  and  about  fifty  feet 
south  of  the  Herrick  street  bridge 
in  the  railroad  yard  in  Rensselaer.  He  was 
afterwards  taken  to  the  hospital  where  his 
left  arm  was  amputated.  The  case  has  been 
tried  three  times.  Upon  the  first  trial  the 
plaintiff  had  a  verdict,  and  the  judgment 
entered  thereon  was  reversed  by  the  Court 
of  Appeals.  { Johnson  v.  N.  Y.  C.  db  H.  B. 
R.  R.  Co.,  178  N.  Y.  79.)  Upon  the  second 
trial  the  plaintiff  again  had  a  verdict,  which 
was  set  aside  by  the  justice  holding  the  tenn« 
as  against  the  weight  of  evidence.  (JbJkjt- 
9f)n  V.  N.  Y.  C.  db  H.  R.  R.  R.  Co.,  40  Misc. 
Rep.  860.)  On  the  third  trial  the  plaintiff 
again  had  a  "verdict,  and  from  a  judgment 
entered  thereon  this  appeal  is  taken^  On  the 
first  trial  Johnson  failed  to  identify  the  man 
who  kicked  him  off  the  train,  but  ne  said  he 
was  a  man  with  a  sandy  complexion  and  had 
a  sandy  moustache.  The  Court  of  Appeals 
reversed  the  judgment  procured  on  that 
trial  on  the  ground  that  there  was  no  evi- 
dence upon  which  the  jury  could  find  that 
any  of  the  defendant's  servants  assaulted  the 
plaintiff.  On  the  second  trial,  after  Johnson 
knew  that  under  the  decision  of  the  Court 
of  Appeals  it  was  essential  for  him  to  iden- 
tify tne  man  who  put  him  off,  he  named 
Bhultis,  the  rear  brakeman  of  the  train,  as 
the  man.  Bhultis  was  not  a  man  of  sandy 
complexion  or  wearing  a  sandv  moustache, 
but  was  a  man  having  curly  black  hair  and 
a  black  moustache.  He  was  present  in  court 
four  days  during  the  first  trial,  but  was  not 
then  identified  by  Johnson.  He  was  sworn 
upon  all  the  trials  and  testified  on  the  lab^ 
trial  that  his  hair  and  complexion  were  the 
same  in  March,  1900,  as  they  were  when  John- 
son identified  him  as  the  man.  Johnson's 
identification  of  Shultis  after  so  long  a  delay 
and  under  such  circumstances  is  far  from 
satisfactory  and  his  testimony  relating 
thereto  is  entitled  to  little,  if  any,  weight,  tt 
was  also  clearly  proven  that  there  was  no 
trainman  on  train  87  bearing  the  description 
given  by  Johnson  on  the  first  trial.  The  crew 
of  that  train  consisted  of  a  conductor,  en- 
gineer, fireman,  baggageman,  forward  train- 
man, rear  trainman  ana  an  American  Express 
Company's  messenger.  AH  these  men  testi- 
fied in  behalf  of  the  defendant.  Every  one 
of  them  connected  with  the  operation  of  the 
train,  besides  every  man  emploved  by  the 
defendant  in  the  railroad  j-ard  who  saw  the 
train  pass,  testified  clearly  that  the  train  did 
not  slow  down  as  it  went  through  the  yard. 
Most  of  these' witnesses  gave  their  estimate  of 
the  speed  of  the  train  as  it  passed  through  the 
yard.  While  these  were  simply  estimates  or 
opinions  of  the  speed,  yet  they  were  given 
by  men  competent  to  make  such  estimates 
and  to  give  such  opinions.  The  estimates  o 
the  several  witnesses  naturally  differed  quite 


Digitized  by  VjOOQIC 


DECISIONS  IN  CASES  NOT  REPORTED. 


611 


App.  Div.] 


Third  Department,  January,  1905. 


materially  from  each  other,  but  they  were 
baaed  upon  obaervations  from  different  points 
of  view  and  it  is  not  stransre  that  they  varied 
from  twelve  or  fifteen  to  forty  miles  an  hour. 
This  is  rather  in  favor  of  the  truthfulness  of 
the  testimony  than  a(?alnst  it.  These  esti- 
mates were  supplemented,  however,  by  the 
evidence  of  the  witness  Barrett,  which 
showed  the  exact  speed  of  the  train  as  It 
passed  the  Herrick  street  bridee,  near  which 
Johnson  was  Injured,  and  which  bridge  is 
between  towers  96  and  99  in  the  Rensselaer 
yard.  Barrett  was  in  charf?e  of  tower  98  on 
the  night  in  question  and  testified  that  it  was 
his  duty  to  throw  and  receive  electric  signals 
from  the  towers  next  north  and  south  of  his, 
and  to  Iceep  a  record  of  all  trains  passing 
both  north  and  south,  and  that  he  made  a 
record  of  the  passing  of  train  87  that  night. 
That  record,  which  he  testified  he  correctly 
made  at  the  time,  was  produced,  and  it 
showed  that  the  rear  end  of  that  train  passed 
tower  98  at  one-thirty-eight  a.  m.  and  tower 
99,  the  one  next  north,  according  to  the  sig- 
nal received  from  that  tower  by  him,  at  one 
thirty-nine  a.  u.  The  distance  between  tow- 
ers 08  and  90  is  3,075  feet.  Having  passed  that 
distance  in  one  minute  a  computation  shows 
the  speed  of  the  train  to  have  been  over  thirty- 
four  miles  an  hour.  Against  all  this  evidence 
is  the  bare  statement  of  Johnson,  that  the 
train  '*  slowed  down ''  at  the  place  in  question. 
If  the  train  was  going  even  at  the  lowest 
rate  of  speed  given  by  any  of  these  wit- 
nesses it  is  clear  that  It  would  have  been  im- 
possible for  a  trainman  to  have  gotten  off 
from  the  train  and  to  have  run  ahead  of  the 
place  where  Johnson  was  seated  on  the  third 
car  from  the  engine,  and  on  his  way  back  to 
have  boarded  the  train  and  kicked  Johnson 
off,  as  testified  to  by  the  latter.  Shultls  de- 
nied that  he  got  off  the  train  at  Rensselaer 
and  that  he  kicked  Johnson  from  the  train, 
or  that  he  even  knew  that  he  was  on  the 
train,  and  each  of  the  train  crew  denied  any 
knowledge  of  Johnson  being  on  the  train. 
Shaltis  was  the  rear  brakeman.  His  duty 
confined  him  to  the  rear  coach  of  the  train 
when  in  motion  and  it  was  clearly  proven 
that  when  the  train  reached  the  Albany 
yard  he  was  at  his  place  of  duty.  This  also  < 
disputes  Johnson  where  he  said  that  the  • 
man  who  kicked  him  from  the  train  re- 
mained on  the  platform  from  which  be  was  I 
kicked.    That  was  at  the  front  of  the  bag-  > 

Ee  car,  the  door  of  which  was  closed  by 
gage  being  piled  against  it  on  the  inside, 
at  the  rear  of  one  of  the  express  cars, 
the  door  of  which  was  also  closed  oy  express 
ma'iarial  being  piled  against  it  on  the  lnsid4.>, 
so  tliat  it  would  have  been  impossible  for 
Shultls  to  have  passed  from  that  platform  to  ' 
the  rear  coach  of  the  train  and  be  where  he  | 
was  when  the  train  arrived  in  the  yard  at  I 
Albany.    To  have  arrived  at  the  verdict  in  j 
favor  of  Johnson  the  jury  must  have  re-  i 
Jected  practically  the  entire  mass  of  evi-  | 
dence  of  a  large  number  of  witnesses  simply 
because  they  were  employees  of  the  defend- 1 
ant,  only  one  of  whom  could  have  any  pos-  , 
stble  interest  in  the  result,  and  to  ha^e  taken  , 
as  true  the  meager  evidence  of   Johnson,  , 
which,  in  many  ways  other  than  his  interest 
in  the  result,  was  shown  to  be  unworihy  of  I 
credit.    While  it  was  proper  to  give  the  fact  ! 
that  the  defendant's  witnesses  were  in  its  , 
employ  such  consideration  as  It  was  entitled 
lo  In  weighing  their  testimony,  the  sweep- 
ing rejection  of  pracfically  their  entire  testi- 
mony, much  of  which  was  entirely  undis-  ' 
puted,  was  unwarranted.     (Johiuion  v.  N.  Y.  \ 
C.  dt  H.  R.  R.  R.  Co.,  178  X.  Y.  83.)    The 
verdict  is  ao  clearly  against  the  great  weight  I 
of  the  e?idence  as  to  show  either  that  the  i 


jury  wholly  misapprehended  the  evidence 
or  that  they  were  Influenced  by  passion  or 
prejudice  in  rendering  it  as  they  aid,  and  It 
must,  therefore,  be  set  aside.  The  judg- 
ment should  be  reversed  on  the  law  and  on 
the  facts,  with  costs  to  the  defendant.  All 
concurred;  Chase,  J.,  In  memorandum. 
Chasb,  J.  Cooncurring):  I  voted  to  affirm  the 
judgment  obtained  by  the  plaintifif's  intes- 
tate on  the  first  trial  of  this  action  {John- 
mm  V.  N.  Y.  C.  db  H.  R.  R.  R.  Co.,  66  App. 
Div.  617),  but  on  the  last  trial  the  record 
shows  that  the  weight  of  evidence  offered  on 
behalf  of  the  defendant,  particularly  that 
relating  to  the  speed  of  the  train  at  the  place 
where  the  accident  occurred.  Is  much  greater 
than  such  evidence  as  presented  by  the  de- 
fendant on  the  first  trial,  and  I  concur  in  the 
opinion  for  reversal. 

Jacob  Andrae,  Respondent,  v.  Ellen  Cart- 
wright  and  Jeannette  Cartwrlght,  as  Ex- 
ecutrlces,  etc.,  of  Marion  Cartwrlght,  De- 
ceased, Appellants.—  Judgment  unanimously 
affirmed,  with  costs.    No  opinion. 

Mary  E.  Busha,  as  Administratrix  of  Fred.  N. 
Busha.  Deceased,  v.  Alice  Falls  Compan}\ 
—Motion  denied. 

Polly  Butler,  Respondent,  v.  The  Village  of 
Oxford.  Appellant.  —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All  con- 
curred, except  Hmith.  J.,  dissenting. 

Peter  B.  Bradley  and  Robert  B.  Bradley,  Re- 
spondents, V.  Charles  F.  Bridge  and  Ernest 
W.  Rleck,  as  Receivers  of  the  Bradley  Salt 
Company,  and     Others,    Respondents,   Im- ' 
pleaded  with  Walter  H.  Bradley,  Appellant. 

—  Judgment  unanimously    afnrmea,  with 
costs.    No  opinion. 

Oeorge  P.  Conard  and  Julia  A.  Conard,  Appel- 
lants, V.  Southern  Tier  Masonic  Relief  As- 
sociation, Respondent.  —  For  the  reason 
stated  in  the  decision  at  Special  Term  and 
because  of  the  misjoinder  of  parties  plaintiff 
iNagel  v.  Lutx,  41  App.  Div.  193)  judgment 
affirmed,  with  costs,  and  leave  is  granted  to 
sever  the  action  pursuant  to  section  497  of 
the  Code  of  Civil  Procedure  on  payment  of 
the  costs  as  stated  In  the  interlocutory  judg- 
ment and  of  this  appeal.  No  opinion.  All 
concurred,  except  Houghton,  J.,  who  dis- 
sented as  to  misjoinder  of  plaintiffs  and 
concurred  In  sustaining  demurrer  as  to  third 
cause  of  action  only. 

Samuel  Cerito,  Appellant,  v.  Star  Society  of 
Italy  for  Mutual  Succor  and  Support,  Re- 
spondent. —  Judgment  affirmed,  with  costs. 
NO  opinion.    All  concurred. 

Abbie  J.  Gannett,  Appellant,  v.  Schenectady 
Railway  Company,  Respondent.— Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

The  Glucose  Sugar  Refining  Company,  Appel- 
lant, V.  Edward  P.  McKinney  and  Others, 
Respondents.  —  Judgment  affirnaed,  with 
costs.    No  opinion.    All  concurred. 

Chester  H.  Gregory  v.  Elmira  Water,  Light 
and  Railroad  Company.—  Motion  denied. 

Anna  Greisinger,  Appellant,  v.  The  State  of 
New  York,  Respondent.— Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

Mason  J.  Hatch,  as  Administrator,  etc.,  of 
Theresa  Hatch,  Deceased.  Appellant,  v.  The 
New  York  Central  and  Hudson  River  Rail- 
road Cornpany,  Respondent.—  Order  unani- 
mously affirmed,  with  costs.    No  opinion. 

Hudson  River  Power  Transmission  Com- 
pany V.  United  Traction  Company.—  Motion 
denied. 

George  W.  Huntley,  as  Administrator,  etc., 
of  George  Wallace  Huntley,  Deceased,  Re- 
spondent, V.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

—  Order  set  down  for  argument  January 
10,  1905. 
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Oliver  C.    Latimer.    Appellant,  v.  FraDk  H. 
McKiiinon  and  Ottien*.  Respondentg.— Order 
affirmed,  with  tea  dollars  costs  and  disburse- 
ments.   No  opinion     All  concurred,  except 
Houghton,  J.,  dissenting. 
In  the  Matter  of  the  Final  Judicial  Settlement 
of  the  Accounts  of  Levi  Bradbury,  as  Ezec- 
.  utor,  etc.— Motion  denied. 
In  the  Matter  of  the  Judicial  Settlement  of  the 
Account  of  Elmer  Gilbert,  as  Administrator, 
etc.,  of  Tel  man  B.  Silsbee,  Deceased,  Re- 
spondent. Cordelia  Bilsbee.  Appellant.—  De- 
cree unanimously  afllrmed,  with  costs.    No 
opinion. 
In  the   Matter   of  the  Appraisal  under   the 
Taxable   Transfer   Act   of    the   Estate    of 
Qeorge  T.    Hanford,  Deceased.    Laura  H. 
Briggs  and  Charles  G.  Briggs,  Respondents; 
The  Comptroller  of  the  State  of  New  York, 
Appellant.^  Decree  unanimously  affirmed, 
witn  costs.    No  opinion. 
In  the  Matter  of  the  Appraisal  under  the  Tax- 
able Transfer  Act  of  the  Estate  of  George 
T.   Hanford,    Deceased.    Laura  H.  Briggs. 
Respondent;  The  Comptroller  of  the  State  of 
New  York,  Appellant.—  Decree  unanimously 
affirmed,  witli  costs.    No  opinion. 
In  the  Matter  of  the  Estate  of  John  Hitchlns, 
Deceased.  In  the  Matter  of  the  Appeal  of  the 
Comptroller  of  the  State  of  New  York  from 
Order  Determining  Collateral  Inheritance 
Tax.— Decree  unanimously  affirmed,  with 
costa.    No  opinion. 
In  the  Matter  of  the  Estate  of  Anna  L.  Plum  ▼. 
Francis  N.  Mann  and  Another,  as  Executors, 
Respondents.   Otto  Kelsev,  as  i  omptroller  of 
the  State  of  New  York,  Appellant.—  Motion 
denied. 
Eve  P.    Mattice,  as  Administratrix,  etc..  of 
Peter  Pindar,  Deceased,  Appellant,  v.  Peter 
J.  Mattice,  Respondent.— Judgment  and  or- 
der  unanimously  affirmed,  with  costs.     No 
opinion. 
lAura  V.  McNair,  Appellant,  v.  Henry  L.  Tur- 
ner   Respondent.— Judgment  unanimously 
affirmed,  with  costs.    No  opinion. 
The  People  of  the  State  of  New  York  ex  rel. 
Orin   M.  Beebe.  Relator    v.  The  Board  of 
Railroad    Commissioners   of   the   State   of 
New  York  and  Others,  Respondents.— De- 
termination of  the  Railroad  Commissioners 
unanimously  confirmed,  without  costs.    No 
opinion.      .  ! 

The  People  of  the  State  of  New  York  t.  The  [ 
Elmira  City  Bank.— Motion  to  dismiss  appeal 
granted,  without  costs. 
The  People  of  the  State  of  New  York  ex  rel.  I 
Rochester  Gas  and  Electric  Company,  Appel- 
lant, V.  George  E.  Priest  and  Others,  as  Tax  . 
Commissioners  of  the  State  of  New  York,  , 
and  Constituting  the  State  Board  of  Tax 
Commissioners,  and  Others,  Respondents.—  < 
Order  modified  by  subs  itutiug  therefor  an  '. 
order  directing  that  the  writ  granted  herein 
on  the  11th  day  of  June,  1903,  be  amended  by 
directing  that  it  run  to  Charles  F.  Pond, 
Joseph  C.  Wilson,  Frank  Fritchle  and  Charles 
H.  Judson  as  the  board  of  assessors  of  the  city 
of  Rochester,  as  well  as  to  the  State  Board 
of  Tax   Commissioners,   commanding   said 
board  of  assessors  of  the  city  of  Rochester  to 
return  their  proceedings  with  respect  to  the 
assessment  of  real  property  in  said  city  with  i 
the  same  force  antf  effect  as  if  the  writ  had  I 
originally  been  directeil  to  them.    No  opin-  1 
ion.    All  concurred,  except  Parker.  P.    J..  | 
who  voted  for  reversal,  and  Chester,  J.,  who  . 
voted  for  affirmance.  ' 

Mary  T.  Paul,  as  Administratrix,  etc.,  of  James  i 
Patil.  Deceased.  Respondent,  v.  The  Delaware  1 
and  Hudson   Company,    Appellant.  -  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    No  opinion.  I 


Martin  Powell.  Appellant.  ▼.  Everett  Harrisoo 
and  Others,  Defendants;  J.  John  Hassett, 
Appellant.— Order  affirmed,  with   ten  dol- 
lars costs  and  disbursements.    No  opinion. 
All  concurred;  Smith,  J.,  not  sitting. 
Mary  A.  Record,  Respondent,  v.  Ida  Bedell,  as 
Executrix  of  Martha  M.  Bnrdwell,  Deceased, 
Appellant.  —  Judgment     unanimously     af- 
firmed, with  costs.    No  opinion. 
Albert  T.  Smith,  as  Trustee,  v.  The   Boston 
and  Albany  Railroad  Company  and  Others. 
—  Motion  for  leave  to  appeal  to  Court  of 
Appeals  granted  and  question  certified:  Does 
the  complaint  state  a  cause  of  action  against 
the  defendant  the  Town  of  Kinderhook? 
Rollin  G.  Smitli,  as  Administrator,   etc.,   of 
Clarence  A.  Row,  Deceased,  Respondent,  v. 
International  Pulp  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 
Silas  T.  Swan,  Respondent,  v.  Edward  C.  Inder- 
lied.  Appellant.  — Judgment  affirmed,  with 
costs.    No  opinion.    All  concurred. 
'  St.  Regis  Paper  Company,  Appellant,  ▼.  Santa 
I     Clara  Lumber   Company,  Respondent,  Im- 
I     pleaded  with  Another.—  Motion  to  put  over 
term  granted. 
Charles  E.  Vinton.  Respondent,  v.  James  N. 
Campbell,  Appellant.— Judgment  and  order 
unanimously    affirmed,     with     costs.      No 
opinion. 
Mary  M.Wilson  y. Charles  N.  Hinman.— Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals 
granted  and  question    certified:    Does  the 
complaint  state  facu  sufficient  to  constitute 
a  cause  of  action? 
Anna   Halsey,  Respondent,  ▼.  William    Hol- 
lands and  Elisabeth  Thomas,  as  Adminis- 
trators, etc.,  of  John  I.  Winne,   Deceased, 
Appellants.  -  Judgment  and  order  reversed 
and  new  trial  granted,  with  costs  to  appel- 
lant  to  abide  event.    Held,  t<hat  in  view  of  the 
rule  that  in  this  class  of  cases  the  evidence 
must  be  clear  and  satisfactory,  the  verdict  in 
this  case  should  be  set  aside  as  against  the 
weight  of  evidence.    No  opinion.    All  con- 
curred, except  Cbase  and   Houghton,  JJ., 
dissenting. 
In  the  Matter  of  the  P<3tiiion   of  Elmer  E. 
Stanton  for  Admission  as  an  Attorney  and 
Counselor  at  Law.  —  Motion  granted. 
Charles  R.  Whipple  and  James  M.  Robinson,  Re- 
spondents, ▼.  Charles  E.   Webb,  Impleaded 
with  Jennie  Webb,  Appellan^ —  Judgment 
unanimously     affirmed,     with    costs.     No 
opinion. 
Charles  H.  Cavanaugh  t.  Herbert  L.  Satteriee, 
Impleaded  with   Others.  —  Motion   granted 
and  question  certified  as  follows:  Were  the 
clauses  iu  the  complaint  stricken  out  by  the 
order  properly  stncken  out  as  redundant  or 
irrelevant? 
George  Lawrence,  Appellant,  ▼.  Theodore  F. 
Hand,  Respondent.  —  Respondent's  motion 
to  dismiss  appeal  denied,    and   appellant's 
motion  to  perfect  appeal  granted. 
In  the  Matter  of  the  Estate  of  Letitia  R  Gow- 
dey.  Deceased.  —  Motion  denied  on  default, 
with  ten  dollars  costs. 
T.  DeWitt  Miller,  as  Elxecutor,  etc.,  of  George 
Rider,  Deceased,  v.  Walter  R.  Burrows  and 
Others.  —  Motion  denied  and  appellant  given 
leave  to  perfect  his  appeal  by  bringing  in 
additional    parties   upon    payment,    within 
tn-enty  days,  to  respondent,  ten  dollars  coats 
of  motion. 
The  People  of  the  State  of  New  York  ex  rel. 
Rochester     Telephone      Company,     Appel- 
lant, V.  Georg**  E.  Priest  and  Others,  Stale 
Tax  Comniissioners.   Constituting  the  State 
Board    of    Tax    Commissioners,    Respond- 
ents.    In  the  Matter  of  the  Application  of 
Charles  F.  Pond  and  Others,  Assessors  of  the 
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City  of  Rochester,  Respondents.  —  Motion 

f ran  ted  and  tbe  following  questions  certified : 
Hrst.  Was  it  the  purpose  of  the  statute*  to 
permit  a  relator  assessed  for  a  special  fran- 
chise to  challenge  that  assessment  as  unequal 
upon  the  ground  that  such  special  franchise 
was  assessed  at  a  greater  ratio  of  value  than 
was  the  real  property  upon  the  roll  assessed 
by  the  local  assessors?  Second.  Has  the 
Supreme  Court.  In  this  proceeding,  after  the 
filing  of  the  return  by  the  State  Board  of  Tax 
Commissioners  and  the  trial  of  the  issue 
raised  by  such  return  and  before  final  deci- 
sion thereon,  power  to  amend  the  order  di- 
recting  the  writ  so  as  to  direct  that  the  writ 
shall  run  to  the  board  of  assessors  of  the  citv 
of  Rochester,  upon  their  application,  as  well 
as  to  the  State  Board  of  Tax  Commissioners? 
Third.   If  the  first   and  second  questions 


shall  be  answered  yes,  has  the  Supreniie 
Court  power,  in  this  proceeding,  to  direct 
the  assessors  of  the  city  of  Rociiester  to  file 
a  return  and  authorize  them  to  therein  put 
in  issue  and  raise  and  litigate  the  question 
whether  the  other  real  property  upon  the 
same  roll,  upon  which  the  assessment  of  the 
relator's  special  franchise  appears,  was  or 
was  not  assessed  at  its  full  and  true  value? 
FYmrih.  If  t^e  the  first,  second  and  third 
questions  shall  be  answered  yes,  has  the 
Supreme  Court  power,  in  this  proceeding, 
to  permit  tlie  assessors  of  the  city  of  Roch- 
ester to  raise,  by  their  return,  and  litigate 
the  question  whether  the  State  Board  of  Tax 
Commissioners  have  in  the  assessment  of 
the  relator's  special  franchise  assessed  the 
same  at  Its  full  and  true  value  or  at  a  sum 
less  than  its  full  and  true  value? 


*  See  People  ex  rel.  Rochester  Tel.  Co.  v.  Priest  Canto,  p.  228).—  [Rkp. 
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ABDUOnON — In  marrying  a  female  under  eighteen  mthout  her  parenJ^e  eon- 
sent  — proof  that  tlie  accused  had  at  the  time  a  vnfe  is  incompetent. 

See  PsoPLB  V,  Cebami 8M 

ACGEPTAITCB  —  Cf  a  warranted  article^ when  the  warranty  survives. 
See  Sale. 

Cf  goods  sold. 

See  Sale. 

AOOEDBNT  —  BesuUing  from  negligence. 
See  Nbgligbncb. 

ACCOUNT   STATED—^  oral  agreement  •-•  dtfense  of  the  Statute  of 
Limitations. 

See  Plbadino. 

ACCOUNTING  —  By  executors  and  administrators. 
See  Executor  and  Administrator. 

Any  party  to  an  action  is  entitled  to  participate  in  an  accounting 

therein. 

See  Equity. 

Mortgage  held  by  a  building  and  loan  association — when  a  surplus  aris- 
ing on  the  foreclosure  of  a  prior  mortgage  on  the  same  premises  should  be  paid  to 
its  receiver  subiect  to  the  future  adjustment  of  equities. 
See  MoRTOAoa 

ACCX7MX7LATION  —  Cf  income. 
See  Will. 

ACTION  —  Bdating  to  corporations  generaUy, 
See  Corporation. 

In  which  an  injunction  is  obtained. 

See  Injunction. 

Time  for  commencing. 

See  LmiTATioN  of  Action. 

Ifisfoinder  of  causes  of  action. 

See  Misjoinder. 

Relating  to  municipal  corporations. 

See  Municipal  Corporation. 

Proceedings  on  the  trial  of. 

See  Trial. 

ADDITIONAL  ALLOWANCE : 

See  Costs. 

ADJOURNMENT —  Of  an  examination  before  a  committing  magistrate. 
See  Arrest. 

ADJUDICATION: 

See  Judgment. 

ADMINI8TB  ATOB : 

See  Executor  and  Administrator. 
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ADMISSION  —  Competency  of  statements  made  by  a  person  who  repre- 
sents one  of  the  principals  in  a  transaction  as  against  such  party. 

Campbell  t.  Kmslie 989 

See  Evidence. 

In  pleadings. 

See  Pleading. 

AFFIDAVIT : 

See  Deposition. 

AGENCY—  Generally, 

See  Principal  and  Agent. 

ALLET: 

See  Easement. 

AliLOWANCE : 

See  Costs. 

AMENDMENT  —  Ofplead%ng$, 
See  Pleading. 

ANALYSIS  —  Of  alleged  intoxicating  liquor  —  endenee  in  reepeet  thereto. 
See  Evidence. 

APPEAL —  T7u  authority  of  an  attorney  in  a  Justiee^s  Court  ceases  tofien  the 
case  is  submitted  —  on  appeal  the  respondent  may,  h^ore  the  return^  appear  in 
the  County  Court  and  serve  an  offer  of  judgment  —  an  affidavit  need  not  accom- 
pany such  an  offer — special  appearance  otherwise  than  as  specified  in  Code  of 
Civil  Procedure^  section  421. 

See  Cutting  v.  Jebsmer 38S 

Poioer  of  the  Appellate  Division  to  entertain  an  appeal  from  a  County 

Court* s  affirmance  of  a  judgment  by  dtfault  —  interference  with  the  discretion  if 
the  County  Court  where  a  substantial  right  is  involved  —  'rule  applied  the  same 
as  on  appeals  from  the  Special  Term. 

See  KILTS  V.  Neahr 317 

Costs  on  a  reversal  of  an  interlocutory  judgment  overruling  a  demurrer 

to  two  only  of  seven  causes  of  action  stated  in  a  complaint  —  what  costs  are 
allowed — th^y  are  not  immidiately  collectible — proper  Jorm  of  judgment  in 
respect  to  such  costs. 

See  Cassavoy  v.  Pattison 128 

Review  of  the  disoteiion  of  one  Special  Term  by  another  —  the  Appellate 

Division  will  not  interfere  with  the  discretion  of  the  Special  Term,  nor  wtth  the 
manner  of  dispatcli  of  business  at  the  Special  Term  —  w?ien  a  review  is  proper. 

iSsd  Matter  OP  White 172 

Contempt  —  application  to  punish  a  jxtdgment  debtor  for  a  failure  to 

appear  in  proceedings  supplementary  to  execution  —  an  order  adjudging  her  tn 
contempt  unless  site  appears  at  a  time  stated  is  appealaUe —  the  better  practice. 

Sf'C  Rupert  v.  Lee 49a 

An  order  of  a  Surrogate's  Court  must  specify  the  papers  upon  which  it 

was  made  —  oVterwise  an  appeal  tfierefrom  wiU  be  dismissed — wliat  certificate  in 
respect  to  the  papers  is  insufficient  to  prevent  it. 

See  Matter  of  Gowdey 275 

Gran  ting  or  withholding  a  bill  of  particulars  —  where  there  has  been  no 

abuse  of  discretion  at  the  Special  Term  t/ie  appellate  court  will  not,  as  a  rule, 
interfere. 

/Si^  Knipe  r.  BROOKI.YN  Daily  Eagle 43 

Where  a  final  judgment  rendered  in  a  replevin  action  improperly  awards 

the  defendants  possession  of  the  chattel  the  Appellate  Division  has  power  to  modify 
such  judgment  on  appeal. 

iSffd  Levy  9.  HoHWEiBNER 82 
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APPEAL  —  Continued.  pagb. 

Verdict  for  damages  as  a  basis  for  a  judgment,  not  impaired  because  a 

v&i*dict  is  tJtereafter  directed —  an  objection  tfiereto  cannot  be  first  taken  on  appeal. 

See  Barber  v.  Dewes ^ 433 

Rule  15  of  tJis  Appellate  Division,  third  department  —  consequence  of  a 

failure  to  sense  the  brief  within  t/ie  time  prescribed  before  a  term  of  the  Appd- 
late  Division. 

See  Matter  op  Haase 336 

The  general  rule  is  tliat  a  party  must  be  held  on  appeal  to  the  theory 

which  he  adopted  on  the  trial. 

See  BoDEN  v.  Scholtz 1 

Review  by  the  Appellate  Division  of  an  audit  made  by  the  Comptroller  of 

the  State  of  Neu)  York. 

See  People  ex  rel.  Lovett  v.  Miller 291 

Discretion  of  t/ie  Special  Term  in  denying  a  motion  for  a  bill  of  particu- 
lars, when  not  interfered  with  by  the  Appellate  Division. 

See  Messer  v.  Aaron 169 

Practice  of  planting  a  pHvate  letter  of  a  judge  in  a  brief,  disapproved. 

^  Mackintosh  v.  Kimball 494 

APPBABANCE  —  By  attorney. 

See  Attorney  and  Client. 

APPELLATE  DIYISION  —  Rule  15  of  the  Appellate  Division,  third  depart- 
ment —  consequence  of  a  failure  to  serve  tlie  brief  within  the  time  presci'ibed 
before  a  term  of  i/ie  Appellate  Division. 

See  Matter  op  Haase 336 

APPRAISAL  —  Evidence  as  to  the  value  of  the  sei^ices  of  a  real  estate 
appraiser. 

See  Evidence. 

AaTTEDUCT  COMPANY: 

See  Watercourse. 

AJtlCY  —  Veteraii  —  rights  of,  in  respect  to  public  office. 
See  Civil  Service. 

AJtBEST — Bail  —  money  deposited  in  lieu  thereof — after  forfeiture  of  the 
bail  t/ie  money  cannot  be  recovered  alt/iough  shown  to  belong  to  an  estate  of  which 
the  cKcused  was  executor.]  1.  Where,  on  the  adjournment  of  an  examination 
before  a  committing  magistrate  of  a  person  charged  with  the  crime  of  arson, 
the  accused,  in  lieu  of  the  bail  fixed  by  the  magistrate,  deposits  currency 
with  the  county  treasurer  to  the  credit  of  the  county  and  is  thereupon 
released  from  custody,  if  his  bail  is  subsequently  declared  forfeited  because 
of  his  failure  to  appear  on  the  adjourned  day,  the  fact  that  the  moneys  so 
deposited  by  the  accused  belonged  to  an  estate  of  which  the  accused  was 
executor,  does  not  entitle  an  administrator  with  the  will  annexed  of  the 
estate  to  recover  such  moneys  from  the  county,  when  it  does  not  appear 
that  any  of  the  county  officials  concerned  in  the  transaction  had  any  knowl- 
edge of  the  source  of  the  money  deposited. 

Sutherland  v.  St.  Lawrence  County 299 

2. Money  deposited  is  regarded  as  recovered  on  a  recognizance.]    Moneys 

deposited  in  lieu  of  bail  are  to  be  treated  as  if  they  had  been  recovered  on  a 
recognizance.    Id. 

3. When  stolen  m^ney  cannot  be  recovered.]    It  seems,  that  the  moneys 

having  been  paid  over  in  due  course  of  business  could  not  be  followed  and 
retaken  by  the  owner  even  if  stolen  or  misappropriated.    Id. 

4. A'  mar/iitrate  on  an  adjournment  of  an  examination  may  admit  to 

bail,  although  tlie  offense  is  punisJinble  by  imprisonment  exceeding  jive  years.] 
Under  section  192  of  the  Code  of  Criminal  Procedure,  a  committing  magis- 
trate has  power,  pending  an  examination  concerning  a  bailable  crime  or 
on  an  adjournment  of  such  examination,  to  admit  the  accused  to  bail  irre- 
spective of  whether  or  not  the  cbime  is  punishable  by  imprisonment  exceed- 
ing five  years.    Id. 
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5. Applieation  cf  section  557  of  the  Code  of  Criminal  Proeedure.l    Section 

^7  of  the  Code  of  Criminal  Procedure,  which  prohibits  a  committing  magis- 
trate from  admitting  to  bail  where  the  crime  charged  is  punishable  by 
imprisonment  exceeding  five  years,  relates  only  to  the  admission  to  bail  of 
a  prisoner  after  he  has  been  held  to  answer  to  the  grand  jury.    Id. 

ASSE8BKEST  —  For  municipal  work». 
See  Municipal  Corporation. 

Far  tlie  purpous  of  taxation. 

See  Tax. 

ASSIGNXENT — Insurance  policy — assignment  of,  by  a  son  to  his  father, 
<md  the  filing  of  a  duplicate  with  the  company — proof  as  evidence  of  its  owner^ 
-ship  that  the  son  had  the  policy  at  tlie  time  of  the  death  €f  the  f oilier  and  tltot  the 
executor  of  Vie  father  had  not  included  it  in  the  inventory  of  the  father's  estate. 

See  Cutler  «.  Wallace. 207 

ASSOCIATIOIT  —  Mortgage  held  by  a  building  and  loan  association —  when 
a  surplus  arising  on  the  foreclosure  of  a  prior  mortgage  on  Vie  same  premises 
-should  be  paid  to  its  receiver  suldect  to  tlie  future  adjustment  of  equities  —  when 
the  mortgagor  is  not  in  default  —  hsis  relieved  from  monthly  payments  by  the 
appointment  of  a  receiver  of  tlie  corporation.]  1.  November  7, 1900,  a  building 
and  loan  association,  being  the  owner  of  certain  premises  which  were  sub- 
ject to  a  mortgage,  entered  into  an  agreement  with  John  M.  Fallon  and 
Maria  T.  Hallinan,  who  desired  to  purchase  the  property,  by  which  such 
parties  subscribed  for  a  number  of  the  shares  of  the  capital  stock  of  the 
dissociation  and  paid  on  account  of  the  premium  and  contract  price  $480. 
The  capital  stock  so  subscribed  for  was  assigned  by  Fallon  and  HallinaB 
to  the  association  as  collateral  security  for  their  agreement  to  pay,  '*fora 
term  coextensive  with  the  term  required  to  mature  or  fully  pay  the  afra'e- 
said  shares  of  stock,  which  term  it  is  estimated  will  be  about  twelve  yeara, 
at  the  monthly  rental  of  Thirty -four  and  35^100  dollars,  to  be  paid  on  the 
first  of  each  and  every  month  in  advance  during  said  term."  The  agreement 
further  provided  that  if  Fallon  and  Hallinan  performed  all  the  covenants 
<x>ntained  in  the  agreement  and  made  the  payments  as  therein  provided  they 
were  to  have  in  the  meantime,  the  quiet  and  peaceable  possession  of  the 
premises,  and  at  the  expiration  of  the  term  the  association  was  to  give  to 
them  a  good  and  sufficient  deed.  It  also  provided  that  *'  if  any  rent  shall  be 
due  and  unpaid  for  the  period  of  sixty  days  or  if  default  shall  be  made  by 
the  parties  of  the  second  part  as  to  any  of  the  covenants  herein  contained,^ 
then  the  association  might  re-enter  said  premises  and  repossess  the  same. 

Fallon,  who  had  acquired  Hallinan's  interest  in  the  agreement,  made  the 
monthly  payments  prescribed  therein  down  to  July  6, 1908.  September  12, 
1908,  a  temporary  receiver  of  the  association  was  appointed  and  his  appoint- 
ment was  made  permanent  February  24,  1904.  Thereafter  the  premises 
were  sold  in  an  action  brought  to  foreclose  the  mortgage  above  referred  to, 
from  which  sale  a  surplus  resulted. 

In  a  proceeding  instituted  to  determine  the  respective  rights  of  Fallon  and 
the  receiver  of  the  association  to  such  surplus,  it  was 

Held,  that,  as  by  the  terms  of  the  agreement,  the  association  could  not 
re  enter  upon  the  premises  until  the  monthly  payments  had  remained  nnpaid 
**  for  the  period  of  sixty  days,"  Fallon  was  not  in  default  at  the  time  the 
temporary  receiver  was  appointed; 

That  the  appointment  of  the  temporary  receiver  relieved  Fallon  from  any 
further  obligation  to  make  the  prescribed  monthly  payments; 

That,  consequently,  Fallon's  rights  under  the  contract  were  still  in  force; 

That  the  whole  amount  of  the  surplus  should,  however,  be  presently  paid 
over  to  the  receiver,  for  the  reason  that  Fallon's  equities  therein  could  not  be 
determined  until  the  assets  of  the  association  had  been  marshaled  and  its 
liabilities  ascertained; 

That  when  this  had  been  done,  the  righta  of  the  respective  parties,  indud. 
ing  any  claim  by  Fallon  because  of  improvements  he  had  put  upon  the 
premises,  would  be  determined  and  settled  according  to  their  equities. 

Bertin  v.  Falk 582 
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2. Insolvent  building  and  loan  auodaiion  —  a^ljustment  of  an  account 

with  a  borrowing  8tock?iolder,  postponed  until  the  assets  are  martihaled  for  final 
distribution.]  Whero  a  building  aud  loan  association  becomes  insolvent  and 
passes  into  the  bands  of  a  receiver,  an  application  made  by  a  borrowing  share- 
holder, while  the  assets  of  the  association  are  bein^  liquidated  by  the  receiver, 
for  an  adjustment  of  his  account  with  the  association,  is  premature  and  should 
be  dismissed.  Such  applications  should  be  postponed  until  the  assets  of  the 
association  are  marshaled  for  the  purpose  of  final  distribution,  when  it  will  be 
practicable  to  determine  upon  a  basis  of  settlement  which  will  be  fair  to  all 
creditors.    People  t?.  N.  1 .  Buildino-Loan  Banking  Co 484 

8. Credit  to  the  association  of  premiums  paid  to  it.'\    Quttre,  whether,  in 

such  a  case,  the  association  is  entitled  to  be  credited  witn  any  portion  of  the 
premium  paid  by  the  borrowing  shareholder  in  order  to  secure  the  loan.    Id, 

Fbr  insurance. 

See  Insurance. 

ASSXTMPTION  OF  RISK: 

See  Negligence. 

ATTORNEY  AND  CLIENT  —  Action  by  an  attorney  whose  client  has  made 
a  settlement  of  an  action  wit/umt  his  knowledge  —  the  fact  that  the  defendant  has 
caused  the  action  brought  against  him  by  the  client  to  be  transferred  to  the  United 
States  court  does  not  bar  a  suit  in  the  State  court  by  tlie  attorney  to  enforce  his 
lien  —  t?ie  client  is  a  necessary  party  tliereto.]  1.  One  Bruno  brought  an 
action  against  a  railroad  company  to  recover  damages  for  personal  injuries 
and  subsequently  settled  the  same  for  $500  without  the  knowledge  or  consent 
of  his  attorney.  The  attorney  then  brought  an  action  against  the  railroad 
company  to  foreclose  his  lien  for  services  upon  the  sum  paid  in  settlement. 
He  made  Bruno  a  party  defendant  to  the  action,  but  did  not  serve  him  with 
])rocess  either  personally  or  by  publication  and  he  did  not  appear  in  the 
action. 

Held,  that  the  fact  that  subsequent  to  the  settlement  of  the  action  the 
railroad  company  liad  procured  the  action  to  be  transferred  to  the  United 
States  court  because  of  a  diversity  of  citizenship  did  not  deprive  the  New 
York  courts  of  jurisdiction  to  enforce  the  attorney's  lien; 

That  the  client  was,  however,  a  necessary  party  to  the  action  and  that  a 
judgment  rendered  in  favor  of  the  attorney  should  be  reversed  because  of  the 
failure  to  serve  tlie  client  with  process  either  personally  or  by  publication. 

OisHEi  V.  Pennsylvania  li.  R.  Co 478 

2. Action  by  an  attorney  for  services  rendered  to  t?ie  client  —  when  the 

relation  of  attorney  and  client  ends.']  One  Wintner.  an  attorney,  acting  under 
a  retainer  by  one  Delabarre  individuallv,  brought  an  action  to  foreclose  a 
mortgage,  which  resulted  in  the  sale  of  the  premises  to  one  Teets  and  the 
entry  of  a  deficiency  judgment  in  favor  of  Delabarre.  Teets  purchased  on 
behalf  of  Delabarre,  who  subsequently  organized  a  corporation  to  whom  the 
title  of  the  premises  was  transferred.  When  the  corporation  sought  to  take 
possession  of  the  premises,  several  persons,  who  claimed  to  have  been  tenants 
prior  to  the  commencement  of  the  foreclosure  action,  refused  to  vacate  the  ^ 
premises.  Delabarre,  as  secretary  and  treasurer  of  the  corporation,  then 
employed  Wintner  to  assist  the  corporation  in  gaining  possession  of  the 
premises. 

Jltld,  that  the  corporation  was  liable  for  the  value  of  the  services  ren- 
dered by  Wintner  pursuant  to  the  latter  retainer; 

That  the  relation  of  attorney  and  client  existing  between  Wintner  and 
Delabarre  individnally  was  dissolved,  in  so  far  as  the  foreclosure  proceed- 
ings were  concerned,  by  the  sale  of  the  premises  and  the  entry  of  the  defi- 
ciency judgment.     Wintner  f.  Rosemont  Realty  Co SO 

3. Duty  of  an  attorney  to  establish  the  fairness  of  his  dealings  with  the 

client.]  In  transactions  between  an  attorney  and  client  the  former  is  bound 
to  show  that  bis  dealings  have  been  fair  and  jusr;  that  his  client  acted  on  full 
information  of  all  the  material  circumstHuces,  and  that  he  did  not  take  advan- 
tage of  his  client's  complacency,  confidence,  ignorance  or  misconception. 
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A  similar  rule  applies  wherever  fiduciary  relations  exist  and  tbere  has 
been  a  confidence  imposed  which  invests  the  person  trusted  with  an  advantage 
in  treating  with  the  person  whose  confidence  he  enjojs. 

Bingham  v,  Sheldon 4S 

4. When    tlie  relation  cf  attorney   and   client   exists  J]    An  attorney 

employed  bv  a  woman  to  negotiate  the  settlement  of  a  claim,  immediately 
after  receiving  payment  for  the  services  rendered  by  him  in  that  connec- 
tion, interested  the  woman  in  several  stock  transactions,  assuming  to  be 
possessed  of  special  information  in  respect  to  such  transactions  and  to 
give  the  woman  confidential  and  special  advice  in  regard  thereto.  During 
the  course  of  the  transactions  he  referred  to  the  woman  in  a  letter  as  his 
client,  and  the  entire  correspondence  between  the  parties  was  based  upon 
an  assumed  confidential  understanding  between  them. 

Held,  that,  in  the  absence  of  a  distinct  and  unequivocal  understanding 
between  the  parties  that  the  relation  of  attorney  and  client  had  ceased,  the 
attorney  was,  with  respect  to  the  stock  transactions,  subject  to  the  rule 
governing  dealings  by  an  attorney  with  his  client.    Id. 

5.  Liability  of  the  client  for  the  act  of  the  attorney  in  inning  an  execu- 
tion in  violation  of  a  stay.]  A  judgment  creditor  who  places  no  limitation 
upon  the  authority  of  his  attorney  is  liable  for  the  wrongful  act  of  his  attor- 
ney in  issuing  an  execution  upon  a  judgment  in  violation  of  a  stay  of  pro- 
ceedings granted  by  the  court.    Barber  t>.  Dewes 433 

The  authority  of  an  attorney  in  a  Justice's  Court  ceases  when  the  case 

is  submitted  —  on  appeal  the  respondent  may,  before  the  return,  appear  in 
the  County  Court  and  serve  an  offer  of  judgment  —  special  appearance  other- 
wise than  as  specified  in  Code  of  Civil  Procedure,  section  421. 

Cutting  v.  Jessmer 283 

See  Justice  op  the  Peace. 

Allowance  to  counsel  for  indigent  persons  accused  of  a  crime  punish- 
able with  death  —  it  may  be  made  for  each  of  several  trials. 

People  v.  Montgoiiert.  388 

See  Crime. 

AUDIT  —  Of  county  accounts. 
See  County. 

Evidence  upon  which  the  claim  for  services  of  a  real  estate  appraiser  maiy 

be  based. 

See  Evidence.  ^ 

BAIL  —  On  arrest. 
See  Arrest. 

BAILMENT — Injury  to  a  horse  while  in  the  exclusive  possession  of  a 
bailee — when  it  establishes  negligence  on  his  part.    Powers  v,  Jughardt..    53 
See  Kboligencb. 

BANKING  —  A  judgment  in  favor  of  some  depositors  is  not  admissible  in  a 
smt  by  oth^ers.]  1.  A  judgment  recovered  in  an  action  brought  by  the  plain- 
tiff as  assignee  of  a  number  of  depositors  in  an  insolvent  bank,  against  the 
officers  and  directors  of  such  bank,  to  recover  the  losses  sustained  by  such 
depositors  in  consequence  of  the  act  of  the  defendants  in  permitting  the  bank 
to  receive  moneys  on  deposit  when  they  knew  it  to  be  insolvent,  is  not 
admissible  in  evidence  in  a  similar  action  subsequently  brought  by  the  same 
plaintiff  as  assignee  of  other  and  different  depositors. 

Nathan  v.  Uhlmann 388 

2.  It  is  not  necessary  to  prove  intentional  ami  deliberate  bad  faith  on  their 

part.]  Upon  the  trial  of  such  an  action  it  is  improper  for  the  court  to 
instruct  the  jury  that  they  must  find  actual,  intentional  and  deliberate  bad 
faith  on  the  part  of  the  defendant  in  order  to  entitle  the  plaintiff  to  a  verdict 
Id, 

8. Bank  officers — liability  of  where  deposits  are  taken  by  them  with  knowL 

edge  that  t/ie  bank  is  insolvent.]  The  rule  applicable  to  such  an  action  is  aa 
follows:  The  relation  of  a  director  of  a  bank  to  its  depositors  is  a  confidential 


Digitized  by  VjOOQIC 


INDEX.  621 

BANKING  —  Continued.  paob. 

and  fiduciary  one;  and  a  director  who,  having  ascertained  by  personal  inves- 
tigation that  his  bank  is  hopelessly  insolvent,  participates  in  keeping  the 
bank  open  for  the  receipt  of  deposits,  in  effect  represents  to  the  public  dur- 
ing that  peiiod  that  it  is  solvent,  commits  a  breach  of  his  legal  duty  and 
becomes  personally  liable  to  one  who  during  such  time  maKes  deposits 
therein.     Id. 

4.  Proof  tliat  the  deficiency/  in  tlie  hank  proved  to  he  larger  than,  pinor  to 

Vie  appointment  of  receiver tt,  it  was  stated  to  he  by  tJie  hank  examiner  to  its  officers 
—  as  affecting  the  credibility  of  the  examiner  its  admission  is  discretionary.^ 
Upon  the  trial  of  such  an  action  it  appeared  that,  a  few  days  before  the 
bank  closed  its  doors,  a  bank  examiner  informed  one  of  the  defendants  that 
the  capital  of  the  bank  was  impairetl  to  tlie  extent  of  $70,000  or  §80,000, 
which  wonld  have  left  sufficient  assets  to  cover  the  bank's  liabilities.  It 
further  appeared  that  after  the  bank  had  passed  into  the  hands  of  receivers 
the  same  bank  examiner,  upon  a  more  thorough  examination  of  the  affairs  of 
the  bank,  found  the  impairment  of  capital  to  amount  to  |;371,000.  On  the 
cross-examination  of  the  bank  examiner  the  plaintiff  asked  him  to  explain 
the  discrepancy  between  the  two  statements  which  he  had  made  in  regard  to 
the  condition  of  the  affairs  of  the  bank,  but  the  court,  over  the  plaintiff's 
exneption,  excluded  the  question. 

Hdd,  that  the  conditi<m  of  the  bank,  after  it  closed  its  doors,  was  not 
material  or  relevant  upon  the  question  of  the  defendant's  liability,  and  that 
the  evidence  which  the  plaintiff  sought  to  elicit  was  only  competent,  if  at 
all.  for  the  purpo.^  of  affecting  the  credibility  of  the  bank  examiner  as  a 
witness; 

That,  in  view  of  the  fact  that  the  evidence  sought  to  be  elicited  by  the 
plaintiff  had  a  tendency  to  mislwid  the  jury,  and  of  the  rule  that  the  scope 
of  a  cross-examination  as  to  collateral  matter  for  the  purpose  of  affecting  the 
credibility  of  a  witness  is  within  the  control  of  the  trial  judge,  the  exclusion 
of  the  question  propounded  by  the  plaintiff  to  the  bank  examiner  did  not 
constitute  an  error  which  would  justify  the  reversal  of  a  judgment  entered 
opon  a  verdict  in  favor  of  the  defendant.     Id. 

5.  A  savings  hank  dejxmt  *' in  trust  for  Margaret  Broken" — proof  of  a 

prior  statement  hy  the  dep*sitor  tfuit  site  intended  it  to  he  frr  Vie  henefit  of 
Mirgaret  Brown  et^tMishes  an  irrevocable  trust.]  Where,  prior  to  the  open- 
ing of  a  savings  bank  account  by  one  Ann  Coote  "in  trust  for  Margaret 
Brown,"  the  said  Ann  Coote  declared  it  to  be  her  fntention  that  the  account 
and  money  should  be  for  the  benefit  of  Margaret  Brown,  and  that  she  did  not 
want  her  husband  (Coote)  to  get  it,  an  irrevocable  trust  in  the  deposit  is 
thereby  created  in  favor  of  the  said  IMurgaret  Brown. 

O'Bribn  v.  Williamsburg  Savings  Bank 108 

Action  by  a  banking  corporation,  with  which  another  bank  has  been 

merged,  on  a  guaranty  given  the  hitter  bank  —  no  formal  assignment  of  the 

guaranty  is  necess!iry.     Bank  op  Long  Island  v.  Young 88 

See  Contkact. 

BAN'KRUPTCY  —  Creditor's  action  to  obtain  an  adjudication  that  a  trans- 
fer by  one  corporation  to  another  was  an  illegal  preference — the  admission 
as  a  party  to  such  creditor's  action  of  a  receiver  of  the  first-mentioned  cor- 
poration, appointed  in  a  sequestration  action  —  the  corporation  receiving 
such  illegal  preference  is  not  entitled  to  a  discontinuance  of  the  creditor's 
action  on  paying  the  amount  due  to  the  creditor  instituting  it  —  the  receiver 
is  entitled  to  an  affirmative  judgment. 

Raymond  p.  Security  Trust  &  Life  Ins  Co ! 546 

See  E^iuiTY. 

^ Insolvent  building  and  loan  association  — adjustment  of  an  account 

with  a  b:>rrowing  stockholder,  postponed  until  the  assets  are  marshaled  for 
final  distribution  — credit  to  the  association  of  premiums  paid  to  it. 

People  v.  N.  Y.  Building-Loan  Banking  Co 484 

Sf>e  Association. 

BANNER  —  Injury  from  the  breaking  of  th^epde  supporting  it  over  a  city  street, 
S  e  Negligence. 
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BICYCLE  —  Injury  to  a  pedestrian  by. 
See  Negligence. 

BILL  OF  PABTICULABS :  7 

See  Pleading. 

BOABB  —  Of  county  officers. 
See  County. 

BO AKD  OF  HEALTH : 

See  Health  Board. 

BOAKD  OF  TAX  COMMISSIONEBS : 

SeeTAX. 

PAOB. 

BOND  —  Principal  and  surety  —  subrogation  of  a  surety  company,  which 
issued  a  bond  in  behalf  of  a  brewing  company,  to  the  right  of  the  brewing 
company,  as  against  an  unincorporated  indemnity  association  of  which  the 
brewing  company  was  a  member. 

City  Trust,  S.  D,  &  S.  Co.  v,  Ha'aslocher 415 

See  Principal  and  Surety. 

BBIEF—  On  appeal. 
See  Appeal. 

BBOKEB: 

See  Principal  and  Agent. 

BBOOKLYN  —  RiglU  of  retirement  after  twenty  years*  service  of  a  member  of 
the  New  York  city  police  force,  tran^erred  from  t/ie  city  of  Brooklyn  before 
twenty  years*  service  in  tliat  city  —  the  exercise  of  a  discretionary  power  not  com- 
peUed  by  mandamiis. 

;S!e6  Matter  OF  Friel 155 

BUILDING  SOCIETY: 

See  Association. 

CAUSE—  Of  an  accident. 
See  Negligence. 

CERTIFICATE  —  Of  Railroad  Commissioners  as  to  public  convenience  and  a 
necesHty. 

See  Railroad. 

CEBTIORAKI  —  A  return  to  a  writ  of  certiorari  is  regarded  as  trtie.^  A 
return  made  by  an  auditing  officer  to  a  writ  of  certiorjiri.  issued  to  review  his 
action  in  auditing  a  claim,  must  be  regarded  as  the  true  statement  of  the 
facts  relating  to  the  audit.     People  ex  rel.  Lovett  v.  Miller 291 

Corporate  name  —  use  of  one  calculated  to  deceive  —  duty  of  the  Sec- 
retary of  State  not  to  file  the  second  —  remedy  in  case  he  does  —  certiorari 
and  suit  in  equity  —  certi  rari  will  not  lie  if  another  remedy  is  available. 

People  ex  rel.  Columbia  Co.  v.  O'Brien 296 

Ste  Corporation. 

Franchise  tax  assessment  —  after  its  review  bv  certiorari,  addressed 

to  the  State  Tax  Commissioners,  and  its  reduction  and  the  payment  of  the 
tax  thereon,  the  local  assessors  cannot  be  brought  in  as  parties  to  contest  the 

relator's  claim.     People  ex  rel.  Rochester  Gas  Co.  v.  Priest 334 

^Tax. 

Special   franchise  tax  —  a  final  order,  by  which  an   assessment  is 

reduced,  should  not  be  vacated  and  the  local  assessors  be  made  parties  —  cer- 
tainly not  on  the  motion  of  the  city  in  which  the  assessed  property  is  located. 

People  ex  rel.  Buffalo  R.  Co.  v.  Priest 263 

See  Tax. 

To  review  the  discharge  of  a  veteran  —weight  given  to  the  fact  that 

the  same  charges  had  been  previously  made  and  dismissed. 

People  ex  rel.  Dwyer  v.  Hogan 216 

See  Civil  Service. 
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Failure  to  deny  an  allegation  of  the  petition  for  a  certiorari  that  the 

relator  was  informed  and  believed,  etc. 

People  ex  rel.  Rosenberg  «.  Greene dS 

S.e  Civiii  Service. 

When  not  granted  to  review  a  trial. 

People  ex  rel.  O'Eeefb  v,  Htnes 45^ 

See  Civil  Service.  t 

CHABQE  —  €f  the  judge. 
See  Trial. 

CHATTEL  —  Saie  of  chattels. 
See  Sale. 

CHELD: 

■ See  Parent  and  Ciiild. 

CITY: 

See  Municipal  Corporation. 

CITT  STKEET : 

See  Municipal  Corporation. 

CIVIL  SERVICE —  Certim'ari  to  review  the  discharge  of  a  veteran  ^  weight 
given  to  t/ie  fact  that  the  same  eliai'ges  Jiad  been  previously  made  and  dismissed.^ 
1.  Upon  the  hearing  upon  a  writ  of  certiorari,  issued  to  review  the  action 
of  the  mayor  of  the  city  of  Trov  in  dismissing  the  relator,  a  veteran  of  the 
Civil  war,  from  his  position  as  superintendent  of  the  public  burial  grounds 
of  the  said  citv,  after  a  trial  upon  charges,  the  fact  that  most  of  the  charges 
upon  which  the  relator  was  dismissed  were  stale  and  had  been  preferred 
a^^ainst  the  relator  before  a  former  mayor,  who,  after  an  informal  investiga- 
tion thereof,  had  dismissed  them,  may  be  given  weight  by  the  Appellate 
Division  in  determining  whether  sufficient  ground  existed  for  the  relator's 
dismissal.     People  ex  rel.  Dwyer  v.  Hooan 21S 

2.  Gliapter  186  of  the  Laws  of  1898  as  to  reasons  and  an  explanation 

applies  to  New  York  city.^  Chapter  186  of  the  Laws  of  1898,  which  amended 
the  Civil  Service  Law  of  1883  by  providing  that  "if  a  person,  holding  a 
position  subject  to  competitive  examination  m  the  civil  service  of  the  State 
or  of  a  city,  shall  be  removed  or  reduced,  the  reasons  therefor  shall  be  stated 
in  writing  and  filed  with  the  head  of  the  department  or  other  appointing 
officer,  and  the  person  so  removed  or  reduced  shall  have  an  opportunity  to 
make  an  explanation,"  applies  to  the  city  of  New  York. 

Waters  v.  City  op  New  York 196^ 

8. Reduction  in  the  salary  of  a  bookkeeper  in  the  office  of  the  comptroller 

of  the  former  city  of  Brooklyn,  transferred  to  a  similar  position  in  tlie  city  of 
Greater  New  Yo7'k.]  Where  a  bookkeeper  in  the  office  of  the  comptroller 
of  the  former  city  of  Brooklyn,  in  receipt  of  a  salary  of  $2,400  a  year,  was, 
pursuant  to  the  provisions  of  section  1536  of  the  Greater  New  York  charter 
(Laws  of  1897,  chap.  378),  transferred  to  a  similar  position  in  the  office  of 
the  comptroller  of  the  city  of  New  York  at  the  same  salary,  a  reduction, 
subsequent  to  the  passage  of  chapter  186  of  the  act  of  1898,  from  $2,400  to 
$1,500,  of  the  salary  attached  to  such  position,  which  was  in  the  classified 
competitive  civil  service,  is  within  the  purview  of  the  act  of  1898,  and  could 
not  be  lawf  ulljr  effected  without  compliance  with  the  provisions  of  the  said 
Bection.  notwfthstanding  that  such  reduction  in  sjilarv  was  not  accompanied 
by  a  change  in  the  name  of  such  position  or  in  the  duties  attached  thereto. 

4.  —  Charges  against  a  patrolman  on  t?ie  New  York  city  police  force  — 
when  made  by  a  chief  inspector  they  need  not  he  verified.^  Rule  28c  of  the  police 
department  of  the  city  of  New  York  does  not  require  the  verification  of  writ- 
ten charges  preferred  against  a  patrolman  by  a  subordinate  officer  of  the 
department,  viz. ,  a  chief  inspector,  notwithstanding  the  fact  that  the  charges 
were  made  upon  information  furnished  bv  a  private  individual. 

People  ex  rel.  Rosenberg  t.  Greene 3^ 

5.  Failure  to  deny  an  allegation  of  fhe  petition  for  a  certiorari  that  the 

rdator  was  infoi'med  and  believed,  efc]    The  failure  of  the  return  to  a  writ  of 
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certiorari,  issued  to  review  tbe  action  of  the  police  commissioner  of  the  city 
of  New  York  in  removing  the  relator  Irom  his  position  of  patrolman  on  the 
force,  to  deny  an  allegation  of  the  petition  to  the  effect  that  the  relator 
was  informed  and  believed  that  certain  affidavits,  not  offered  in  evidence, 
were  considered  in  determining  the  relator's  guilt,  does  not  constitute  an 
admission  that  the  affidavits  were  so  considerea,  no  averment  of  fact  being 
made  and  it  appearing  that  the  source  of  the  relator's  information  and  the 
ground  of  his  belief  were  not  disclosed  in  the  petition. 

Ssmble,  that  the  respondent  could  not  well  deny  under  oath  tliat  the  rela- 
tor had  been  informed  and  believed  that  the  affidavits  in  question  were 
considered.    Id. 

6.  Use  by  tlie  commimoner  of  affidamtB^  toTiere  opportunity  w<is  given  to 

examine  tlie  deponents.]  The  fact  that  tbe  affidavits  in  question  were  con- 
sidered in  determining  the  relator's  guilt  will  not  require  a  reversal  of  the 
police  commissioner's  determination,  where  it  appears  that  the  peisons  mak- 
ing the  affidavits  were  called  as  witnesses  in  support  of  the  charges,  and 
that  the  relator  was  thus  given  an  opportunity  to  cross-examine  them  and  to 
point  out  any  variations  between  their  affidavits  and  their  testimon}'.     Jd. 

7. 'Regular  clerk"  — w7u>  is  one.]    The  term  '*  regular  clerk,"  as  used 

in  section  1543  of  the  Greater  New  York  charter,  means  one  employed  in 
keeping  the  records  or  accounts  or  in  doing  the  writing  which  relates  to 
the  ordinary  conduct  of  business  details  of  the  department  in  which  he  is 
stationed.    Pbople  ex  rel.  Blatchpord  v.  McAdoo 183 

8.  How  determined.]    The  question  whether  a  particular  employee 

is  a  "regular  clerk"  within  the  meaning  of  such  section  must  be  deter- 
mined by  a  consideration  of  the  nature  of  his  duties.    Id. 

9.  The  property  clerk  of  New  York  city  is  not.]    The  property  clerk  of 

the  city  of  New  York,  whose  duties  are  detiued  by  sections  331-336  of  the 
Greater  New  York  charter,  is  not  a  ** regular  clerk*'  within  the  meaning 
of  said  section  1543,  notwithstanding  that  one  of  his  duties  is  to  keep  a  recora 
of  the  property  committed  to  his  care.    Id, 

10. Civil  service  —  section  21  of  tlie  Civil  Service  Law  is  limited,  to  veterans 

of  tlie  Civil  or  Spanish  war.]  Under  section  21  of  the  Civil  Service  Law 
(Laws  of  1899.  chap.  370,  as  amd.  by  L-iws  of  1902,  chap.  270)  the  protection 
against  removal  accorded  to  veterans  is  limited  to  veterans  who  served  either 
in  the  Civil  or  Spanish  war.     People  ex  rel.  O'Keefe  v.  Hynes 458 

11. Extent  of  an  emr)loyee's  Hght  to  explain  under  section  1543  of  the 

New  York  city  charter.]  An  honorably  discharged  United  States  soldier,  who 
was  not  a  veteran  of  the  Civil  or  Spanish  war,  holding  a  position  within 
the  classified  civil  .service  of  the  city  of  New  Y'ork  subject  to  competitive 
examination,  is  not  entitled,  before  bsing  removed  from  his  position,  to  atrial 
and  hearing  upon  specified  charges,  but  his  sole  right  is  that  conferred  upon 
him  by  section  1543  of  the  Greater  New  York  charter,  namely,  to  have  an 
opportunity  to  explain  and  to  have  the  reasons  for  his  removal  specified  in 
writing.     Id. 

12.  Certiorari  will  not  lie  to  review  a  trial.]    If  he  is  accorded  a  trial, 

the  only  effect  thereof  is  to  enlarge  his  opportunitv  to  make  an  explanation, 
and  a  writ  of  certiorari  will  not  lie  to  review  the  proceedings  had  on  the 
trial.     Id. 

CLAIM  —  Audit  of  by  the  Comptroller  oftfie  State  of  New  York. 
See  Evidence. 

Against  a  decedent's  estate. 

See  Executor  and  Administrator. 

CLAIM  AND  DELIVEBY  -  Ofcluiitels, 
See  Rkplevin. 

CODE  OF  CIVIL  PKOCEDUBE  —  §  421  —  ^  party  may  appear  specially  in 
a  manner  other  th/m  that  specified  for  a  general  appearance  by  a  defendant  in 
section  421  of  the  Code  of  Ciril  Procedure. 

See  Cutting  v.  Jessmbr 288 
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CODE  OF  CrVlL  PBOCSDUBB  —  Continued,  pj^^b. 

-^^§484,  9ubd.  0  —  Mi^nder  of  causes  of  action — a  demurrer  lies, 
although  Hhey  are  not  eepartUely  stated  ^a  cause  of  action  for  selling  an  unsafe 
gun  cannot  be  joined  with  one  for  a  breach  of  warranty  thereof. 

See  Rbbo  v.  Livebmors 254 

—  §  740  —  This  section  only  applies  to  an  offer  made  as  prescribed  in  the 
sections  of  the  Code  of  Civil  Procedure  therein  mentioned. 

See  CuTTiNO  v.  Jessmer , 283 

-^—  §  767  —  Ex^imination  of  a  sick  or  infirm  party  as  a  witness  during  the 
trial — when  it  mav  be  ordered — proper  manner  of  application  tfteref'or  during 
the  trial  —  what  is  not  a  waiver  of  defects  therein. 

iSM  Hebron  v.  Work 4d3 

§829  —  Surcfiarging    executor^ s   accounts — amount  recovered   by  the 

widow,  as  a  claimant  on  a  statutory  reference,  on  which  sJie  wis  allowed  to  tes- 
tify to  transactions  with  the  decedent. 

See  Matter  of  Watson. 550 

—  §  870  —  E Damnation  of  a  sick  or  infirm  party  as  a  witness  during  the 
trial  —  when  it  may  be  ordered  —  proper  manner  of  application  therefor  during 
the  trial  —  whtU  is  not  a  waiver  of  defects  therein. 

iSe0  Hebron  9.  Work  468 

§  872,  subd.  5  —  Examination  of  a  sick  or  infirm  party  as  a  witness 

during  the  trial — when  it  fnay  be  ordered — proper  manner  of  application 
therefor  daring  the  trial — wfiat  is  not  a  waiver  of  defects  therein. 

See  Hebron  v.  Work t 463 

§§  878,  875  —  Examination  of  a  sick  or  infirm  party  as  a  witness  dur- 
ing the  trial  —  when  it  may  be  ordered — proper  manner  of  application  therefor 
during  the  trial  —  what  is  not  a  waiver  of  dejects  therein. 

See  Hebron  v.  Work 463 

§  933  —  What  is  established  by  a  transcript  of  a  judgment. 

See  Bailey  v.  Franbioli 140 

§§  1340,  1342  —  Power  of  the  Appellate  Division  to  entertain  an  appeal 

from  a  County  CourVs  affirmance  of  a  judgtnent  by  default  —  proof  required 
tJiat  tlie  defendant  in  default  has  a  meritorious  defense  —  interference  mth  the 
discretion  jpf  the  County  Court  where  a  substantial  riglU  is  involved  —  i^le 
applied  the  same  as  on  appeals  from  the  Special  Term. 

See  KiiiTS  v.  Keahr 317 

§  1380  —  A  judgment  creditor,  whose  judgment  is  a  lien  on  tlte  sliare  of 

the  plaintiff  in  an  auction  for  partition,  and  expires  pending  the  suit,  is  entitled 
to  payment  from  the  proceeds  of  sale  where  t?ie  complaint  recognizes  Vie  exist- 
ence of  the  hen  —  a  refusal,  pending  the  partition  suit,  by  the  Surrogate's  Court 
to  autfiorize  the  issuing  of  an  execution  and  the  expiration  of  tfie  lien  must  be 
set  up,  if  at  all,  by  supplemental  complaint  —  the  complaint  speaks  as  oftlie  date 
of  the  commencement  of  tJu  suit. 

See  Le  Boeuf  v.  Gary , 358 

§  1891  —  An  execution  against  the  salary  of  a  policeman  in  New  York 

city  is  not  authorized  by  section  1391  of  tfie  Code  of  Civil  Procedure. 

/&d  Rosenstock  t?.  City  OF  New  York 9 

§  1771  —  Custody  of  children  by  t?ie  court  —  its  power  to  enforce  the  duty 

ijfa  father  to  support  them  by  a  decree  in  an  action  for  separation  or  divorce — 
it  has  no  power  to  amend  a  decree  making  no  provision  on  the  subject  —  the  court 
is  not  compelled  to  make  such  a  provision  in  a  decree — practice  of  reserving  the 
right  in  a  decree  to  thereafter  make  such  provision,  approved. 

See  Salomon  v.  Salomon 588 

§§  2333,  2334  and  2336 —  Commission  to  inquire  as  to  mental  capacity  — 

V)hat  orders  directing  the  payment  of  the  commissioner's  fees,  wliere  tits  alleged 
inryyrnpetent  is  found  to  be  capable  of  managing  her  affairs,  are  not  enforcible  out 
€ff  her  estate. 

See  Sander  v.  Larner 167 

App.  Div.— Vol.  CI.        40 
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OODE  OF  CIVIL  FBOCEDUBE—  CantinuecL  paox. 

§  2557 — Executor^ s  accounting  —  the  $urtogate  is  not  juitified  in  impot- 

ing  east$  an  a  contestant  some  of  whoee  ol(fcetion»  were  well  founded. 

See  Mattbb  of  Cohbin 25 

§  8064  —  Power  of  the  Amellaie  Dininon  to  entertain  an  appeal  Jrom  a 

County  Court' $  affirmance  of  adjudgment  by  drfauU  —proof  required  &at  the 
drfendant  in  default  hae  a  meritoriaue  defense  —  interference  with  the  discretion 
of  the  County  Uourt  where  a  substanticU  right  is  involved. 

See  EiLTB  V.  Nsahb. 817 

g  8071  —  This  section  should  be  construed  to  relate  to  the  issue  only,  and 

in  no  way  ajfeets  the  time  when  the  action  shall  be  deemed  pending  in  the  Coun^ 
Court. 

Sfe  Cutting  v.  jEasMEB 283 

§§  8282,  8238  —  Custs  on  a  reversal  of  an  interlocutory  Judgment  over- 
ruling a  demurrer  to  two  only  of  seven  causes  of  action  stated  in  a  complaint  — 
what  costs  are  allowed  —  they  are  not  immediately  collectible -—proper  form  of 
judgment  in  respect  to  such  costs. 

See  Cassavot  v.  Pattmon 138 

SSee  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  arUe^  in  this 
ume.] 

OODE  OF  CSnCINAIi  FBOCEDUBE  — §  192—  The  commuting  magis- 
trate has  poteer^  pending  an  examination  concerning  a  bailable  crime  or  on  an 
adjournment  of  such  examination,  to  admit  the  accused  to  bail  irrespective  of 
whether  or  not  the  crime  is  punisfiableby  imprisonment  exceeding  fise  years. 

See  SuTHBBLA2n>  V.  St.  Lawbbncb  Coctntt 299 

§§  260,  261  —  Presentment  by  a  grand  jury  censuring  public  officers — 

when  not  expunged —  it  may  be  sent  back  and  resubmitted  to  the  same  or  another 
grand  jury — expunged  where  the  case  warrants  an  indictment  and  none  is 
found. 

See  Mattbb  of  Jonbs  v.  Pboflb 55 

§  808  —  Allowance  to  counsel  for  indigent  persons  accused  of  a  crime 

punishable  with  death  —  it  may  be  made  for  each  of  several  trials. 

iS^tf  Pboflb  V.  MoNTOOBCEKY 838 

§  557  —  This  section  relates  orUy  to  the  admission  to  bail  of  a  pruoner 

after  he  has  been  held  to  anewer  to  the  grand  jury.  ' 

See  SuTHEBLAMD  f>.  8t.  Lawrbnce  County 299 

SSee  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante^  in  this 
ume.] 

00MMI8SI0NEBS —  To  inquire  as  to  mental  capacity — payment  of  their 
fees  from  the  incompetent's  estate. 
See  Insane. 

COMMISSIONS  —  When  a  real  estate  broker  is  entitled  to. 
See  Pbincipal  and  Agent. 

COMPENSATION  —  Cf  attorney. 
See  Attobney  and  Client. 

Of  commissioners  iq  inquire  as  to  mental  capacity. 

^Insane. 

When  a  real  estate  broker  is  entitled  to. 

See  Pbincifal  and  Agent. 

COMPIiAINT: 

See  Pleading. 

COMFTBOLLEB — Assesement  of  taxes  by,  against  corporation. 
See  Tax. 

CONDITION — In  an  insurance  poliey. 
See  Insurance. 

CONDITION AI.  SAIiES  : 

iSstfSALB. 
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CONEY  ISIaAND  —  Assessment  for  a  local  improvement  — -  reduetion  ikereof 
by  statute  —  construction  of  the  hUitute,  as  amended,  containing  a  provision  as  to 
interest  inconsistent  witk  the  original  act  —  boih  construed  as  one  act  and  favor- 
ably to  the  property  owner. 

See  Hatter  of  Gilfeathbr , .  100 

OONFUUr  OF  LAW —  Contract  —  the  interpretation,  etc.,  of,  by  what  law 
governed,]  1.  All  matters  bearing  upon  the  execution,  interpretation  and 
validity  of  contracts,  including  the  capacity  of  the  parties  to  the  contract, 
are  determined  by  the  law  of  the  place  where  the  contract  is  made. 

Contracts  referring  to  the  transfer  of  title  to  land  are  governed  by  the  law 
of  the  pjace  where  the  land  is  sjtuatcKl. 

All  matters  respecting  the  remedy  to  be  pursued,  including  the  bringing 
of  suit,  etc.,  depend  upon  the  law  of  the  place  where  the  action  is  brought. 

All  matters  connected  with  its  performance  are  regulated  by  the  law  of 
the  place  where  the  contract,  by  its  terms,  is  to  be  performed.    . 

Stumpf  V,  Hallahan 888 

3. Presumption  as  to  the  place  of  performance.']  If  no  place  of  per- 
formance is  mentioned  in  the  contract,  a  presumption  arises  that  the  parties 
intend  that  it  shall  be  performed  where  it  is  maae.    Id. 

8. Intention  of  the  parties.]    These  general  rules  are  subordinate  to 

the  primary  canon  of  construction,  which  requires  that  where  it  can  be 
ascertained  the  intention  of  the  parties  shall  govern.     Id. 

4. Action  in  the  State  of  New  York  on  a  bond  for  a  deficiency  on  tTie 

foreclosure  of  a  mortgage  on  land  in  another  State  —  the  right  of  recovery  is 
regulated  by  the  law  of  such  ot/ter  State.]  Meta  R.  Sedgwick,  a  resident  of 
the  State  of  New  York,  who  owned  certain  premises  located  m  the  State  of 
New  Jersey,  entereil  into  a  contract  with  John  Hallahaa  and  James  Ahearn, 
who  also  resided  in  tbe  State  of  New  York,  by  which,  among  other  things, 
she  agreed  to  convey  to  them  the  New  Jersey  property  and  also  to  procure 
for  them  a  loan  to  be  secured  by  a  mortgage  upon  the  New  Jersev  property 
made  simultaneously  with  tbe  transfer  of  the  title.  The  closmg  oi  the 
transaction  took  place  in  New  York  city,  including  the  delivery  of  the  bond 
and  mortgage,  which  were  executed  by  Hallahan  and  Ahearn  to  a  resident  of 
the  State  of  New  Jersey. 

EM,  that  the  right  of  the  mortgagee  or  a  person  claiming  under  him 
to  sue  Hallahan  and  Ahearn  upon  the  bond  executed  by  them  for  a  defi- 
ciency, arising  upon  the  sale  of  the  premises  pursuant  to  a  judgment  of  fore- 
closure and  sale  rendered  by  a  New  Jersey  court,  was  govern^  by  the  laws 
of  the  State  of  New  Jersey.    Id. 

CONSEDEBATIOK  —  Cf  contracts. 
See  Contract. 

CONSTITTTTIONAIi  LAW  — A  court  of  equity  mav  restrain  a  public 
officer  from  committing  a  trespass — where  a  policeman  is  stationed  perma- 
nently in  a  saloon  and  in  a  club  room  there  is  no  adequate  remedy  at  law  — 
such  an  act  is  not  justified  by  the  Liquor  Tax  Law  or  the  New  York  city 

charter  —  it  violates  the  Constitution.    Haus  v.  Burns 101 

See  Equity. 

[See  table  of  sections  of  the  United  States  and  New  York  State  Constitu- 
tions cited,  ante,  in  this  volume.] 

CONSTRXJ'CTION  —  Of  constitution  provisions. 
See  Constitutional  Law. 

Cf  contracts. 

See  Contract. 

Of  deeds. 

See  Deed. 

Of  statutes. 

See  Session  Laws, 

OfwilU. 

See  Will. 
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OOHTEMPT  —  Application  to  punuh  a  judgment  debtor  for  a  failure  to  appear 
in  proceedinge  eupplementary  to  execution  —  an  order  adjudging  her  in  contempt 
vnieu  she  appears  at  a  tiine  ^ated  is  appealable,]  1.  Ad  order  made  upon  an 
application  to  punish  a  judgment  debtor  for  contempt,  because  of  her  failure 
to  obey  an  order  for  her  examination  in  proceedings  supplementary  to  execu- 
tion, which  provides  that  the  application  "is  granted,  unless  she  api»ear8  and 
submits  to  examination  herein  *  *  *  on  the  23rd  day  of  November, 
1904,  *  *  *  in  which  case  said  motion  to  punish  her  as  for  a  contempt 
is  denied,'*  is  appealable  to  the  Appellate  Division,  although  it  is  not  a  final 
order.    Rupert  t.  Lee 492 

2. The  better  practice.]    Semble,  that  the  better  practice  would  have 

been  for  the  judgment  debtor  to  have  waited  until  the  entry  of  the  final 
order  punishing  ner  for  contempt,  and  then  to  have  appealed  from  such 
order.    Id. 

OONTRACT — Action  by  a  banking  corporation,  toith  which  another  bank  has 
been  merged,  on  a  guaranty  given  the  latter  bank  —  no  formal  aseignm^nt  of 
the  guaranty  is  necessary — guaranty  of  debts  contracted  by  a  corporation  and 
by  a  firm  —  it  does  not  cover  debts  for  which  they  are  jointly  and  seteraliy  lia- 
Ue.\  1.  The  complaint  in  an  action  brought  by  the  Bank  of  Long  Island 
agamst  John  Alvin  Young  alleged  that  the  plaintiff  was  a  domestic  bank- 
ing corporation  into  which  another  domestic  banking  corporation,  to  wit,  the 
Bank  of  Jamaica,  had  become  merged  on  January  1,  1903,  bv  virtue  of  pro- 
ceedings taken  under  the  Banking  Law.  It  further  alleged:  *'That  on  or 
about  the  21st  day  of  November,  1900,  the  defendant,  by  a  certain  agree- 
ment in  writing,  duly  executed  bv  him,  and  bearing  date  said  21st  day  of 
November,  19(X),  for  a  good  and  valuable  consideration  guaranteed  and 
promised  to  be  answerable  to  said  Bank  of  Jamaica  for  the  payment  of 
loans  which  it  mieht  thereafter  make  to  said  National  Cooperate  Company 
to  the  extent  of  |»10,000,  and  also  for  the  payment  of  loans  which  it  might 
thereafter  make  to  said  William  R.  Cole  and  Co.  to  the  extent  of  $5,000. 
*  *  *  That  the  said  Bank  of  Jamaica  thereafter,  and  on  the  faith  of  said 
guaranty,  loaned  and  advanced  to  said  National  Cooperage  Company  and 
said  firm  of  William  R.  Cole  and  Co.,  at  their  special  instance  and  request, 
sums  of  money  amounting  to  $15,000,  which  sums  said  National  Cooperage 
Company  and  said  William  R.  Cole  and  Co.,  jointly  and  severally  promised 
and  agreed,  in  writing,  to  return  and  repay  to  said  Bank  of  Jamaica  when  due." 

The  complaint  also  alleged  that  the  sum  so  loaned,  amounting  to  $15,000, 
became  due  and  payable  from  the  cooperage  company  and  from  Cole  &  Co. 
on  the  1st  day  of  July,  1903,  and  that  tliough  duly  demanded,  the  sums 
were  not  paid  and  that  the  same  were  still  due  and  owing  to  the  plaintiff,  of 
all  of  which  due  notice  was  given  to  the  defendant.  The  complaint  then 
demands  judgment  against  the  defendant  fof  the  sum  of  $15,000. 

Held,  that  the  complaint  was  not  demurrable  because  of  its  failure  to 
allege  the  execution  of  a  formal  assignment  of  the  defendant's  ^aranty 
from  the  Bank  of  Jamaica  to  the  plaintiff,  as  the  provisions  of  the  Banking 
Law,  under  which  the  merger  was  effected  (Laws  of  1892,  chap.  689.  §  87, 
added  by  Laws  of  1895,  chap.  382)  were  sufficient  to  vest  in  the  plaintiff  title 
to  the  cause  of  action  sued  upon  without  the  execution  of  a  formal  assign- 
ment thereof; 

That  the  complaint,  however,  was  demurrable  for  the  reason  that  it  alleged 
that  there  were  loaned  to  the  cooperage  company  and  to  Cole  &  Co.,  ''at 
their  special  instance  and  request,  sums  of  money  amounting  to  $15,000, 
which  sums  said  National  Coojyerage  Company  and  said  William  R.  Cole  and 
Co.,  jointly  and  severally  promised  and  agreed,  in  writing,  to  return  and 
repay,**  and  thus  set  up  a  joint  and  several  obligation  on  the  part  of  the 
debtors  to  repay  the  $15,000,  while  the  guamnty  contemplated  that  the  loans 
should  be  made  to  the  cooperage  company  and  to  Cole  &  Co.  each  individu- 
ally, and  did  not  cover  loans  made  to  those  parties  jointly  and  severally. 

Bank  op  Long  Island  v.  Young 88 

2. What  statement  as  to  an  increajte  of  salary  is  too  indefinite  to  create  an 

obligation — declarations  of  a  rmrtner  after  the  dissolution  of  the  firm  —  wJun 
incompetent  to  establish  any  obligation  joint  or  several.]  Upon  the  trial  of  an 
action,  brought  against  Francis  H.  Kimball  and  George  E.  Thompson,  it 
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appeared  that  from  1898  to  June  4,  1898,  the  defendants  were  copartners 
doing  business  as  architects,  and  that  during  this  period  the  plaintiff  was  in 
their  employ;  that  in  1895,  when  |^  plaintiff  was  receiving  a  salary  of  thirty- 
six  dolhirs  per  week  withadditionaipay  for  overtime,  he  informed  the  defend- 
ant Kimball  that  he  intended  to  leave  the  defendants'  employ  unless  he  was 
given  a  larger  salary;  that  KimbaPthen  said  that  the  defendants  would  make 
It  worth  the  plaintiff's  while  if  hP^ould  stay  on;  that  the  defendants  would 
increase  his  salary;  that  his,  EiiiriJ^airs.  idea  was  that  If  the  plaintiff  stayed 
on  until  the  completion  of  certain  buildings  which  the  defendants  were 
•ngaged  in  constructing,  they  would  give  the  plaintiff  an  interest  in  the 
profits;  that  the  plaintiff  having  asked  what  would  be  the  amount  of  the 
ncrease  in  his  salary,  Kimball  said  that  the  plaintiff  could  rest  assured  that 
the  amount  would  be  large  because  of  the  enormous  cost  of  the  buildings; 
that  the  plaintiff  tben  asked  how  this  was  to  be  arranged  and  that  Kim- 
ball said,  "You  can  depend  upon  me,  I  will  see  that  you  get  a  satisfac- 
tory amount;"  that  the  plaintiff  continued  in  the  employ  of  the  defendants 
until  after  the  completion  of  the  buildings  referred  to  and  until  the  dissolu- 
tion of  the  partnership  in  1898,  but  did  not  receive  any  increase  in  salary  or 
any  interest  in  the  profits  of  the  defendants'  business. 

Held,  that  the  arrangement  between  the  plaintiff  and  Kimbatt  was  too 
indefinite  to  form  the  basis  of  any  obligation  on  the  part  of  the  defendants. 

Mackintosh  v.  Kimball 494 

8.  To  erect  fire  escapee  —  tlis  contractor  Jield  entitled  to  thebenefii  of  any 

efukngi  in  the  lawmaking  its  fulfillment  leas  difficult.]  In  an  action  brought  to 
recover  the  contract  price  of  certain  fire  escapes,  erected  by  the  plaintiff  upon 
the  defendant's  building,  it  appeared  that  on  April  8,  1908,  the  defendant's 
agent  wrote  the  plaintiff  the  following  letter:  "  Please  send  me  the  cost  of 
constructing  and  putting  up  complete,  with  two  coats  of  paint,  Fire  escapes 
on  374-6-^  Atlantic  Avenue,  Brooklyn.  N.  Y.,  to  comply  with  present  law  ;** 
that  on  April  fourth  the  plaintiff  replied,  "  I  will  furnish  and  put  up  Fire 
escapes  on  rear  of  374-376-878  Atlantic  Ave.  aatirfactory  to  tenement  luAiee 
(teot.  of  this  city  for  the  sum  of  one  hundred  &  eighty  (|180)  dollars; "  that 
on  April  seventh  the  defendant's  agent  responded,  saying,  *'  Please  go  ahead 
with  the  fire  escapes  as  per  your  letter  of  April  J^.h,  and  notify  the  tenement 
house  departqient  that  you  have  the  contract,  and  send  their  certificate  with 
your  bill." 

HM,  that  under  the  contract  embraced  in  the  correspondence  the  plaintiff 
was  entitled  to  the  benefit  of  any  changes,  either  in  the  law  or  in  the  practice 
of  the  department  in  charge  of  the  supervision  of  the  work,  which  would 
legitimately  tend  to  make  the  fulfillment  of  the  contract  less  difficult; 

That,  consequently,  the  plaintiff  satisfied  his  obligation  under  the  contract 
by  erecting  a  fire  escape  which  was  satisfactory^  to  the  tenement  house 
department,  and  which  complied  with  the  law  m  force  at  the  time  of  its 
erection,  even  though  such  fire  escape  was  of  cheaper  construction  than 
that  required  by  the  law  in  force  at  the  time  the  contract  was  made. 

MgManus  v.  Annett 0 

4.  -^—  Statute  of  Frauds  —  an  agreement  to  see  that  lumber  to  be  furnished  to 
a  third  person  is  paid  for,  held  not  to  be  an  original  contract  —  consideration 
sufficient  to  sustain  an  absolute  agreement.]  In  an  action  brought  to  recover 
for  lumber,  furnished  for  use  in  the  erection  of  a  building  upon  land  owned 
by  one  Mullowney,  the  plaintiffs  gave  evidence  tending  to  show  that  the 
defendant,  who  was  connected  with  the  premises  as  a  broker,  orally  notified 
the  plaintiffs  that  if  they  would  furnish  the  lumber  and  charge  it  to  Mullow- 
ney he  would  see  them  paid. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiffs 
should  be  reversed,  as  the  entire  tenor  of  the  transaction  and  the  language 
employed  indicated  a  collateral  promise  to  pay  the  debt  of  another  void  under 
the  Statute  of  Frauds  as  much  as.  if  not  ratner  than,  a  direct  promise  on  the 
part  of  the  defendant  to  pay  his  own  debt,  and  that  the  plaintiffs  conse- 
quently had  not  shown  by  a  fair  preponderance  of  proof  an  absolute  agree- 
ment on  the  part  of  the  defendant  to  pay  for  the  lumber. 

Semble,  that  if  the  defendant  had  made  an  absolute  agreement  to  pay  for 
the  lumber,  such  agreement  would  not  have  been  void  for  want  of  consid- 
eration.    Halsted  9.  Pbllbvreau 126 
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5.  Guaranty  of  eoUsction  —  a  judgment  again&t  the  principal  debtor 

and  the  ieeuanee  and  return  uneatiefied  of  an  execution  muet  be  t^^tlm.l  The 
following  contract  of  guaranty,  *'In  consideration  of  the  delivery  of  milk, 
etc.,  by  the  parties  of  the  first  part  to  the  party  of  the  second  part,  and  for 
value  received,  I  guarantee  the  collection  of  the  amounts  to  become  due  on 
the  above  contract,"  is  a  conditional  one  and  cannot  be  enforced  against  the 
guarantor  until  the  parties  of  the  first  part  to  the  contract  have  obtained 
Judgment  against  the  party  of  the  second  part  thereto  for  the  amounts  due 
under  the  contract  and  an  execution  issued  on  such  Judgment  has  been 
returned  unsatisfied.    Blanding  «.  Cohen 44S^ 

6.  When  thown  they  are  eonduttive  againet  the  guarantor  hawing  notice 

of  tfie  suit.]  In  an  action  brought  against  the  guarantor  upon  the  guaranty,  a 
Judgment  recovered  against  the  party  of  the  second  part  to  the  contract  in 
an  action  which  the  guarantor  was  given  an  opportunity  to  defend  con- 
clusively establishes  the  amount  due  under  the  contract  and  it  is  unneces- 
sary for  the  plaintiffs  to  make  afi&rmative  proof  thereof.    Id. 

7.  The  guarantor  i$  liable  for  the  coete  ofeueh  euit,  the  sheriff's  feee,  etc,} 

The  guarantor,  in  addition  to  the  amount  due  under  the  contract,  is  liable  for 
the  costs  emiwaced  in. the  judgment  against  the  party  of  the  second  part 
to  the  contract  and  the  sheruTs  fees  for  receiving  and  returning  the 
execution.    Id, 

The  interpretation,  etc.,  of.  by  what  law  governed  —  presumption  as 

to  the  place  of  performance  —  intention  of  the  parties  —  action  in  the  State 
of  New  York  on  a  bond  for  a  deficiency  on  the  foreclosure  of  a  mortgage 
on  land  in  another  State  —  the  right  of  recovery  is  regulated  by  the  law  of 

such  other  State.     STUMPr  v,  Hallahan * 383 

See  Conflict  of  Law. 

Duty  of  a  water  company  to  supply  water  to  a  customer  —  it  is 

bound  to  force  the  water  into  the  customer's  house — the  practice  of  opening 
water  taps  in  cold  weather  does  not  excuse  it  —  a  vis  mqfor  is  not  a  defense. 

Whitehousb  v.  Staten  Island  Water  Co IIS 

See  Corporation. 

Installment  of  plumbing  in  a  building  under  an  agreement  that  it  is 

to  remain  the  property  of  the  plumber  until  paid  for  —  right  of  a  purchaser 
of  the  property  under  a  mortgage  foreclosure  suit.    McMillan  v.  Leamam.  4Stt 
See  MoRTOAGB. 

A  contract  providing  for  the  use  of  a  railroad  by  care  forty-eight  feet 

long  weighing  not  to  exceed  twenty-five  tons  does  not  Justify  the  use  of  care 
fifty -one  feet  long  weighing  forty-two  tons. 

Schenectady  R.  Co.  v.  United  Traction  Co 277 

See  Railroad. 

Apportionment  of  a  tax  on  land,  so  as  to  assess  the  land  to  one  person 

and  the  buildings  thereon  to  another  —  such  a  severance  may  be  created  by 

contract.     Matter  of  Long  Beach  Land  Co 159 

See  Tax. 

Municipal  corporations  cannot  be  estopped  by  the  unauthorized  or 

illegal  agreements  or  acts  of  their  agents. 

T*eople  ex  rel.  Sweet  v.  Bd.  Supervisors 827 

See  County. 

Action  for  services  in  assisting  in  the  purchase  of  an  electric  plant — 

when  a  promise  to  pay  will  be  implied.    Habt  v,  Malonby 37 

See  Principal  and  Agent. 

Deposit  in  bank. 

See  Banking. 

'^—  Of  insurance. 

See  Insurance. 

-^—  Relating  to  landlord  and  tenant. 
See  Landlord  and  Tenant. 

—  Law  of,  relating  to  mortgages. 
See  Mortgage. 
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Aeeount  $iated  by  oral  agreement. 

See  Pleading. 

Cf  eale  of  personal  property. 

See  Sale. 

CONTBIBnTOBY  NEGUGENCE : 

See  I^BOLIGENCB.  PASS. 

OOSFO&ATION  —  Scrip  certijieate  iseued  by  a  corporation  —  tehen  payment 
thereof  m/ty  be  enforced  against  Vie  corporation  —  effect  of  the  corporation  having 
paid  other  scrip  certificates.]  1.  In  1875  a  domestic  manufacturing  corpora- 
tion passed  a  resolution  providing  for  a  regular  cash  dividend  and  for  the 
creation  of  a  surplus  and  that  ''scrip  for  amount  of  surplus  be  issued  to 
stockholders  in  proportion  to  stock  now  held  and  subject  to  same  conditions 
and  payable  at  the  pleasure  of  the  company."  ' 

Pursuant  to  such  resolution  the  followicg  scrip  certificate  was  issued  to 
one  Billlngham,  a  stockholder: 

••No.  «?.  $935.29. 

*•  E.  P.  Glbason  Manufacturing  Co. 

*'  This  certifies  that  F.  Billingham  is  entitled  to  Nine  Hundred  Thirty -Five 
29X100  Dollars,  Scrip  Dividend,  representing  the  undivided  earnings  on 
Certificate  No.  of  the  E.  P.  Gleason  Manufacturing  Co.  for  the  year 

18—.  /  [seal.] 

"  This  dividend  is  payable  at  the  'pleasure  of  the  Company,  and  in  case 
of  surrender  of  Certificate  of  stock  on  which  it  is  issued,  this  Certificate  is 
to  be  surrendered*  with  it. 

••P.  W.  BELMONT,  Secretary,  "E.  P.  GLEASON,  President." 

A  by-law  of  the  corporation  provided  that  employees,  on  retiring,  would 
be  required  to  return  their  stock  and  would  receive  the  amount  which  they 
paid  therefor  and  a  proportion  of  dividends.  After  the  death  of  Billingham, 
who  was  an  employee  of  the  corporation,  his  widow  and  sole  legatee  tendered 
the  scrip  dividend  certificate -to  the  company  and  demanded  payment  thereof 
and  likewise  tendered  the  stock  which  her  husband  held  at  the  time  of  his 
death.  The  corporation  having  refused  to  pay  the  scrip  dividend  certificate, 
Billingham's  widow  brought  an  action  to  recover  the  amount  thereof. 

In  such  action  it  appeared  that  since  1881  the  corporation  had  paid  interest 
at  the  rat«  of  four  per  cent  per  annum  on  the  scrip  dividend  certificates;  that 
it  carried  such  scrip  dividends  on  its  books  as  a  liability;  that  some  of  the 
stockholders  were  paid  their  scrip  dividend  certificates  without  their  retire- 
ment from  the  employ  of  the  company  and  without  the  surrender  and  pay- 
ment of  the  capital  stock  held  by  them. 

Held,  that  the  plaintiff  was  entitled  to  recover; 

That  the  scrip  dividends,  when  declared,  became  a  severed  indebtedness  of 
the  company  and  that  only  the  time  for  the  payment  thereof  was  postponed; 

That  the  obligation  to  pay  the  scrip  dividend  being  absolute,  such  pay- 
ment was  to  be  made  within  a  reasonable  time,  notwithstanding  the  provi- 
sion of  the  certificate  that  "  This  dividend  is  payable  at  the  pleasure  of  the 
Company;" 

That,  m  any  event,  the  corporation  by  paying  scrip  dividend  certificates 
similar  to  that  issued  to  Billineham  placea  all  of  the  certificate  holders  on 
the  s^me  plane  and  could  not  discriminate  against  the  plaintiff. 

Billingham  v.  Gleason  Mfg.  Co 470 

2. Duty  of  a  water  company  to  supply  water  to  a  customer.']    Where  a 

private  corporation,  engaged  in  the  business  of  furnishing  for  a  consideration 
water  to  the  inhabitants  of  a  village,  has  for  a  number  of  years  furnished  at  an 
annual  rental  water  to  the  house  of  a  resident  of  that  village,  and  in  May, 
1903,  such  resident  pays  and  the  corporation  accepts  the  annual  rental  for 
the  ensuing  year,  an  implied  contract  is  thereby  created  under  which  it  is  the 
duty  of  the  corporation  during  such  ensuing  year  to  furnish  water  to  the 
resident's  house  in  the  same  manner  as  it  has  done  during  the  preceding 
years.    Whitehouse  v.  Staten  Island  Water  Co 112 

8. It  is  bound  to  force  lite  water  into  the  customer's  liortse.]  Such  con- 
tract contains  an  implied  provision  that  the  quantity  of  water  supplied  by 
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the  corporation  shall  be  sufflcient  for  the  ordinary  uses  to  which  it  is  applied 
by  the  resident,  and  that  the  water  shall  be  forced  into  the  resident's  house 
irrespective  of  the  altitude  of  such  house  above  the  water  main.    Id. 

4. T?ie  prcbcties  of  opening  water  taps  in  cold  weather  does  not  excuse 

it  J]  The  corporation  is  not  relieved  from  liability  for  a  failure  to  maintain 
sufficient  pressure  in  its  mains  to  force  the  water  into  the  resident's  house 
during  the  winter  months,  because  of  a  practice  existing  on  the  part  of  its 
consumers  to  allow  water  taps  to  remain  open  during  such  months  in  order  to 
prevent  freezing,  itappearing  that  one  of  the  rules  of  the  water  company  was 
that  "  faucets  are  not  to  be  left  open  to  prevent  frosting  of  pipes  in  cold 
weather."    Id, 

5. A  vis  major  is  not  a  defense.]    The  vis  major  is  not  an  excuse  for  the 

non-performance  of  an  absolute  undertaking.    Id. 

6.  Corporate  name  —  use  of  one  calculated  to  deceive —  "  Columbia  Chem- 
ical Company"  an  existing,  and  **  T?ie  Columbian  Chemical  Company"  a  pro- 
posed corporation,  — duty  of  the  Secretary  of  State  not  to  file  the  second.]  The 
name  "  The  Columbian  Chemical  Company,"  stated  in  a  certificate  of  incor- 
poration as  the  name  of  a  proposed  corporation,  so  nearly  resembles  the 
name  "Columbia  Chemical  Company,"  which  had  been  adopted  by  an  exist- 
ing corporation,  that  it  is  calculated  to  deceive,  and  it  is  the  duty  of  the  Sec- 
retary of  State,  under  section  6  of  the  General  Corporation  Law  (Laws  of 
1892,  chap.  687,  as  amd.  by  Laws  of  1902,  chap.  9),  to  refuse  to  file  the 
certificate  of  incorporation.    Pboplb  ex  kel.  Columbia  Co.  v.  O'Brien 296 

7. Remedy  in  ease  he  does — certiorari  and  suit  in  equity.]  Where,  how- 
ever, the  Secretary  of  State  does  file  and  record  the  prt)posea  certificate  of 
incorporation  and  the  cancellation  thereof  may  complicate  business  trans- 
actions affecting  not  only  the  incorporators  and  stockholders  but  those  who 
have  had  dealings  with  the  corporation  so  formed,  relief  will  not  be  afforded 
to  the  aggrieved  corporation  under  a  writ  of  certiorari,  as  the  action  of  the 
Secretary  of  State  is  not  conclusive  and  the  aggrieved  corporation  has  an 
adequate  remedy  by  an  action  in  equity.    Id. 

8.  Hemedy  in  case  the  Secretary  of  State  rrfuaes  to  file  a  certificate  of 

incorporation.]  Semble,  that  a  writ  of  certiorari  may  be  issued  to  review  the 
action  of  the  Secretary  of  State  in  refusing  to  file  and  record  a  certificate  of 
incorporation  on  the  ground  that  the  name  of  the  proposed  corporation  is  the 
same  as  that  of  an  existing  domestic  corporation  or  so  nearly  resembles  such 
name  as  to  be  calculated  to  deceive.    Id. 

9.  Certiorari  will  not  lie  if  another  remedy  is  available,]     The  remedy 

by  certiorari  is  seldom,  if  ever,  allowed  where  there  is  any  other  adequate 
remedy.    Id. 

Creditor's  action  to  obtain  an  adjudication  that  a  transfer  by  one  cor- 
poration to  another  was  an  illegal  preference  —  the  admission  as  a  party  to 
such  creditor's  action  of  a  receiver  of  the  flret-mentioned  corporation, 
appointed  in  a  sequestration  action  —  the  corporation  receiving  such  illegal 

g reference  is  not  entitled  to  a  discontinuance  of  the  creditor's  action  on  pay- 
ig  the  amount  due  to  the  creditor  instituting  it  —  the  receiver  is  entitle<i  to 
an  affirmative  judgment.     Raymond  v.  Secukity  Trust  &  Life  Ins.  Co.  . .  545 
See  Equrry. 

Railroad  —  certificate  of  the  Railroad  Commissioners  that  public  con- 
venience and  a  necessity  required  its  construction  —  not  void  where  the  road 
as  surveyed  exceeds  that  stated  in  the  certificate  of  incorporation  and  the 
paid-in  capital  stock  does  not  justify  the  former  —  what  is  a  sufficient  publi- 
cation of  the  articles  of  association. 

People  ex  kel.  Erie  R.  R.  Co.  v.  Bd.  R.  R.  Comrs. 251 

See  Railroad. 

Executors  and   trustees  —  use  of  the  funds  of  an  estate  to  liquidate 

debts  of  a  corporation,  the  stock  and  bonds  of  which  were  held  by  the  tes- 
tator—  payments  by,  to  sustain  the  price  of  stock  in  the  market. 

Matter  OF  Corbin. 25 

See  Executor  and  Adicinibtrator. 
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Liability  of  one  contractiiig  to  sell  stock  of  a  corpOTation  pursuant  to 

an  agreement  made  by  a  committee  assuming  to  act  as  agents  of  tlie  stock- 
holder.   Qarrett  Co.  v.  Applkton 607 

See  Sale. 

•— —  Building  and  loan  ataodation, 
Bee  Association. 

Liability  of  bank  offloere  where  depoeite  are  taken  by  them  with  knowledge 

tA(U  the  bank  is  ineolvent. 
See  Banking. 

To  carry  on  insurance  bueineu. 

See  Insurancb. 

Taxation  of  eoi'porations. 

See  Tax. 

COSTS  —  On  a  reversal  of  an  interlocutory  judgment  overruling  a  demurrer  to 
two  only  of  seven  causes  of  action  stated  in  a  complaint  —  wliat  costs  are 
aUowed^  1.  A  decision  oi  the  Appellate  Division,  made  on  an  appeal  from 
an  interlocutory  Judgment  overruling  a  demurrer  to  two  of  seven  causes  of 
action  stated  in  a  complaint,  directing  that  "  the  interlocutory  judgment  so 
appealed  from  be.  ana  the  same  is  hereby  reversed,  and  demurrer  sustained, 
with  costs,"  construed  as  though  it  read  *'  interlocutory  judgment  reversed, 
with  costs,  and  demurrer  sustained,  with  costs." 

Cassavot  v.  Pattison , 128 

2.  Such  costs  are  not  immediately  coUeetibU.']    In  such  a  case,  where 

other  issues  remain  to  be  tried,  although  the  costs  awarded  are  absolute,  they 
are  not,  under  the  provisions  of  sections  8232  and  3288  of  the  Code  of  Civil 
Procedure,  immediately  collectible  by  execution.    Id. 

3.  Proper  form  of  Judgment  in  respect  to  such  costs.]    The  judgment 

entered  after  the  decision  of  the  Appellate  Division  should,  therefore,  not 
provide  that  the  defendant  have  execution  for  the  costs  so  awarded  to  him, 
but  should  provide  that  such  costs  shall  be  included  in  the  final  judgment 
if  rendered  in  favor  of  the  defendant  and  that  they  shall  be  set  off  against  the 
plaintiff's  costs  if  final  judgment  is  rendered  in  favor  of  the  latter.    Jd. 

4.  Additional  allowance  sustained  in  t?ie  absence  of  an  exception.]    The 

Appellate  Division  will  not,  in  the  absence  of  an  exception,  interfere  with 
the  action  of  the  judge  presiding  at  the  trial  of  a  negligence  action  in  grant- 
ing an  extra  allowance  of  costs  to  a  successful  plaintiff. 

Sheridan  v.  Intbrborouoh  Rapid  T.  Co 534 

Quaranty  of  collection  —a  judgment  against  the  principal  debtor  and 

the  issuance  and  return  unsatisfiea  of  an  execution  must  be  shown  —  the 
guarantor  is  liable  for  the  costs  of  such  suit,  the  sheriff's  fees,  etc. 

Blandino  v.  Cohen 442 

See  Contract. 

Commission  to  inquire  as  to  mental  capacity  —  what  orders  directing 

the  payment  of  the  commissioners'  fees,  where  the  alleged  incompetent  is 
found  to  be  capable  of  managing  her  affairs,  are  not  enforcible  out  of  her 

estate.     Sander  v.  Larner 167 

See  Insane. 

Right  of  a  warehouseman  where  two  conflicting  orders  to  transfer 

goods  arc  served  upon  him  to  interplead  the  several  claimants  —  an  allow- 
ance to  the  warehouseman  based  on  the  value  of  the  goods  in  storage  is 

improper.     Beebe  v.  Mead 500 

See  Pleadino. 

Offer  of  judgment  for  a  specified  sum  in  an  action  to  foreclose  a 

mechanic's  lien  —  the  recovery  of  a  judgment  for  the  foreclosure  of  the  lien 
for  a  smaller  sum  is  more  favorable  to  the  plaintiff.     McNally  v.  Rowan  . .  342 

See  JUDGICENT. 

Allowance  to  counsel  for  indigent  persons  accused  of  a  crime  ptinish- 

able  with  death  —  it  may  be  made  for  each  of  several  trials 

People  v.  Montgomery 888 

See  Crime. 
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00T7NT7  —  The  exp^fifei  of  a  litigation,  arising  out  of  the  action  of  a  town  in 
aeeeuing  a  railroad  at  a  rate  fixed  and  directed  by  the  board  of  eupenrieon, 
are  not  a  county  charge  —  an  agreement  by  the  board  of  eupervieore  to  pay 
them  is  ultra  vires.]  1.  Where  the  board  of  superTisors  of  a  county  makes 
a  recommendation  that  the  towns  therein  shall  assess  all  railroads  a  certain 
sum  per  mile,  and  passes  a  resolution  that,  in  case  any  town  shaU  become 
involved  in  litigation  with  a  railroad  company,  in  consequence  of  assessing 
the  railroad  company  at  the  rate  specified  in  the  recommendation,  the  county 
will  bear  the  expense  of  the  litigation,  such  resolution  is  ultra  Hree. 

People  ex  bel.  Sweet  v.  Bd.  Sxtfertisors 827 

2. It  does  not  create  an  eetoppel.]    If  a  town  in  the  county,  after  having 

assessed  a  railroad  company  at  the  rate  specified  in  the  recommendation, 
becomes  involved  in  a  litigation  with  the  railroad  company,  which  results 
in  the  reduction  of  the  assessment,  it  cannot  compel  the  county  to  reim- 
burse it  for  the  expenses  incurred  by  it  in  the  litigation. 

Municipal  corporations  cannot  be  estopped  by  the  unauthorized  or  illegal 
agreements  or  acts  of  their  agents.    Id, 

Tax  sale  —  purchase  of  land  by  the  county  —  reassessment  of  such 

land  for  the  purposes  of  taxation  —  power  of  the  supervisors  to  change  the 
assessment  roll  —  expenses  of  sale  and  advertisement,  how  paid  —  form  of 

the  notice  of  sale.    Armstrong  v.  Countt  of  Nassau 116 

See  Tax. 

00T7NT7  COXTBT : 

See  Court. 

OOXJNTY  T&BASTTBEB—  Tax  eale  by. 
See  Tax, 

COXTBT  —  Cuetodv  of  children  by  tJie  court  —  ite  power  to  enforce  the  duty  of  a 
father  to  support  them  by  a  decree  in  an  action  for  separation  or  divorce  —  it 
has  no  power  to  amend  a  decree  making  no  provision  on  the  subject  —  the  oou7 1 
is  not  eompeUed  to  make  such  a  provision  in  a  decree  — practice  of  reserving  the 
right  in  a  decree  to  thereafter  make  such  provision,  approved. 

See  Salomon  v.  Salomon 688 

Pofoer  of  tJie  App'dUUe  Division  to  entertain  an  appeal  from  a  County 

Court* s  affirmance  of  a  judgment  by  drfauU — proof  required  that  the  drfendant 
indrfauU  has  a  meritorious  defense — interference  with  the  discretion  of  the 
County  Court  where  a  substantial  right  is  involved — rule  applied  the  same  as  on 
appeals  from  the  Special  Term. 

See  Kilts  v.  Nbahr 817 

The  authority  of  an  attorney  in  a  Justices  Court  ceases  when  the  case  ie 

submitted — on  appeal  the  respondent  may,  before  the  return,  appear  in  the 
County  Court  arid  serve  an  offer  of  judgment  —  an  affidavit  need  not  accompany 
such  an  offer  —  special  appearance  otherwise  than  as  specified  in  Code  of  Civil 
Procedure,  section  421. 

See  Cutting  v,  Jessmer 288 

Review  of  the  discretion  of  one  Special  Term  by  another  —  t?ie  Appdtaie 

Division  will  not  interfere  with  the  discretion^  the  Special  Term,  nor  with  the 
manner  of  dispatch  of  business  at  tfie  Special  Term — when  a  review  is  proper. 

&0  Matter  OF  White 172 

Rule  15  of  the  Appellate  Divieion,  third  department  —  corieeauenee  of  a 

failure  to  serve  the  brief  within  the  time  prescribed  btfore  a  term  of  the  AppeUcUe 
Division, 

See  Matter  of  Haase 886 

Discretion  of  the  Special  Term  in  denying  a  motion  for  a  biU  of  par- 

iicularSf  when  not  interfered  with  by  the  AppelkUe  Division, 

iSlstf  Messer  t>.  Aaron 169 

Rules  of. 

See  General  Rules  of  Practice. 

—  Cf  justices  of  the  peace. 

See  Justice  of  the  Peace. 
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COUBT—  Continued, 

Municipal  Court  in  New  York  city. 

See  Municipal  Corporation. 

Cf  iurrogatee. 

See  Surrogate. 

OOvjsmANT  — /n  a  leaee. 

See  Landlord  and  Tenant. 

CRBPTBTTiTTY  —Of  a  witness. 

See  Witness. 

OKBDITOB'S  SUIT : 

See  Equity. 

To  set  aside  a  fravdulent  conveyance. 

See  F^UDULENT  Conveyance. 

PAOB. 

CBUCB  —  Fhlse  imprisonment  —  the  filing  of  an  information  alleging  a  viola- 
tiotiofan  illegal  resolution  of  a  town  board —  it  gives  the  magistrate  jurisdic- 
tion —  the  complainant  is  liable,  if  at  all,  for  malicious  prosecution  —  latitude 
allowed  in  determining  the  sufficiency  of  an  information^  1.  One  Nichols  pre- 
sented to  a  magistrate  of  the  town  of  Berlin,  in  Rensselaer  county,  an 
information  alleging  that  one  Gilbert  had  committed  the  crime  of  peddling 
teas  and  coffees  and  other  merchandise  in  the  streets  of  the  town  of  Berlin 
without  having  obtained  a  license  therefor  as  required  by  an  ordinance 
adopted  by  the  town  board  pursuant  to  section  184  of  the  Town  Law  (Laws 
of  1890,  chap.  569,  added  by  Laws  of  1898,  chap.  588,  and  amd.  by  Laws 
of  1899,  chap.  814).  The  magistrate  issued  a  warrant  for  Qilbert's  arrest, 
hut,  it  appearing  upon  the  hearing  that  the  resolution  or  ordinance  passed 
by  the  town  board  was  ineffectual  for  the  reason  that  it  related  only  to  non- 
residents of  the  town,  discharged  Qilbert. 

In  an  action  subsequently  brought  by  Gilbert  against  the  magistrate  and 
Nichols  for  false  imprisonment,  it  was 

HM,  that  the  complaint  therein  was  pro|>erly  dismissed; 

That  the  facts  stated  in  the  information  were  sufficient  to  give  the 
magistrate  jurisdiction  to  issue  a  warrant  for  Gilbert's  arrest,  and  that  the 
magistrate  was  not  compelled  at  the  time  he  issued  such  warrant  to  ascer- 
tain whether  there  were  defects  in  the  resolution  or  ordinance  passed  by  the 
town  board  which  might  render  it  invalid; 

That  in  issuing  the  warrant  the  magistrate  acted  Judicially  and  could  not 
be  held  liable  for  so  doing; 

That  the  fact  that  it  appeared  upon  the  hearing  that  the  ordinance  or 
resolution  adopted  by  the  town  board  was  invalid,  and  that  the  accused  had 
committed  no  crime,  did  not  make  the  original  warrant  void  or  irregular, 
or  render  the  magistrate  liable  for  having  issued  it; 

That  the  cnmplaint  beiug  sufficient  to  give  the  magistrate  jurisdiction, 
and  the  warrant  being  valid,  the  complainant  was  not  liable  for  false 
imprisonment  but  only,  if  at  all,  in  an  action  for  malicious  prosecution; 

That  great  latitude  should  be  allowed  in  determining  the  sufficiency  of  an 
information  attacked  collaterally.     Gilbert  v.  Sattbrlbb 818 

2  Allowance  to  counsel  for  indigent  persons  accused  of  a  crime  punishaUe 

with  death  —  it  may  be  made  for  each  of  several  trials,]  A  person  accused  of 
the  crime  of  murder  in  the  first  degree  was  tried  at  a  Trial  Term  of  the 
Slipreme  Court  and  was  convicted.  The  judgment  of  conviction  was  reversed 
by  th^  Court  of  Appeals,  and  a  second  trial  was  had  at  a  Trial  Term  of  the 
Supreme  Court  held  in  a  different  county  from  the  one  in  which  the  first 
trial  took  place,  and  presided  over  by  a  different  justice. 

Edd,  that  under  section  808  of  the  Code  of  Criminal  Procedure,  relative 
to  the  compensation  of  an  attorney  assigned  to  defend  a  person  accused  of 
a  crime  punishable  by  death,  the  justice  presiding  at  the  second  trial  had 
power  to  allow  the  accused's  counsel  reasonable  compensation,  not  exceeding 
the  $500  specified  in  that  section,  for  the  services  rendered  by  him  upon  the 
second  trial,  notwithstanding  that  the  accused's  counsel  had  previously 
received,  pursuant  to  the  provisions  of  the  said  section  of  the  Code  of  Crimi- 
nal Procedure,  $500  for  the  services  rendered  by  him  upon  the  first  trial  and 
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$500  for  the  services  rendered  by  him  upon  the  appeal  to  the  Court  of 
Appeals;  , 

That  the  limitation  of  $500  contained  in  the  section  cited  was  intended  to 
apply  only  to  a  single  trial  or  to  a  single  appeal,  and  tUat  successive  allow- 
ances mav  be  granted  upon  successive  trials  hj  the  court  at  different  terms: 

That  the  expression  contained  in  the  section,  *'the  court  in  which  the 
defendant  is  tried,"  means  the  specific  term  at  which  the  defendant  was  tried, 
and  that  a  prior  trial  at  another  term  of  the  same  court  is  a  trial  by  another 
court  within  the  fair  construction  of  the  section.     People  v.  Montooicert.  338 

3.  Presentment  by  a  grand  jury  censuring  public  officers  —  when  not 

ezpunged.'\  A  presentment  made  by  a  grand  iury  in  the  exercise  of  the  inquisi- 
torial or  visitorial  powers  vested  in  that  body  by  section  200  of  the  Code  of 
Criminal  Procedure,  which  provides.  **The  grand  Jury  must  inquire:  1. 
Into  the  case  of  every  person  imprisoned  in  the  Jail  of  the  county,  on  a 
criminal  charge,  and  not  indicted;  3.  Into  the  condition  and  manil{gemcnt  of 
the  public  prisons  in  the  county;  and  3.  Into  the  willful  and  corrupt  mis- 
conduct in  office  of  public  officers  of  every  description  in  the  county,"  and 
by  section  261  of  that  Code,  which  provides.  *' They  are  also  entitled  to  free 
access,  at  all  reasonable  times,  to  the  public  prisons,  and  to  the  examination, 
without  charge,  of  all  public  records  in  the  county,"  will  not  be  expunged 
because  it  is  not  accompanied  by  an  indictment  or  because  it  incidentally 
censures  specified  public  officials  for  not  performing  the  duties  of  their 
respective  offices  in  a  manner  meeting  the  approval  oi  the  grand  Jury. 

Matter  of  Jones  «.  People 55 

4.  It  may  be  sent  back  and  resubmitted  to  the  same  or  anot?ier  grand 

jury.]  Semble,  that  while  such  a  presentment  neither  calls  upon  nor  suffers 
the  censured  officials  to  answer,  the  court,  in  the  exercise  of  its  inherent 
power,  may,  on  the  application  of  the  censured  officials,  refer  or  resubmit 
the  matter  to  the  further  inquiry  of  the  grand  iury  or  of  another  grand 
Jury  in  order  that  Justice  may  be  done  after  a  full  hearing.    Id. 

5.  Expunged  wliere  tlie  case  warrants  an  indictment  and  none  is  found.} 

Semble,  that  where  the  grand  Jury  make  a  presentment  without  following  it 
with  an  indictment,  in  a  case  which  would  warrant  an  indictment,  and  Uius 
enable  the  accused  to  defend  the  charge,  the  presentment  may  be  expunged. 
Id. 

6.  Abduction  in  marrying  a  female  under  eighteen  trithout  her  parent's 

consent — proof  t/iat  the  accused  had  at  the  time  a  wife  is  incompetent.]  Upon 
the  trial  of  an  indictment  charging  the  defendant  with  the  crime  oi  abduc- 
tion, as  specified  in  subdivision  1  of  section  282  of  tbe  Penal  Code,  in  that 
he  married  a  female  under  the  age  of  eighteen  years  without  the  consent  of 
her  mother,  who  was  her  only  living  parent,  and  who  had  the  legal  charge 
of  her  person,  testimony  that  the  defendant  had  a  wife  living  at  the  time  of 
his  marriage  with  the  abducted  female  is  incompetent,  as  that  fact  is  not  an 
element  of  the  crime  charged  in  the  indictment.    People  v.  Cerami 366 

I 

Bail — money  deposited  in  lieu  thereof — monev  deposited  is  regarded 

as  recovered  on  a  recognizance  —  after  forfeiture  of  the  bail  the  money  can 
not  be  recovered  although  shown  to  belong  to  an  estate  of  which  the  accused 
was  executor — a  magistrate  on  an  adlournment  of  an  examination  ma^  admit 
to  bail,  although  the  offense  is  punishable  by  imprisonment  exceeding  five 

years.    Sutherlakd  o.  St.  Lawrence  County 299 

See  Arrest. 

BAM  —  Erection  of  under  a  license  —  injury  from  percolating  waters. . 
See  License. 

"DAMAQiES— Damages  for  the  change  of  grade  of  a  street  in  New  York  city— 
failure  to  establisli  that  the  building  in  question  was  built  subsequent  to  the  estah- 
lishment  of  the  original  grade— the  decision  of  the  board  of  assessors  cotifirtned 
by  that  of  the  board  of  revision  of  (tssessments  is  final. 

See  People  ex  rel.  Rothschild  v.  Muh -^3 

Measure  of  damages  —  w7iere  merchantable  trees  are  wrongfiiUy  cut  near 

a  public  highway  it  ordinarily  is  their  value — where  the  land  has  a  value  for  use 
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OB  a  Bummer  home  the  ruie  is  different  —campetervcy  to  testify  as  an  expert  in  the 
tatter  case. 

See  Ferguson  v.  Buckbll 218 

Sale  by  stockbrokers  of  a  customer's  stock --the  ratification  by  tlie  customer 

of  such  sale,  based  upon  an  incorrect  report  as  to  the  amount  realized,  may  be  dis- 
affirmed — if  not,  the  stockbrokers  are  liable  only  for  the  amount  actually  realized. 

/Sfed  Stewart  f>.  Harris. 181 

Attorney  and  client  —  liability  of  tlie  laitirfor  th'.act  of  tlie  former  in 

issuing  an  execution  in  violation  of  a  stay  —  mectsure  of  datnages  in  such  case  — 
tTie  question  as  to  an  exeessiw  lety,  ?unD  raised. 

See  Barber  v.  Dewes 432 

Diversion  of  subterranean  waters,  by  driven  toeUs,  for  a  dty  water  supply 

—  the  owner  of  the  land  thus  injured  is  entitled  to  an  injunction  and  damages  — 
a  finding  that  no  damage  resulted,  not  sustained. 

See  Reisert  v.  City  op  New  York ©8 

Eminent  domain  —  damages  as  between  the  lessor  and  lessee  of  the  prem- 
ises taken— tenants  fixtures,  how  valued — provision  of  lease  allowing  fixtures  to 
be  removed  by  the  tenant. 

See  Matter  op  City  of  New  York 527 

Eminent  domain  —  driven  weUs  used  to  provide  a  city  water  supply  — 

lowering  of  the  level  of  subterranean  water  appurtenant  to  adjacent  farms — 
^neasure  of  dnnutges. 

See  Dinger  v.  City  of  New  York 202 

Breach  of  an  agreement  by  a  landlord  to  repair  a  ceiling  —  tlie  landlord 

is  not  liable  for  injury  done  to  a  tenant  by  its  fall. 

See  Boden  v.  Scholtz 1 

-—  In  negligence  cases. 

See  Negligence.  ' 

DEBTOB  Ain>  GBEDITOB  —  Creditor's  action  to  obtain  an  acljudication 
that  a  transfer  by  one  corporation  to  another  was  an  illegal  preference  —  t/u 
admission  as  a  party  to  such  creditor's  action  of  a  receiver  of  t/ie  first-mentioned 
corporation,  appointed  in  a  sequestration  action  —  t?ie  corporation  receiving  such 
illegal  preference  is  not  entitled  to  a  discontinuance  of  tlie  creditor's  action  on 
paying  tlie  amount  due  to  the  creditor  instituting  it  —  tlie  receiver  is  entitled  to 
an  affirmative  judgment. 

See  Matter  op  Mayor  (Whitlock  Avenue) 546 

4iontempt  —  application  to  punish  amudgment  debtor  for  a  failure  to 

appear  {/i  proceedings  supplementary  to  erecunon  —  an  order  adjudging  lier  in 
contempt  unless  she  appears  at  a  time  stated  is  appealable  —  wlutt  is  the  better 
praetiSf^ 

'.See  Rupert  v.  Lee 492 

^n  execution  against  the  salary  of  a  policeman  tn  New  York  city  is  not 

autltoriBsd  by  section  1391  of  the  Code  of  Civil  Procedure. 

,See  Rosenstock  v.  City  of  New  York 9 

J^^^^f'^plion  as  to  tlie  existence  of  creditors  of  a  decedent. 

^See  HuYLER  V.  Dolson.     (Nos.  1  &  2) 88 

Fraudulent  conveyance  by  a  debtor. 

See  Fraudulent  Conveyance. 

DECREE : 

See  Judgment. 

DEED— Deed  to  ''William  J.  Curtis,  trustee,"  his  heirs  and  assigns  — a 
conveyance  by  **  William  J.  Curtis,  trustee,"  is  effectual  to  pass  the  title  — 
defect  in  title  —  when  it  must  be  established  by  a  purchaser  refusing  to 
accept  it  —a  recital  that  land  is  subject  to  rpstrictions  —  when  innocuous. 

Title  Guarantke  &  Trust  Co.  v.  Fallon 187 

See  Vendor  and  Purchaser. 
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An  easement  acquired  by  deed  extinguished  only  by  grant  or  adverse 

possession.    McCullouoh  v,  Bboad  Exchanob  Co 566 

See  Easbment. 

Of  trust. 

See  Trcst. 

DEFINITIOK  —  "  Beguiar  derk  "  —  meaning  cf  term  ae  used  in  section  1543 
of  the  Qreater  New  York  charter. 

See  People  ex  bel.  Blatchford  i^.  McAdoo 188 

DEIilVEBT  —  Of  goods  sold, 
/SmSale. 

DEICAND  —  In  a  eompiaint  of  mon^  due  instead  of  for  damages. 
See  PuEADiiifo. 

DEMUBBEB: 

See  Pleading. 

DEPOSIT  — /MftanA;. 
See  Banking. 

DEPOSinOK  —  Examination  of  a  sick  or  infirm  party  as  a  toitness  during  the 
trifil.]  1.  The  provision  of  subdivision  5  of  'section  872  of  the  Code  of  Civil 
Procedure  relating  to  the  examination  out  of  court  of  sick  or  infirm  witnesses, 
to  the  e£Fcct  that  such  subdivision  does  not  apply  where  the  person  to  be 
examined  is  a  party,  was  inserted  before  the  examination  of  a  party  at  his 
own  instance  was  authorized,  and  the  provision  was  designed  to  confine  the 
scope  of  that  subdivision  to  the  examination  of  a  witness  and  to  make  it  dear 
that  where  the  examination  of  a  party  was  at  the  instance  of  an  adverse  party 
it  was  not  necessary  to  show  that  the  party  to  be  examined  was  about  to 
depart  from  the  State  or  was  so  sick  or  infirm  as  to*  render  it  probable 
that  he  would  not  be  able  to  attend  the  trial.    Hebron  v.  Work 468 

2.  When  it  may  be  ordered.^    Under  section  870  of  the  Code  of  Civil 

Procedure,  as  it  existea  prior  to  its  amendment  by  chapter  696  of  the  Laws  of 
1904,  the  deposition  of  a  party  to  an  action  might,  at  his  own  instance,  be 
taken  out  of  court  before  the  trial  on  the  ground  that  he  was  sick  and 
infirm;  but  prior  to  that  amendment  the  deposition,  when  authorized  at  all, 
could  only  be  taken  before,  not  during,  the  trial. 

Semble,  that  the  power  granted  by  the  amendment  in  1904,  allowing  the 
deposition  to  be  taken  during  the  trial,  should  only  be  exercised  where  the 
necessity  ioj  taking  the  deposition  u&ses  after  the  commencement  of  the  trial, 
and  that  it  shoulof  not  be  cxercise(!^here  the  necessity  therefor  aroee  and 
was  known  to  the  party  and  his  counsel  prior  to  the  commencement  of  the 
trial.    Id. 

8.  Proper  manner  of  application  therefor  during  the  trial.  ]  An  applica- 
tion made  during  a  trial  for  the  taking  of  the  deposition  of  a  party  to  the 
action  should  not  be  granted  where  the  application  was  made  to  the  court 
and  not  to  the  Judge,  and  no  afildavit  was  presented  setting  forth  the  facts 
required  by  the  provisions  of  section  872  of  the  Code  of  Civil  Procedure,  and 
no  order  in  writing  was  made,  entered  or  served  as  required  by  law.  (Code 
Civ.  Proc.  §§767,  873,  875.)    Id. 

4.  WTiat  is  not  a  waiver  of  dtfects  tJierein.]    What  does  not  constitute  a 

waiver  of  such  objections,  considered.    Id. 

5.  Venue  as  prima  facie  evidence.]    The  venue  of  an  affidavit  is  prima 

fade  the  place  where  it  was  taken. 

Shaw  «.  N.  T.  Central  A  H.  R.  R.  R.  Co 246 

DEBBIOE  •—  Warranty  of 
SeeSxLK. 

J>lBA:FFIBMANCR-'Cf  sales  of  personal  property. 
SeeQAUt. 
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DIBCONTINUAKOB  ^Ofa  ereditar^i  action  an  poffing  the  amount  due  to 
ihe  creditor  imtituting  it. 
See  Equity. 

DISOOVEBT  — -  Examination  of  a  party  before  trial. 
See  Deposition. 

DISGBETION  —  Interference  with,  on  appeal. 
See  Appeal. 

DIVEBSIOK  — -  Cf  ioatereourees. 
See  Watbroottbbb. 

DxviilEND  •—  Cfa  corporation. 
See  Corporation. 

DIVOBOE  —  Fmoer  of  the  court  to  er^orce  the  duty  of  a  father  to  iupport  his 
children  by  a  decree  in  an  action  for  divorce. 
See  Parent  and  Child. 

DRAIN  AGE  —  In  cities. 

See  Municipal  Corporation. 

DUBE3S  AND  TJNDXTB  INFLUENCE: 

See  Fraud. 

EASEKENT  —  Excemte  use  of  an  easement,  er^oined.]  1.  An  unlawful  or 
excessive  use  of  an  easement  may  be  enjoined. 

McCuLLouoH  V,  Broad  Exchange  Co 566 

2.  W/uU  is  an  excessive  use,'\    Where  the  nature  and  extent  of  the  use 

of  the  easement  is  unrestricted,  the  use  by  the  dominant  tenement  may  be 
enlarged  or  changed,  but  the  owner  of  the  dominant  tenement  may  not  sub- 
ject the  servient  tenement  to  servitude  or  use  in  connection  with  other 
premises  to  which  the  easement  is  not  appurtenant.    Id, 

8.  An  eascTnent  acquired  by  deed  extinguished  only  by  yrant  or  adverse 

possession.]  An  easemebt  acquired  by  deed  is  not  extinguished  by  non- 
user,  but  only  by  grant  or  adverse  possession.    Id. 

4.  Equity  abhors  forfeiture.]    Equity  abhors  forfeitures  and  will  in  a 

proper  case  relieve  against  their  enforcement,  and  will  not  aid  their  enforce- 
ment, even  where  it  would  not  interfere  against  the  same  at  law.    Id. 

5    Tfie  construction  on  a  lot,  enjoying  a  dominant  easement  of  passage 

over  a  court  and  alley,  of  a  building  whicfi  also  covers  other  lots  not  entitled 
thereto — right  of  the  owner  of  the  servient  tenement  to  restrain  t/ie  use  of  the 
court  and  alley  by  the  occunants  and  for  tJie  uses  of  sucfi.  building  —  easement 
not  adjudged  to  be  forfeited.]  A  partition  deed  embracing  a  number  of  lots 
contained  a  covenant  "  that  for  the  mutuaradvantage  of  all  the  property," 
partitioned  and  conveyed,  an  open  area  constituting  a  part  of  such  property 
"shall  be  forever  left  as  an  open  space,  and  shall  be  unencumbered  by  any 
erection  (except  such  walks  as  now  cross  the  same)  for  the  purpose  of  giv- 
ing light  and  air  and  ingress  to  and  egress  from  all  the  premises  herein 
described;  said  open  spaces  as  they  now  exist  shall  be  maintained  in  good 
order  and  kept  in  cleanly  condition  at  the  joint  and  equal  expense  or  all 
parties  hereto,"  and  that  the  covenant  should  be  held  to  be  a  covenant  run- 
ning with  the  land. 

It  also  contained  a  covenant  with  respect  to  an  a.lley  constituting  part  of 
the  premises  conveyed  that  such  alley  "shall  forever  be  left  open  to  the 
present  height  of  the  same,  as  a  means  of  ingress  and  egress  for  the  advan- 
tage of  all  the  property  hereinbefore  conveyed  and  partitioned." 

Thereafter  the  Broad  Exchange  Company  acquired  title  to  one  of  the  lots 
embraced  in  the  partition  deed  (which  lot  was  dominant  to  the  easement  in 
the  area  and  alley  before  mentioned),  together  with  a  number  of  other  lots 
not  embraced  in  the  partition  deed.  It  constructed  on  the  entire  plot  a 
sinele  office  building  twenty  stories  in  height  and  designed  for  the  accommot 
datlon  of  about  7,o5o  occupants.  The  plant  supplying  heat  and  power  to 
the  entire  building  was  located  in  that  portion  thereof  which  had  been 
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erected  \ipon  the  lot  dominant  to  the  easement.  All  the  coal  used  in  the 
entire  building  and  all  the  waste  paper,  ashes,  sweepings  and  refuse  which 
accumulated  therein  were  conveyed  through  the  alley  and  across  the  open 
area  subject  to  the  easement.  There  was  also  a  door  opening  from  the 
buildinfi;  upon  the  area  which  enabled  employees  and  tenants  of  all  parts  of 
the  building  to  use  the  area  and  alley. 

The  office  space  in  that  part  of  the  building  standing  upon  the  lot  domi- 
nant to  the  easement  was  only  one-fifth  of  the  entire  omce  space  of  tlie  whole 
building.  Such  building  was  constructed  with  connecting  halls  and  stair- 
ways throughout  and  with  interdependent  relations  between  its  various  parts, 
but  it  appeared  that  it  would  not  be  impossible  to  so  alter  or  arrange  the 
building  as  to  permit  the  easement  to  be  used  solely  for  the  advantage  of 
that  portion  thereof  which  was  constructed  upon  the  lot  dominant  to  the 
casement. 

In  an  action  brought  by  the  owners  of  the  servient  tenement  against  the 
Broad  Exchange  Company  to  obtain  a  decree  declaring  the  easement  in  the 
alley  and  area  forfeited  and  extinguished,  it  was 

Held,  that  in  view  of  the  possible  destruction  or  removal  of  the  office^ 
building,  and  of  the  fact  that  it  was  not  impossible  to  so  arrange  the  building 
that  the  easement  in  the  alley  and  area  could  be  used  only  for  the  benefit  of 
that  part  of  the  building  situatedupon  the  lot  dominant  to  the  easement,  the 
owners  of  the  servient  tenement  were  not  entitled  to  a  decree  adjudging  the 
easement  forfeited  and  extinguished; 

That  the  owners  of  the  servient  tenement  were  entitled  to  an  injunction 
restraining  the  Broad  Exchange  Company  from  using  the  easement  and  from 
furnishing  occasion,  or  extendmg  by  implication  or  otherwise  any  invitation, 
to  the  tenants  or  persons  having  business  with  the  tenants  to  use  the  ease- 
ment until  such  time  as  the  building  should  be  so  changed,  altered  or  arranged 
as  to  permit  the  enjoyment  of  the  easement  for  the  advantage  of  the  domi- 
nant tenement  only,  with  leave  to  the  Broad  Exchange  Company  to  appl^  to 
the  court  at  the  foot  of  the  judgment,  on  notice  to  the  owners  of  the  servient 
tenement,  when  that  time  shall  have  arrived,  to  vacate  the  injunction  as  to 
the  dominant  tenement,  leaving  the  injunction,  however,  to  stand  permanently 
as  to  the  remaining  premises.     Id. 

Connected  wtth  the  flow  of  water. 

See  Watercourse. 

EJECTMENT  —  An  interlocutory  judgment  in  partition  directing  a  sale  is 
conclusive,  as  to  the  title  thereby  adjudged,  in  an  action  of  ejectment  involv- 
ing such  title  previously  brought  but  not  previously  tried  —  a  purchaser  at 
a  sale  undpr  such  intenocutory  judgment,  pending  an  appeal  therefrom, 

acquires  a  good  title.     Place  «.  Rogers 196 

See  Partition. 

EMINENT  DOJtLAlJSf  —  Driven  weUe  veed  to  provide  a  eity  water  supply  — 
loicering  of  the  level  of  subtejrafiean  water  appurtenant  to  adjacent  farms — 
measure  of  damages.]  1.  In  actions  brought  against  the  city  of  New  York 
to  recover  damages  for  injury  done  to  farm  land  owned  by  private  individu- 
als, in  consequence  of  the  lowering  of  the  level  of  the  subterranean  waters 
appurtenant  to  such  land,  incident  to  the  operation  of  driven  wells  main- 
tained b^  the  city  as  a  part  of  its  water  supply  system,  the  following  rules 
are  applicable: 

First.  Loss  of  profits,  as  such,  cannot  be  recovered  as  damages. 

Second.  A  plaintiff  is  not  to  be  deprived  of  damages  sustained,  because 
direct  proof  of  the  rental  value  of  the  property  affected,  before  and  after  the 
trespass,  is  not  given. 

Third.  A  plaintiff  is  entitled  to  damages  for  the  diminution  of  the  pro- 
ductive value  of  the  property  occasioned  by  the  trespass,  and  upon  evidence 
showing  the  nature,  character  and  extent  of  the  business  of  cultivating  the 
property  interrupted  or  diminished  by  the  trespass,  plaintiff  is  entitleii  to 
have  an  assessment  of  damages  even  if  upon  the  evidence  it  is  very  difficult 
to  reach  a  satisfactory  result.    Dinger  v.  City  op  New  York 202 

2. Damages  as  between  the  lessor  and  lessee  of  th^  premises  taken  —  fenanfs 

fixtures,  how  valued.]    Where  the  city  of  New  York,  for  the  purpose  of  carry- 
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ing  out  a  local  improTement,  coDdemns  premises,  a  portion  of  which  is  in 
the  possession  of  a  number  of  lessees,  the  lessees  are  only  entitled  to  be 
awarded  such  portion  of  the  value  of  the  fixtures  placed  by  them  upon  the 
demised  premises  as  is  represented  by  the  value,  after  being  detached  from 
the  premises,  of  that  part  of  such  fixtures  which  they  are  entitled  to  remove 
at  the  expiration  of  their  leases.    Matter  of  Citt  of  New  York (S27 

8. Provision  of  lease  dUowing  fixtures  to  be  removed  by  the  tenant S\    A 

provision  contained  in  a  lease,  authorizing  the  lessee  at  the  expiration  of 
the  term  to  remove  fixtures  installed  by  him  upon  the  premises,  does  not 
enlarge  the  legal  right  which  a  tenant  has,  in  the  absence  of  an  express  stipu- 
lation to  that  effect  in  the  lease,  to  remove  from  the  premises  fixtures  placed 
by  him  upon  the  premises  which  have  not  become  part  of  the  realty.    Id. 

^MTUOYTSR  AND  EMPLOYEE: 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACT  -—  Action  for  ir^ury  under. 
See  Negligence. 

EQUITY  —  A  court  of  equity  may  restrain  a  public  officer  from  committing 
a  trespass  —  where  a  policeman  is  staiioned  permanently  in  a  saloon  and  in  a 
dub  room  there  is  no  adequate  remedy  <U  law  —  such  an  act  is  not  justified  by 
the  Liquor  Tax  Law  or  the  New  York  city  charter —  it  violates  the  Constitution 
—  in  granting  an  injunction  order  to  restrain  it,  t!ie  court  should  not  recite  that 
the  captain  ^  police  acted  malicioudy.]  1.  Upon  an  appeal  from  an  order 
granting  an  injunction  pendente  lite,  made  in  an  action  brought  against  the 
defendant  individually  and  as  a  police  captain  of  the  city  ot  New  York  to 
restrain  him  from  persisting  in  an  alleged  continuing  trespass  on  the  plain- 
tiff's property,  it  appeared  that  the  plamtiff  conducted  a  duly  licensed  saloon 
on  the  ground  floor  of  certain  premises  in  the  city  of  New  York;  that  on  the 
second  floor  of  the  building  were  two  rooms,  one  of  which  the  plaintiff 
occupied  as  a  restaurant  and  the  other  of  which  he  rented  to  certain  butchers 
as  a  clothes  room;  that  there  was  also  located  on  the  second  floor  of  the 
building  a  third  room  which  was  occupied  by  an  incorporated  social  club; 
that  access  to  the  second  floor  was  gained  by  a  stairway  located  at  the  side  of 
the  saloon. 

It  further  appeared  that  the  defendant,  who  knew  that  certain  men  whom 
he  suspected  of  being  common  gamblers  were  members  of  the  club,  and 
who  believed  that  they  intended*  to  conduct  a  ^mbling  place  on  the  club 
premises,  stationed  two  oflScers  in  citizens'  clothmg  on  the  plaintiff's  prem* 
ises;  that  one  of  them  took  his  post  in  the  plaintiff's  saloon  and  the  other 
upstairs,  some'times  within  and  sometimes  without  the  plaintiff's  restaurant; 
that  the  continued  presence  of  the  police  oflicers  in  and  upon  the  plaintiff's 
premises  seriously  damaged  the  plaintiff's  business;  that  upon  the  plaintiff's 
protesting  against  the  presence  of  the  officers,  the  defendant  replied  that 
he  woulof  not  desist  until  he  had  driven  the  suspected  gamblers  from  his 
precinct. 

The  plaintiff  was  not  a  member  of  the  club  and  had  nothing  to  do  with  it, 
and  was  not  interested  in  the  premises  which  it  occupied,  either  as  owner 
or  proprietor,  or  in  any  other  way.  It  was  not  suggested  or  intimated 
that  the  plaintiff  had  ever  in  any  way,  either  on  his  premises  or  in  the  room 
occupied  by  the  club,  committed  or  attempted  to  commit  a  crime;  nor  did  it 
appear  that  the  room  occupied  by  the  club  had,  prior  to  such  occupation, 
ever  been  used  for  an  immoral  purpose  or  that  it  was  being  so  used  by  the 
club. 

Held,  that  the  order  granting  the  injunction  pendente  2t^  should  be  affirmed; 

Tliat  the  power  of  a  court  of  equity  to  restrain  a  continuing  trespass 
may  be  invoked  to  restrain  public  officers  from  performing  acts  in  the 
discharge  of  their  duties  which  come  within  the  nature  of  a  trespass  tending 
to  the  irreparable  injury  of  the  aggrieved  party: 

That  the  objection  that  the  plaintiff  had  an  adequate  remedy  at  law  was 
untenable:  that  the  mere  existence  of  the  continuing  trcspnas  was  quite  suffi- 
cient to  authorize  the  plaintiff  to  maintain  this  action,  and,  moreover,  that 

App.  Div.— Vol.  CI.        41 
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it  was  clear  that  the  iniuries  to  the  plaintiff  would  be  irreparable  and  that  he 
had  no  adequate  remedy  at  law  ; 

That  the  defendant  could  not  justify  his  conduct  under  section  37  of  the 
Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1903,  chap. 
486)  which  declares  saloons  to  be  public  places  and  eives  to  police  officers 
tiie  right  to  inspect  themu  nor  under  section  315  of  tne  charter  of  the  city 
of  New  York  (Laws  of  1901,  chap.  466)  which  makes  it  the  duty  of  police 
officers  to  "observe  and  inspect  all  places  of  public  amusemeut,  all  pla^  of 
business  having  excise  or  other  licenses  to  carry  on  any  business;  *  *  * 
all  gambling-houses,  ♦  •  ♦  and  to  repress  and  restrain  all  unlawful 
and  disorderly  conduct  or  practices  therein;" 

That  it  was  not  the  intention  of  the  Legislature  when  conferring  such 
powers  on  police  officers  to  permit  them  to  permanently  occupy  the  prem- 
ises of  an  individual; 

That  the  manner  in  which  police  officers  may  prevent  crime  is  pointed 
out  by  statute,  and  should  not  be  extended  so  as  to  interfere  with  the  con- 
stitutional guaranty  that  "the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  paper  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,"  and  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law; 

That  a  clause  in  the  order  granting  the  injunction  pendents  lite,  stating 
that  it  satisfactorily  appeared  to  the  court  that  the  defendant  had  acted 
maliciously  and  oppressively  toward  the  plaintiff,  should  be  stricken  there- 
from as  the  court  should  not.  when  granting  a  provisional  remedy,  declare, 
as  a  matter  of  fact  that  an  officer  has  been  guilty  of  a  crime. 

Halb  v.  Burns 101 

2. Creditor'B  action  to  obtain  an  acljudieation  that  a  transfer  by  one 

earporatum  to  another  toM  an  illegal  prtferenee —  the  admission  as  a  party  to 
iudi  ereditoT^i  action  of  a  receiver  of  the  first-mentioned  corporation,  appointed 
in  a  sequestration  action  —  the  corporation  receiving  such  iUegal  preference  is  not 
entitled  to  a  discontinuance  of  t?ie  creditor's  action  on  paying  the  amount  due  to 
the  creditor  instituting  it  —  the  receiver  is  entitled  to  an  affirmative  judgment.] 
A  judgment  creditor  of  the  American  Union  Life  Insurance  Company 
brought  an  action  to  obtain  an  adjudication  that  certain  transfers  of  securities 
made  bv  the  American  Union  Life  Insurance  Com  pan  v  to  the  Security  Trust 
and  Lite  Insurance  Company  were  null  and  void,  ana  to  obtain  an  account- 
ing with  respect  to  such  property.  Subsequently  a  receiver  of  the  Ameri- 
can Union  Life  Insurance  Company  was  appointed  in  an  action  brought  for 
the  sequestration  of  its  property.  Such  receiver  was,  by  consent  of  the  plain-- 
tiff,  made  a  party  to  the  first-mentioned  action  and  be  served  an  answer 
which  admitted  all  the  allegations  of  the  complaint  and  demanded.an  affirma- 
tive judgment  as  prayed  for  in  the  complaint.  This  answer  was  served  upon 
the  Security  Trust  and  Life  Insurance  Company.  The  receiver  represented 
a  large  number  of  creditors  of  the  corporation. 

The  action  was  tried  at  Special  Term  and  was  decided  in  favor  of  the 
plaintiff  and  of  the  defendant  receiver.  Before  the  decision  had  been  filed  or 
the  judgment  entered  the  Security  Trust  and  Life  Insurance  Company  made 
a  motion  to  discontinue  and  dismiss  the  action  upon  the  payment  into  court 
of  the  amount  of  the  plaintiff's  claim,  principal  and  interest,  together  with  the 
costs  and  expenses  of  the  action,  or  upon  payment  into  court  of  such  sum 
as  the  court  might  deem  just  and  proper. 

ffM,  that  the  motion  was  properly  denied; 

That  the  receiver,  having  succeeded  in  the  action,  would  be  entitled  to 
have  an  affirmative  judgment,  as  prayed  for  by  him.  irrespective  of  the  right 
of  the  plaintiff  to  continue  the  action; 

That  the  mere  payment  of  the  plaintiff's  claim  did  not  dispose  of  the  right 
of  the  receiver.     Raymond  «.  Security  Trust  &  Life  Ins.  Co 546 

3.  Judgment  creditor's  suit  — what  establishes  an  intent  to  defraud 

creditors  —  what  must  be  flwwn  to  overcome  it.^  In  an  action  brought  by 
a  judgment  creditor  against  the  judgment  debtors,  a  husband  and  wife, 
and  their  son,  to  set  aside,  on  the  ^oundthat  it  was  fraudulent  and  void  as 
to  creditors,  an  assignment  of  a  claim  executed  by  the  judgment  debtors  to 
the  son,  evidence  that  the  assignment  was  executed  after  the  reroverv  of 
the  judgment  and  the  return  unsatisfied  of  an  execution   issued  thereon; 
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that  the  claim  constituted  the  only  property  possessed  by  the  judgment 
debtors  available  for  the  payment  of  the  judgment;  that  the  son  was  an 
unmarried  man,  twenty-two  years  of  age,  who  had  always  resided  with 
his  parents  and  who  was  familiar  with  their  financial  embarrassments,  is 
sufficient  to  establish  that  the  assignment  was  executed  by  the  judgment 
debtors  with  intent  to  hinder,  delay  and  defraud  their  creditors. 
'  Such  evidence  establishes  the  invalidity  of  the  assignment,  unless  the  son 
shows  that  he  took  the  claim  for  a  valuable  consideration  and  without  pre- 
vious  notice  of  the  fraudulent  intent  of  the  judgment  debtors. 

Bailbt  v.  Pransioli 140 

4.  The  examinaiion  in  supplementary  proceedings  of  the  judgment  debtor 

M  not  competent  for  that  purpose.]  The  son  must  sustain  this  burden  by 
affirmative  evidence,  and  cannot  avail  himself  of  the  testimony  given  by  the 
judgment  debtors  in  proceedings  supplementary  to  execution,  which  testi- 
mony was  introduced  in  evidence  b)r  the  plaintiff  for  the  purpose  of  show- 
ing facts  and  circumstances  warranting  the  conclusion  that  the  iudgment 
debtors  had  assigned  the  claim  with  intent  to  hinder,  delay  and  defraud 
their  creditors.     Id, 

5.  What  is  established  by  a  transcript  of  a  judgment.]    While  a  trans - 

script  of  a  judgment  is  not  evidence  of  the  contents  of  the  judgment  roll, 
so  as  to  operate  as  an  estoppel,  it  is,  under  section  988  of  tlie  Code  of  Civil 
Procedure,  evidence  of  the  fact  that  a  judgment  has  been  duly  recovered  and 
of  all  of  the  matters  which  it  recites  under  the  provisions  of  law,  for  the 
purpose  of  showing  the  right  of  the  party  recovering  the  judgment  to  main- 
tain a  judgment  creditor's  action.  Id, 

6.  When  equity  will  rrfuse  to  one  in  a  representatiw  capacity  rdief 

wliieh  it  teould  deny  to  him  in  his  individual  capacity,]  One  may  not  in 
equity,  where  he  is  alone  to  be  benefited,  obtain  to  his  exclusive  use,  bv 
invoking  a  representative  capacity,  what  he  would  not  be  entitled  to  in  his 
indlvidiud  capacity.     Huyler  v,  Dolson.    (Nos.  1  &  2.) 83 

7.  In  the  absence  of  proof  that  thei'e  are  no  creditors  relief  from  fraud 

wiU  not  be  refused  to  an  executor  and  sole  legatee  because  he  participated  tn 
the  fraud  on  his  decedent,  ]  Where  the  executor  and  sole  le^tee  under  a  will 
brings,  in  his  capacity  as  executor,  an  action  to  set  aside  as  fraudulent 
various  assignments  of  personal  property  executed  by  his  testator  to  the 
defendants'  testator,  relief  will  not  be  denied  to  the  plaintiff  on  the  ground 
that  he  himself  participated  in  the  fraud  unless  the  defendants  show  that 
there  are  no  unpaid  creditors  of  the  plaintiff's  testator,  and  hence  that  the 
plaintiff  is  alone  interested  in  setting  aside  the  transfers.    Id, 

8.  Presumption  as  to  the  existence  of  creditors.]    In  such  a  case  a 

presumption  exists,  until  it  is  rebutted  by  the  defendants,  that  there  are 
creditors  for  whom  the  plaintiff  executor  holds  the  personalty  of.  his  dece- 
dent's estate  in  trust.     Id. 

Corporate   name  —  use  of  one  calculated  to  deceive  —  ''Columbia 

Chemical  Company,"  an  existing,  and  "The  Columbian  Chemical  Company," 
a  proposed  corporation  —  duty  of  the  Secretary  of  State  not  to  file  the  second 
^remedy  in  case  he  does  —  certiorari  and  suit  in  equity. 

Pboplb  ex  rel.  Columbia  Co.  v.  O'Brien 396 

See  Corporation. 

The  flooding  of  land  by  percolating  waters  constitutes  a  continuing 

trespass  which  will  be  restrained  by  a  court  of  equity. 

SCHWARZBNBACH  «.  El.   WATER  PoWER  Co 846 

See  License. 

Party  to  an  action — he  is  entitled  to  participate  in  an  accounting 

between  the  plaintiff  and  his  codefendants.    Inoersoll  v.  Weld 365 

See  Party. 

Equity  abhors  forfeiture.    McCullough  v.  Broad  Exchange  Co.  . .  566 

See  Easement. 

—  Pbr  cases  in  wJiich  injunctions  are  issued. 
See  Injunction. 
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ESTATE  —  In  real  property. 
See  Real  Pbopertt. 

ESTOPPEL —  A  contract  providing  for  the  use  of  a  railroad  by  cars  forty- 
eight  feet  lon&p  weighing  not  to  exceed  twenty-five  tons  does  not  justify  the 
use  of  cars  fifty -one  feet  long  weighing  forty-two  tons  —  what  complaint 
does  not  authorize  proof  of  a  waiver,  modification  or  estoppel  in  respect  to 

such  provisions.    Schenectady  R.  Co.  v.  United  Traction  Co 27T 

See  RAn^ROAD. 

Installment  of  plumbing  in  a  building  under  an  aCTeement  that  it  is 

to  remain  the  property  of  the  plumber  until  paid  for  —  nght  of  a  purchaser 
of  the  property  under  a  mortgage  foreclosure  sale  —  the  plumber  estopped 

by  a  neglect  to  assert  his  claim  at  the  sale.    McMillan  «.  Leaman 4M 

See  Mortoaob. 

Will  —  gift  of  certain  bonds,  in  terms  to  a  son,  with  direction  that 

they  be  held  in  trust  for  him,  "  and  in  event  of  his  death  "  go  to  others  — 

estoppel  by  acting  as  trustee.    Williams  v.  Boul 5W 

SeeWiLh. 

Municipal  corporations  cannot  be  estopped  by  the  unauthorized  or 

illegal  agreements  or  acts  of  their  agents. 

People  ex  rel.  Sweet  v.  Bd.  Supertisors 38? 

See  County. 

EVIDEKCE  —  Competency  of  etatements  made  by  a  pereon  who  repreeentt 
o^ie  of  the  principals  in  a  traneaction  ae  against  such  party  and  of  a  bill 
for  chattels  shipped  —  enlarge  of  the  court  in  respect  thereto,]  1.  In  an  action 
brought  by  the  plaintiffs  as  copartners,  composing  the  firm  of  Campbell 
&  Reid  Western  Sale  Stables  Company,  to  recover  the  price  of  two  carloads 
of  horses  alleged  to  have  been  delivered  by  that  firm  to  the  defendant,  the 
issue  litigated  was  whether  the  defendant  had  received  the  horses  from 
the  firm  mentioned  or  from  another  firm  known  as  the  Campbell  Horse 
Company,  of  which  the  plaintiffs  were  also  members.  The  defendant  testi- 
fied that  the  horses  were  shipped  under  a  contract  which  he  had  with  the 
Campbell  Horse  Company  that  the  latter  should  charge  him  the  price 
paid  therefor  together  with  shipping  expenses. 

Upon  the  trial  evidence  was  ^ven  which  would  warrant  a  finding  that  one 
Van  Ness,  who  kept  the  defendant's  books  and  attended  to  the  financial  part 
of  the  defendant's  business,  was  in  reality  a  representative  employed  by  the 
plaintiffs  to  guard  certain  interests  the^  had  in  the  defendant's  buFicess. 
Van  Ness,  who  was  called  by  the  plaintiffs  as  a  witness,  testified  that  he  had 
a  conversation  with  the  defendant  concerning  the  invoices  of  the  two  carloads 
of  horses  for  which  the  action  was  brought,  and  that  the  defendant  in  such 
conversation  raised  the  question  as  to  the  identity  of  the  parties  who  had 
sold  the  horses  to  him.  The  witness  testified:  The  defendant  "asked  me 
to  show  him  the  invoices  of  the  last  horses  received  and  I  went  to  the 
safe  and  took  the  invoices  out  of  the  drawer.  He  said  to  me  —  he  handed 
it  back  to  me  and  said,  *Why  that  is  Campbell  &  Reid  Westeni  Sales 
Stables,*  and  I  asked  him  why,  and  he  said,  *  Well,  I  Just  wanted  to  know;' 
and  that  is  all  there  was  to  it.  I  put  them  back  in  the  safe  and  thev  remained 
there." 

The  defendant,  when  placed  upon  the  stand,  was  allowed,  over  the  plain- 
tiffs'objection,  to  state  his  conversation  with  Van  Ness.  He  testified:  "I 
thought  I  was  dealing  with  the  Campbell  Horse  Company  all  the  time,  as  the 
railroad  bills  said  that  the  horses  were  consigned  from  the  Campbell  Horse 
Company."  The  witness  was  then  asked:  "Did  you  say  anything  about  tJie 
railroad  bills? "  And  he  responded:  **  Yes,  sir.  I  produced  two  or  three  of 
them  and  they  were  all  -—  *  C.  H.  Go.'  I  showed  him  that  railroad  bill  (show- 
ing paper).  I  said  that  is  *C.  H.  Company.'  Thnt  means  Campbell  Horse 
Company."  He  was  next  asked:  "What  did  lie  say  to  ymt  with  reference 
to  the  *C.  H.  Co.?'"  and  he  answered,  "Campbell  Horse  Company."  The 
invoice,  which  was  in  fact  a  bill  from  an  express  company  for  the  car- 
riage of  the  horses,  was  then  offered  in  evidence  by  the  defendant,  and  was 
received  over  the  plaintiffs'  objection. 

Held,  that  the  court  properly  allowed  the  defendant  to  state  his  version 
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of  the  coQYersatioa  with  Van  Ness,  and  also  to  put  the  invoice  referred  to  in 
evidence; 

That  such  invoice  constituted  part  of  the  res  gesta  and  might  properly  be 
considered  by  the  jury  in  determining  whether  the  horses  had  been  shipped 
pursuant  to  the  contract  which  the  defendant  claimed  that  he  had  with  the 
CSampbell  Horse  Company; 

That  the  court  properly  charged,  with  reference  to  the  conversation  between 
the  defendant  and  Van  Ness  and  to  the  invoice,  as  follows:  **  It  appears  that 
the  receipt  to  which  reference  was  made,  was  given  by  the  U.  S.  Express 
Company  to  the  defendant.  Hence  it  is  not  binding  upon  plaintiffs,  except 
in^  so  far  as  the  plaintiffs  may  have  made  admissions  with  respect  thereto, 
but  the  receipt  itself  is  not  binding,  I  repeat,  except  you  find  admissions 
were  made  by  the  plaintiffs  in  regard  thereto.  ♦  *  *  If  you  find  that  Van 
Ness  was  the  agent  of  the  plaintiffs,  and  not  of  the  defendant  and  that  he 
made  any  admissions  with  respect  to  the  receipt  so  given  by  the  U.  S. 
Express  Company,  you  may  take  the  same  into  consideration,  together  with 
all  the  other  evidence  and  circumstances  in  the  case."    Campbell  v.  Ehslie.  869 

2.  What  information  an  auditing  officer  may,  and  what  he  may  not,  use 

in  arriving  at  a  decision.]  Semble,  that  where  a  person  presenting  a  claim 
for  audit  desires  to  be  heard  in  relation  thereto,  and  a  formal  hearing  and 
trial  is  had  before  the  auditing  officer  or  board,  such  officer  or  board  should 
not  take  into  account  information  of  particular  facts  relating  to  the  claim 
received  apart  from  the  judicial  hearing  and  trial,  or  at  least  should  not 
consider  and  be  influenced  by  information  of  particular  facts  received 
without  the  knowledge  of  the  claimant,  and  without  the  claimant  hav- 
ing an  opportunity  to  cross-examine  the  informant  or  make  answer  to  such 
information. 

In  auditing,  under  section  642  of  the  Laws  of  1901,  the  claim  of  a  real 
estate  appraiser,  who  was  employed  by  the  Attorney-General  to  give  expert 
testimony  on  behalf  of  the  People  in  an  action  brought  to  dissolve  a  corpora- 
tion as  to  the  value  of  certain  real  property  owned  by  the  corporation,  it  is 
the  duty  of  the  Comptroller  of  the  State  of  New  York  to  take  into  account 
his  personal  knowleoge  as  to  the  value  of  the  services  rendered  bv  the  claim- 
ant and  to  exercise  his  judgment  in  fixing  the  amount  at  which  the  claim 
should  be  audited.    People  ex  rel.  Lovett  v.  Miller 291 

3.  Review  by  ths  Appellate  IXvision."]    Although,  in  auditing  such  a 

daim,  the  Comptroller  acts  judicially  and  the  Appellate  Division  has  power 
to  review  his  decision  upon  the  facts  in  a  certiorari  proceeding,  it  will  not 
reverse  such  decision  unless  it  is  clear  that  he  has  erred.    Id. 

4.  Audit  of  a  claim,  where  separate  charges  are  made,  in  one  itemA 

The  fact  that  the  claimant  appraised  fourteen  groups  of  real  property  and 
that  in  his  bill  he  charged  $100  for  the  services  rendered  by  him  with  respect 
to  each  of  said  groups,  making  a  total  of  $1,400.  does  not  render  it  improper 
for  the  Comptrolier  to  audit  the  claim  in  one  item  at  $400,  where  it  appears 
that  the  claimant's  employment  was  for  a  single  purpose,  and  thfit  the 
expert  testimonv  given  by  him  was  given  in  a  single  action  on  a  single 
occasion,  and  that  on  the  hearing  before  the  Comptroller  he  treated  his 
claim  as  consisting  of  a  si  ogle  item.    Id, 

5.  Declarations  of  a  partner  after  the  dissolution  of  tha  firm.]    In  an 

action  against  two  persons,  who  were  formerly  copartners,  to  enforce  a 
copartnership  obligation,  the  declaiation  of  one  of  the  defendants,  made 
after  the  dissolution  of  the  firm,  are  not  admissible  even  as  a^inst  the 
defendant  making  the  declarations,  for  the  reason  that,  as  the  liabibty  sought 
to  be  enforced  is  joint,  there  can  be  no  several  recovery  against  one  defendant. 

Mackintosee  V,  Kimball 494 

Bank  officers  —  liability  of.  where  deposits  are  taken  by  them  with 

knowledge  that  the  bank  is  insolvent  —  a  judgment  in  favor  of  some  depos- 
itors is  not  admissible  in  a  suit  by  others  —it  is  not  necessary  to  prove  inten- 
tional and  deliberate  bad  faith  on  their  part  —  proof  that  the  deficiency  in  the 
bank  proved  tx>  be  larger  than,  prior  to  the  appointment  of  receivers,  it  was 
stated  to  be  by  the  bnnk  examiner  to  its  officers  —  as  affecting  the  credibility 
of  the  examiner  its  ndmission  was  discretionary.  Nathan  i^.  Uhlhann.  . . .  888 
See  Banking. 
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Action  for  eervices  in  aasisiing  in  the  purchaae  of  an  electric  plant — 

when  an  individual  conducting  the  negotiations  is  liable  and  not  a  corporation 
for  which  they  were  conducted — who  may  testify  as  expert  witnesses — 
hypothetical  question  based  upon  purchase  price  and  earning  capacity. 

Hart  v.  Malonet if 

See  Master  ajnd  Ssrvajnt. 

Insurance  policy  —  assignment  of,  by  a  son  to  his  father,  and  the  filing 

of  a  duplicate  with  the  company  —  proof  as  evidence  of  its  ownership  that 
the  son  had  the  policy  at  the  time  of  the  death  of  the  father  and  that  the 
executor  of  the  father  had  not  included  it  in  the  inventory  of  the  father's 

estate.    Cuylkr  v.  Wallace 301 

See  Inbdrai^cb. 

Judgment  creditor's  suit — what  establishes  an  intent  to  defraud  cred- 
itors—  what  must  be  shown  to  overcome  it — the  examination  in  supple- 
mentary proceedings  of  the  judgment  debtor  is  not  competent  for  that  pur- 
pose—  what  is  established  by  a  transcript  of  a  Judgment. 

Bailbt  v.  Fransioli 14ll 

See  Equity. 

Contract  —  the,  interpretation,  etc..  of,  by  what  law  governed  —  pre- 
sumption as  to  the  place  of  performance — intention  of  the  parties  —  action 
in  the  State  of  New  York  on  a  bond  for  a  deficiency  on  the  foreclosure  of  a 

mortgage  on  land  in  another  State.    Stukpf  «.  Hallahak 881 

See  Conflict  of  Law. 

Sale  of  Malt  Rose  —  proof,  by  a  chemist  for  the  prosecution,  of  the 

analyses  of  Malt  Rose  alleged  to  have  been  sold  —  when  it  may  be  contro- 
verted by  proof  of  the  analysis,  made  on  behalf  of  the  defendant,  of  other 

samples.    People  v,  Kastker 2QS 

See  Intoxicatiko  Liquor. 

Neglif^ence  —  injury  from  the  act  of  an  incompetent  fellow- workman, 

after  complaint  of  his  incompetency  to  the  foreman  —  proof  of  specific  acts 
of  incompetency  must  be  shown  —  what  establishes  their  existence. 

AlLCOT  t».  EiRKHAM 77 

See  Negligence. 

A  savings  bank  deposit  ''intrust  for  Marcaret  Brown"  —  proof  of 

a  prior  statement  by  the  depositor  that  she  intendea  it  to  be  for  the  benefit  of 
Margaret  Brown  establishes  an  irrevocable  trust. 

O'Brien  v.  Williamsburg  Savings  Bank 108 

See  Banking. 

What  evidence  may  be  introduced  before  the  court  on  the  return  to  a 

certiorari  issued  to  review  an  assessment  for  the  purposes  of  taxation  —  all 
questions  of  fact  may  be  there  reheard. 

People  ex  rel.  Kellogg  v.  Wells 600 

See  Tax. 

Surcharging  executor's  accounts  —  amount  recovered  by  the  widow, 

as  a  claimant  on  a  statutory  reference,  on  which  she  was  allowed  to  testify 

to  transactions  with  the  decedent.    Matter  op  Watson 550 

See  Executor  and  Administrator. 

Charges  against  a  patrolman  on  the  New  York  city  police  force  — 

use  by  the  commissioner  of  affidavits,  where  opportunity  was  given  to  exam- 
ine the  deponents.     People  ex  rel.  Rosenberg  v.  Greene 38 

See  Civil  Service. 

Proof  that  the  noise  and  motion  of  a  car  were  unusual  is  competent 

to  show  notice  to  the  conductor  and  motorman  that  the  car  was  off  the  track. 

Beers  v.  West  Side  R.  R.  Co 308 

See  Negligence. 

A  bill  rendered  and  retained  without  objection  is  some  evidence  of 

value  —  prices  obtained  at  an  exchange  —  quotations  of  prices  in  a  news- 
paper.   Blanding  t.  Cohen 448 

See  Contract. 
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Action  for  the  breach  of  a  contract  of  employment  distinguished 

from  an  action  to  recover  wages  —  burden  of  proof  m  the  former  case. 

AxLKN  «.  Glen  Creamebt  Co 806 

See  PLBADraa. 

Presumption  as  to  property  in  a  woman's  possession  having  been 

obtained  by  reason  of  illicit  intercourse  and  threats  from  the  owner. 

Platt  «.  Elias 518 

See  Fraud. 

Attorney  and  client  —  duty  of  the  former  to  establish  the  fairness  of 

his  dealings  with  the  latter —  when  the  relation  exists. 

Bingham  v.  Sheldon 48 

See  Attorney  and  Client. 

Inlury  to  a  horse  while  in  the  exclusive  possession  of  a  bailee — when 

it  establisnes  negligence  on  his  part.    Powers  «.  Juohardt 63 

See  Nbglioence. 

Bale  by  stockbrokers  of  a  customer's  stock  — questions  as  to  matters 

introductory  to  proof  of  the  sale  are  competent.    Stewart  «.  Harris 181 

See  Sale. 

Competency  to  testify  as  an  expert  that  land  has  a  value  for  use  as  a 

summer  home.    Ferguson  «.  Buckell 218 

Negligence — testimony  of  a  physician  which  traces  the  injury  to 

the  accident.    Johnson  v,  Yonkers  Railroad  Co 65 

See  Negligance. 

Defect  in  title — when  it  must  be  established  by  a  purchaser  refusing 

to  accept  it.    Title  Guarantee  &  Trust  Co.  v.  Fallon 187 

See  Vendor  and  Purchaser. 

Presumption  as  to  the  existence  of  creditors  of  a  decedent. 

Hutler  ^.  DOLSON.    (Nos.  1  &  2) 88 

See  Equity. 

Of  negligence  or  eontrihutajy  Tugligenee, 

See  Negligence. 

SZAMINATIOK—  Of  a  party  htfare  trieU. 
See  Deposition. 

SZGBSSIVE  LEVY: 

See  Execution. 

SZCESSIVE  VEBDICT — In  negligence  eases. 
See  Negligence. 

liXECXJTION  —  An  execution  against  tJie  salary  of  a  polieeman  in  New  York 
city  is  not  authorized  by  section  1891  of  the  Code  of  Civil  Procedure  J]  1.  Sec- 
tion 1391  of  the  Code  of  Civil  Procedure,  authorizing,  in  the  event  of  the 
return  wholly  or  partly  unsatisfied  of  an  execution  upon  a  judgment 
obtained  in  an  action  for  necessaries  sold  to  the  judgment  debtor,  the  issu- 
ance of  an  execution  against  the  wages,  debt,  earnings  or  salary,  etc.,  of 
the  judgment  debtor,  does  not  apply  where  the  judgment  debtor  is  a  police- 
man in  the  employ  of  a  municipal  corporation,  masmuch  as  the  section  does 
not  expresslv  mention  municipal  corporations  nor  disclose  a  clear  iqtent  on 
the  part  of  the  Legislature  to  include  such  corporations. 

Public  policy  is  opposed  to  the  subjection  of  the  salaries  of  municipal 
officers  and  servants  to  seizure  upon  process  issued  against  the  municipality, 
and  even  to  voluntary  assignments  by  such  officers  and  servants  of  their 
salaries  in  anticipation  of  the  receipt  of  such  salaries. 

Rosenstock  v.  City  op  New  York 9 

2. An  execution  against  the  person  may  issue  in  an  action  based  on  tlie 

negligence  of  Vie  defendant's  sn^vantA  In  an  action  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  in  consequence  of  the 
alleged  negligence  of  the  defendant,  a  judgment  recovered  by  the  plaintiff 
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may  be  enforced  by  an  exeeution  against  the  defendant's  person  although 
the  negligent  act  upon  which  the  action  was  based  was  not  committed  by  the 
defendant  personally,  but  by  his  servant.    OssMAifN  v.  Crowley.  5d7 

8.  — -  Attorney  and  client  —  liability  of  the  latter  for  tJie  act  of  tfie  former 
in  issuing  an  execution  in  violation  of  a  stay.]  A  judgment  creditor  who 
places  no  limitation  upon  the  authority  of  his  attorney  is  liable  for  the 
-wrongful  act  of  his  attorney  in  issuing  an  execution  upon  a  judgment  in 
violation  of  a  stay  of  proceedings  granted  by  the  court. 

Babber  v.  Deweb 432 

4. Measure  of  damages  in  such  ease,]    In  an  action  brought  against  the 

judgment  creditor  by  the  judgment  debtor  to  recover  damages  resulting  from 
the  levy  made  under  the  execution  thus  issued  by  the  attorney,  the  measure 
of  damages  is  the  difference  between  the  value  of  the  property  levied  upon 
at  the  time  the  levy  was  made  and  its  value  at  the  time  the  levy  was 
relinquished.    Id, 

5. T?ie  question  as  to  an  excessive  levy,  how  raised.]  A  judgment  ren- 
dered against  the  judgment  creditor  will  not  be  reversed  on  the  theory  that 
the  unlawful  levy  was  excessive,  where  this  issue  w^as  not  raised  by  the  plead- 
ings or  presentee!  at  the  trial  except  by  a  request  to  charge.    Id, 

Contempt  —  application  to  punish  a  judgment  debtor  for  a  failure  to 

appear  in  proceedings  supplementary  to  execution  —  an  order  adjudging  her 
in  contempt  unless  she  appears  at  a  time  stated  is  appealable — the  better 
practice.    Rupebt  v.  Lee. 492 

See  Contempt. 

EXEGX7T0B  AND  A'DMTNISTBATOB  —  Executors  and  trustees  —  use  of 
tlie  funds  of  an  estate  to  liquidate  debts  of  a  corporation,  the  stock  and  bonds  if 
which  were  held  by  the  testator.]  1.  The  executors  and  trustees  under  a  will 
have  no  power  to  apply  the  funds  of  the  estate  to  the  liquidation  of  the 
indebtedness  of  a  foreign  corporatioi^,  most  of  the  bonds  and  stock  of  which 
were  owned  by  their  testator. 

Such  a  payment  would  not  be  justified  even  if  the  property  and  business 
of  the  corporation  were  to  be  treated  as  belonging  to  the  testator  individ- 
ually, where  the  will  gave  the  executors  no  power  to  carry  on  the  testator's 
business,  but,  on  the  contrary,  commanded  them  not  to  incur  any  debts 
except  in  liquidation  of  debts  outstanding  at  his  decease. 

Matter  OP  Corbin 25 

2.  WJiat  clause  in  a  will  does  not  authorize  the  continuance  of  the  testa- 
tors business.]  A  clause  in  the  will  empow^ering  the  executors  and  trustees 
to  "manage,  control,  invest  and  re-invest  the  same  (his  residuary  estate) 
and  the  incomes  thereof,  and  to  sell  and  convey  all  or  any  part  thereof 
with  or  without  covenants  in  their  discretion,"  does  not  confer  authoritv 
upon  the  executors  and  trustees  to  carry  on  the  testator's  business;  such 
authority  must  be  explicit.    Id. 

8.  A  life  tenant  is  liable  for  taxes,]    A  life  tenant  of  real  property  is 

liable  for  the  taxes  which  become  a  lien  thereon  during  the  existence  of  the 
life  estate.    Id, 

4.  Costs  should  not  be  imposed  on  a  contestant  wlvo  succeeds  in  part.]    A 

surrogate  is  not  justified  in  imposing,  pursuant  to  section  2557  of  the  Code 
of  Civil  Procedure,  the  costs  of  a  contested  accounting  proceeding  upon  a 
contestant  personally,  where  it  appears  that  some  of  tne  contestant's  objec- 
tions were  well  founded  and  should  have  been  sustained.    Id, 

5.  Payments  by,  to  sustain  the  price  of  stock  in  the  market.]    Executors 

and  trustees  under  a  will  have  power  to  make  payments  pursuant  to  a  con- 
tract made  between  the  testator  and  another  person  for  the  purpose  of 
keeping  up  the  price  of  certain  corporate  stock  in  their  joint  interest,  when 
it  appears  that  such  other  person  has  fully  performed  the  contract  on  his 
part. 

JSemble,  that  even  in  the  absence  of  a  contract,  the  executors  are  justified 
in  makinec  payments  to  sustain  the  price  of  the  stock  in  question,  where  it 
appears  that  very  injurious  results  to  the  estate  of  the  testator  would  follow 
if  the  price  of  the  stock  was  not  sustained.    Id, 
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6.  Inference  in  fator  of  innocence  and  good  faiiK'\    Where  inferences 

are  equally  consistent  with  innocence  or  guilt,  equally  consistent  with  good 
faith  or  bad,  or  equally  consistent  with  the  view  that  one  upon  whom  a 
dut^  is  placed  has  oi*  has  not  performed  it,  those  inferences  will  be  indulged 
which  are  consistent  with  innocence,  with  good  faith,  with  diligence  and 
performance  of  duty,  rather  than  the  opposing  inferences. 

Matter  of  Watson 550 

7. Surcharging  executor^s  aecounte —  amount  recovered  by  the  undow,  as 

a  claimant  on  a  statutory  reference,  on  whicfi  site  was  allowed  to  testify  to  trans- 
actions ufith  the  decedent.]  The  widow  of  a  testator  presented  a  claim  against 
the  estate.  She  also  had  shown  an  inclination  to  contest  the  validity  of  the 
will  itself.  The  executors  rejected  the  claim  and  it  was  referred  pursuant  to 
the  statute.  Upon  the  trial  before  the  referee  the  widow  was  allowed,  with- 
out objection  on  the  part  of  the  attorney  for  the  executors,  to  testify  to  per- 
sonal communications  between  herself  and  her  deceased  husband  in  violation 
of  section  829  of  the  Code  of  Civil  Procedure.  Watson,  one  of  Uie  executors 
who  had  been  the  private  secretary  and  business  manager  of  the  testator 
and  who  was  entirely  familiar  with  the  merits  of  the  claim,  was  sworn  on 
the  reference  and  gave  testimony,  which  was  competent  when  given,  suf- 
ficient to  sustain  the  validity  of  the  widow's  claim.  The  referee  found  in 
favor  of  the  widow  and  the  executors  paid  the  judgment,  thereby  avoiding 
the  contemplated  contest  of  the  will. 

Upon  the  executors'  accounting,  it  was  sought  to  surcharge  the  accounts 
with  the  amount  of  the  judgment  on  the  ground  that  the  widow's  claim  was 
invalid  and  that  the  judgment  was  collusive.  Upon  such  accounting,  the 
testimony  given  by  the  executor  Watson  on  the  hearing  of  the  widow's  claim 
was  rejected  because  it  was  incompetent  at  tbe  time  or  the  accounting,  and 
the  testimony  fiven  by  the  widow  upon  the  hearing  of  her  claim  was  also 
rejected  as  of  little  or  no  weight  because  it  whs  not  competent  when  given. 

Held,  that  a  decree  surcharging  the  executors'  accounts  with  the  amount 
of  the  judgment  should  be  reversed  and  the  matter  remitted  for  a  rehearing; 

That  as  the  widow  was  a  competent  witness  in  the  accounting  proceed- 
ings, the  executors  were  entitled  to  have  her  evidence  received  therein  and 
to  liave  the  same  fairly  considered  and  weighed,  and  that  if  such  evidence 
established  that  her  claim  was  a  just  claim  the  executors  would  be  protected 
in  the  payment  thereof; 

That  it  was  only  by  resolving  against  the  executors'  inferences,  as  con- 
sistent with  their  good  faith  and  with  honesty  as  with  bad  faith  and  fraud, 
that  the  conclusion  could  be  reached  that  the  executors  were  not  entitled  to 
credit  for  the  amount  paid  in  satisfaction  of  the  widow's  claim; 

That  the  executors'  acts  were  to  be  iudged  in  the  light  of  the  knowledge 
which  they  ](Sossessed  when  they  pnid  the  claim  and  that,  when  so  judged, 
such  acts  could  not  be  justly  characterized  as  fraudulent,  collusive  or 
negligent.     Id. 

8.  A  petition  i>erified  h^ore  a  notary  outside  of  his  jurisdiction  will  he 

treated  as  unverified,]  A  petition  for  letters  of  administration  must  be  treated 
ma  unverified,  where  the  affidavit  of  verification  attached  thereto  purports  to 
have  been  made  before  a  notary  public  in  the  county  of  New  York,  while 
the  venue  stated  therein  is  Columbia  county. 

Shaw  v.  N.  Y.  Ckntral  &  H.  R.  R.  R  Co 246 

9.  Letters  of  administration  granted  thereunder  are  prima  facie  valid.] 

Letters  of  administration,  even  though  granted  on  an  unverified  petition, 
are  prima  facie  proof  that  they  were  properly  issued,  and  it  is  incumbent  on 
a  person  claiming;  that  they  were  improperly  issued  to  establish  that  fact  by 
affirmative  proofT    Id. 

10.  Wfio  may  object  that  parties,  having  prior  right  to  administration, 

were  not  cited.]  The  objection  that  letters  of  administration  were  improp- 
erlv  issued,  because  parties  having  a  prior  right  thereto  were  not  cited,  can 
only  be  raised  by  the  parties  having  such  prior  right.     Id. 

When  equity  will  refuse  to  one  in  a  representative  capacity  relief 

which  it  would  deny  to  him  in  his  individual  capacity  —  in  the  absence  of 
proof  that  there  are  no  creditors  relief  from  fraud  will  not  be  refused  to  an 
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executor  and  sole  legatee  because  he  participated  in  the  fraud  on  his  dece- 
dent —  presumption  as  to  the  existence  of  creditors. 

HvYLER  «?.  DoLSON.    (Nos.  1  &  2) 88 

See  Equity. 

Will  —  when  a  power  of  sale  **  authorized  "  thereby  is  mandatory  and 

passes  to  an  administrator  with  the  will  annexed.    Atbrs  o.  Couryoisibb.  .     97 
See  Will. 

EZFEBT  —-Asa  witneu. 
See  Witness. 

SZTBA  ALLO  WAKCE : 

See  Costs. 

FALSE  nCPBISONMJSNT— The  filing  of  an  information  alle^g  a 
violation  of  an  illegal  resolution  of  a  town  board — it  gives  the  magistrate 
jurisdiction  —  the  complainant  is  liable,  if  at  all,  for  malicious  prosecution — 
latitude  allowed  in  determining  the  sufficiency  of  an  information. 

Gilbert  v.  Satterlbb ....  818 

See  Crime. 

7AJUSIB  BEFBESBNTATION— /»  cantraeUfor  sale  ofpenanal  property, 

iSetfSALB. 


See  Compensation. 
See  Fraud. 

FIRE  "ESCA  PE  —  Contract  to  erect. 
See  Contract. 

FIXTURES  —  Ab  between  landlord  and  tenant. 
See  Landlord  and  Tenant. 

FLAG  POLE  -7-  Injury  resulting  from  its  breaking. 
See  Nbgligbncb. 

F0BECL0ST7BE  —  Of  lien. 
See  Lien. 

Of  mortgage. 

See  Mortoaoe. 

FOBEIGK  COBPORATION: 

See  Corporation. 

FOBEIGK  LAW: 

See  Conflict  op  Laws. 

FOREIGN  STATUTE: 

See  Conflict  of  Laws. 

FORFEIT  u  aE  —  Exeessite  use  of  an  easement,   er\foined — easement  nai 
adjudged  to  be  forfeited. 
See  Easement. 

Of  bail. 

See  Arrest. 

FRANCHISE  —  Of  a  corporation, 
S.e  Corporation. 

FRANCHISE  TAX: 

See  Tax, 

FRATTD  —  Injunction  to  prevent  the  disposition,  and  a  temporary  receiver 
appointed,  of  property  alleged  to  Jiave  been  obtained  by  a  woman  of  bad  character 
from  an  old  man  through  illicit  intercourse  and  threctts  —  when  improperly 
granted  —  premimption  tliat  property  in  the  woman's  possession  was  obtained 
from  the  man. 

See  Platt  t>.  Elias 618 
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In  tlie  absence  of  procf  that  there  are  no  ereditore  reli^from  fraud  wiU 

not  be  rrfueed  to  an  executor  and  eoie  legatee  because  he  participated  in  the  fraud 
on  his  decedent. 

See  HuTLBR  v.  Dolson.    (Nos.  1  &  2) 88 

Action  to  rescind  a  conircict  because  of  fraud  —  scienter  must' be  proved 

—  what  is  sufficient  —  when  a  wndee  of  corporate  stock  is  not  entitled  to  rescind 
and  recocer  the  purchase  price, 

'    See  Garrett  Ck).  v,  Applbton 507 

In  contracts  for  sale  of  pereonai  property. 

See  Sale. 

TBATTDXniENT  OOKVETAKCE  •—  Judgment  creditor's  suit  —  what 
establishes  an  intent  to  defraud  creditors  —  what  must  be  shown  to  overcome 
it — the  examination  in  supplementary  proceedings  of  the  judgment  debtor 
is  not  competent  for  that  purpose — what  is  established  by  a  transcript  of 

a  judgment.     Bailey  «.  Fransioli ^ 140 

See  Equity. 

OEKERAIi  BTTIiES  OF  PRACTICE  —  Rule  No,  41—  An  order  of  a  Surro- 
gate's Cour{  must  specify  t/ie  papers  upon  which  it  was  made — otherwise  an 
appeal  therefrom  will  be  dismissed  —  what  certificate  in  respect  to  the  papers  is 
ineuffldent  to  prevent  it. 

See  Matter  op  Qowdey 275 

OBADING  —  Of  streets. 

See  Municipal  Corporation. 

GRAND  JURY  —  Presentment  by, 
Ste  Jury. 

GUARANTY  —  Contract  of. 

See  C  ONTRACT. 

Cf  collection. 

See  Contract. 

HEALTH  BOARD — Liability  of  a  ware^iouseman,  for  hides  damaged  by 
the  burning  of  the  warefwusi,  to  an  insurance  company  which  has  paid  as  for  a 
total  loss  titer eof —  effect  of  their  having  been  C'ndemned  as  a  nuisance  by  the 
board  of  health  and  removed  under  a  contrcut  made  by  it. 

See  Niagara  F.  Ins.  Co.  v.  Campbell  Stores 400 

HIGHWAY  —  Liability  of  a  contractor  constructing  a  StaU  road  for  injuries 
to  a  fiorae  driven  over  it. 

See  Neoliobnce. 

Ctty  streets. 

See  Municipal  Corporation. 

HORSE  —  Injury  to,  while  in  ths  exclusive  possession  of  a  bailee. 

See  Powers  v.  Jughardt 58 

HUSBAND  AND  WIPE—  Custody  of  children  by  the  court— its  power  to 
enforce  the  duty  of  a  father  to  support  them  by  a  decree  in  an  action  for  *epara- 
tion  or  divorce.]^  1.  The  court  has  inherent  power  over  the  custody  and 
control  of  chiiaren.  Its  power  to  provide  for  their  support  in  actions  for 
separation  and  divorce  is,  however,  purely  statutory  and  the  court  cannot 
enforce  a  father's  duty  to  support  his  children  by  an  order  or  decree  made 
in  an  action  for  separation  or  divorce  except  to  the  extent  that  it  is  expressly 
authorized  to  do  so  by  statute.     Salomon  v.  Salomon 588 

2.  It  has  no  power  to  amend  a  decree  makinq  no  provtston  on  the  subject. "] 

Where  the  final  decree,  granting  a  wife  an  absolute  divorce  from  her  hus- 
iMind.  awards  to  the  wife  the  custody  of  the  infant  children  of  the  mar- 
riage, but  makes  no  provision  for  their  education  or  maintenance,  the  court 
has  no  power  to  subsquently  amend  such  decree  by  incorporating  therein  & 
provision  for  the  support  and  maintenance  of  the  children. 
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Section  1771  of  the  Code  of  Cinl  Procedure,  authorizing  the  court,  upon 
the  application  of  either  party  upon  due  notice  to  the  other  party,  to  annul, 
vary  or  modify  a  direction  contained  in  a  final  decree  of  divorce  respectin^r 
the  support  and  maintenance  of  the  children  of  the  marriage  and  for  the 
support  of  the  wife,  only  applies  where  the  final  decree  contained  such  a 
provision.     Id. 

3. The  court  is  not  compelled  to  make  such  a  provision  in  a  decree.^ 

The  Legislature,  by  changing  the  word  *'may"  to  **mu8t/'  when  re-en- 
acting section  69  of  title  1  of  chapter  8  of  part  2  of  the  Revised  Hlatntes 
in  section  1771  of  the  Code  of  Civil  Procedure,  did  not  intend  to  make  it  man- 
datory upon  the  court  to  make  provision  for  the  children  before,  or  in 
every  final  decree  of  divorce,  but  rather  to  render  the  actirn  of  the  court  in 
making  or  refusing  to  make  such  a  provision  reviewable  on  appeal.     Id, 

4. Practice  of  reserving  t7ie  right  in  a  decree  to  thereafter  make  such 

provision,  approved.]  In  every  final  decree  of  divorce  or  separation  not  mak- 
ing provision  for  the  maintenance  and  education  of  minor  children,  issue  of 
the  marriage,  a  suitable  provision  should  be  incorporated  reserving  to  the 
court  the  authority  to  require  suitable  provision  therefor  at  any  time  in  the 
future.    Id. 

Abduction  in  marrying  a  female  under  eighteen  without  her  parent's 

consent  —  pnx>f  that  the  accused  had  at  the  time  a  wife  is  incompetent. 

People  v.  Cerami • 36d 

See  Crime. 

HYPOTHETIC  All  aXTESTION: 

See  Witness. 

IDIOT: 

See  Insane. 

IMBECILE: 

See  Insane. 

INCOMPETENT: 

See  Insane. 

INDICTMENT : 

See  Crime. 

INFANT: 

See  Parent  and  Child. 

INFORMATION— ^^^'71^  the  commission  of  a  crime. 
See  Crime. 

INJUNCTION  —  To  prevent  a  street  railroad  company  from  interfering  toith 
anotlier  company* s  use  of  its  tracks  —  a  contract  providing  for  the  use  of  a  rail- 
road by  cars  forty  eight  feet  long  weighing  not  to  exceed  twenty-five  tons  does  not 
justify  the  use  of  cars  fifty-one  feet  long  weighing  forty-two  tons  —  whcU  com- 
plaint does  not  authorize  proof  of  a  waiver,  modification  or  estoppel  in  respect  to 
such  provisions. 

See  Schenectady  R.  Co.  v.  United  Traction  Co 27T 

Excessive  use  oj  an  easement  enjoined  —  wTiat  is  —  t?ie  construction  on  a 

lot,  enjoying  a  dominant  easement  of  pcusage  over  a  court  and  alley,  of  a 
building  which  also  covers  other  lots  not  entitled  thereto — riglU  of  the  owner  of 
the  servient  tenement  to  restrain  the  use  of  the  court  and  aUey  by  the  occupants 
and  for  the  uses  of  such  building  —  easement  not  adjudged  to  be  forfeited. 

See  McCuLLOuoH  v.  Broad  Exchange  Co 56ft 

To  prevent  ths  disposition,  and  a  temporary  receiver  appointed,  of  prop- 
erty alleged  to  have  been  obtained  by  a  woman  of  bad  character  firom  an  old  man 
through  illicit  intercourse  and  threats  —  wh^en  improperly  granted — presump- 
tion that  property  in  the  woman* s  possession  was  obtainedfrom  the  man. 

See  Platt  v.  Ellas 51S 


Digitized  by  VjOOQIC 


INDEX.  653 

IN  JTTNOnON  —  Continued  paqm. 

Where  a  policeman  i$  etationed  permanently  in  a  ealoon  and  in  a  dub 

room  there  is  no  adequate  remedy  at  law  —  in  granting  an  injunction  order 
to  restrain  it  the  court  should  not  recite  that  the  captain  of  police  acted 
malieiouely. 

See  Hale  9.  Burks 101 

Diversion  of  subterranean  waters,  by  driven  wells,  for  a  city  water  supply 

—  the  owner  of  tlie  land  thus  injured  is  entitled  to  an  injunction  and  damages. 

See  Rbisebt  v.  City  of  New  Yobk 98 

IKJUBT: 

See  Nbgligbncb. 

INSANE —  Cymmission  to  inquire  as  to  menial  capacity — what  orders  direct- 
ing Uie  payment  of  tJie  commissionertf  fees,  where  the  alleged  incompetent  is 
found  to  be  capable  of  managing  Tier  affairs,  are  not  enforeitie  out  of  her  estate.^ 
The  proceedings,  had  before  a  commission  to  inquire  into  the  mental  capac- 
ity of  Alma  Ix>aise  Larner,  an  alleged  incompetent,  resulted  in  a  finding 
that  she  was  capable  of  managing  her  own  affairs.  This  finding  was  con> 
firmed  by  an  order  which  fixed  the  fees  of  the  commissioners  at  $350  each, 
and  ordered  a  trust  company »  which  had  previously  been  appointed  trustee  of 
the  estate  of  the  said  Alma  Louise  Larner,  to  pay  the  same  out  of  her  estate. 
This  order  was  resettled  by  another  order  wtuch  directed  the  trust  company 
to  pay  'for  and  on  behalf  of  the  said  Alma  Louise  Lamer"  to  the  com- 
missioners the  amount  theretofore  fixed  as  their  fees.  The  trust  company, 
which  was  not  a  party  to  the  proceeding  before  the  commissioners,  entirely 
disregarded  the  orders  and  no  appeal  was  ever  taken  therefrom,  either  by 
the  trust  company  or  hy  the  said  Alma  Louise  Larner. 

Held,  that  the  commissioners  could  not  maintain  an  action  against  Alma 
Louise  Larner  to  recover  the  amount  of  their  fees  as  fixed  by  the  orders; 

That,  as  such  orders  did  not  direct  her  to  do  anything  and  the  court  did 
not  have  jurisdiction  of  the  trust  company,  the  orders  did  not  constitute  an 
adjudication  that  she  owed  the  commissioners  anything  or  render  it  neces- 
sary for  her  to  appeal  therefrom 

Semble,  that  sections  2338,  2334  and  2336  of  the  Code  of  Civil  Procedure 
do  not  authorize  the  awarding  of  costs  against  the  defendant  in  such  a 
proceeding  where  it  results  in  an  adjudication  that  she  is  competent  to  man- 
age her  own  affairs.      Sander  9.  Larner 167 

INSOLVENCY : 

See  Bankruptcy 

INSXXRANCE  —  Assignment  of  an  insurance  policy  by  a  son  to  his  father, 
and  the  filing  of  a  duplicate  with  (lie  company — proof  as  evidence  of  its  owner- 
ship ttiat  tlie  son  liad  the  policy  at  the  time  of  the  death  of  tJie  fatJier  and  that 
the  executor  of  the  father  Iiad  not  included  it  in  the  inventory  of  the  father's 
estateA  1.  In  an  action  brought  to  determine  the  respective  rights  of  the 
administratrix  of  George  N.  Cuyler  and  of  the  executors  of  George  Cuyler 
to  a  policy  of  life  insurance  issued  on  the  life  of  George  N.  Cuyler  and 
payable  to  his  legal  representatives,  it  appeared  that  on  August  8,  1887, 
George  N.  Cuyler  assigned  and  delivered  said  policy  to  his  father,  George 
Cuyler;  that  in  1891  a  duplicate  of  said  assignment  was  filed  with  the  insur- 
ance company  which  issued  the  policy;  that  George  Cuyler  died  November 
7, 1893,  and  that  his  executors  filed  an  inventory  of  his  estate  and  did  not 
include  therein  the  policy  of  insurance;  that  after  the  assignment  of  the 
policy  of  insurance  and  the  filing  of  the  duplicate  thereof  with  the  insurance 
company  and  previous  to  the  death  of  George  Cuyler,  George  N.  Cuyler  was 
in  possession  of  the  policy  of  insurance  and  continued  in  the  possession 
thereof  up  to  the  time  of  his  death,  claiming  to  be  the  owner  thereof. 

Held,  that  the  failure  of  the  executors  of  George  Cuyler  to  include  the 
policy  among  the  assets  of  their  testator  was  evidence  of  the  fact  that  the 
assij^nment  of  the  policy  was  not  found  among  such  assets; 

That  it  having  been  shown  that  the  policy  was  once  owned  by  George 
Cuyler,  there  was  a  le^al  presumption  of  the  continuance  of  such  owner- 
ship until  some  evidence  was  offered  of  its  retransfer  to  George  N:  Cuyler; 

That  the  posses.sion  of  the  policy  itself  by  Geori^e  N.  Cuyler,  subsequent 
to  the  assignment  to  George  Cuyler  and  before  the  tatter's  death,  wad  not 
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of  itself  sufficient  to  rebut  the  presumption  of  the  continued  ownership  of 
the  policy  by  George  Cujrler; 

That  when,  however  m  addition  to  such  possession  by  George  N.  Cuyler 
it  was  shown  that  the  executors  of  George  Cuyler  failed  to  find  'the 
assignment  among  their  testator's  papers,  a  legal  inference  arose  that  Uie 
assignment  had  been  destroyed  and  the  policy  retransf erred  by  George 
Cuyler  to  George  N.  Cuyler; 

That  the  trial  court  was,  therefore,  justified  in  finding  that  the  administra- 
trix of  George  N.  Cuyler  was  entitled  to  the  proceeds  of  the  policy. 

CuTLBR  t>.  Wallace 207 

2. Life  insurance — a  temporary  ailment  does  not  eo7istitute  a  disease.'^ 

A  temporary  ailment  does  not  constitute  a  disease  within  the  meaning  of  a 
life  insurance  policy,  unless  it  is  such  as  to  indicate  a  vice  in  the  insured's 
constitution  or  is  so  serious  as  to  have  some  bearing  on  his  general  health 
or  his  continuance  of  life,  or  is  such  as,  according  to  common  understanding, 
would  be  called  a  disease.    Schmitt  «.  Michigan  Mutual  Life  Ins.  Co.  . .     IS 

8. Warranty  against  **  chronic  cough,**  etc.,  refers  not  to  a  temporary 

attack  but  to  a  disease.]  Where  an  application  for  a  policy  of  life  insurance 
contains  the  following  question:  "  Have  you  had  any  of  the  following 
diseases?"  "Of  each  illness,  state  date,  number  of  attacks,  duration, 
severity,  complications  and  results.  •  *  *"  *'(4)  Chronic  or  habitual 
cough  or  hoarseness,  spitting  or  coughing  of  blood,  asthma  or  shortness  of 
breath,  or  any  chest  or  lung  disease  7  (Yes  or  No),"  and  the  applicant 
answers  "  no  '*  to  such  question,  such  answer  does  not  operate  as  a  war- 
ranty to  the  effect  that  the  applicant  had  never  suffered  temporarily  from 
habitual  cough  or  hoarseness  or  from  the  spitting  or  coughing  of  blood  or 
from  shortness  of  breath,  but  simply  that  he  hSd  never  suffered  from  the 
''diseases''  of  which  these  were  the  manifestations. 

Consequently,  the  fact  that  on  the  trial  of  an  action  brought  to  recover 
upon  the  policy  of  insurance  issued  on  the  faith  of  such  application,  evi- 
dence is  given  tending  to  show  that  the  applicant  had  suffered  from  habitual 
cough  or  hoarseness  and  from  the  spitting  or  coughing  of  blood  and  from 
shortness  of  breath,  does  not  establish  a  breach  of  warranty  as  matter  of  law, 
as  the  jury  may  fairly  regard  such  evidence  as  insufficient  to  establish  the 
existence  of  any  disease  or  malady  underlying  these  manifestations,  so  seri- 
ous as  to  have  anj^  bearing  upon  the  general  health  of  the  applicant  or  the 
continuance  of  his  life.    Id. 

4. Warranty  as  to  the  li^aith  of  a  brother  of  the  assured  relates  to  his 

apparent  health,]  A  warranty  contained  in  an  application  for  a  policy  of 
life  insurance,  to  toe  effect  that  the  health  of  the  applicant's  elder  brother 
was  good,  means  simply  that  the  elder  brother  had  indicated  in  his  action 
and  appearance  no  symptoms  or  traces  of  disease,  and  that  to  the  observa- 
tion of  an  ordinary  friend  or  relative  he  was  in  truth  well.    Id. 

Liability  of  a  warehouseman,  for  hides  damaged  bv  the  burning  of 

the  warehouse,  to  an  insurance  company  which  has  paid  for  a  total  loss 
thereof  —  effect  of  their  having  been  condemned  as  a  nuisance  by  the  board 
of  health  and  removed  under  a  contract  made  by  it. 

Niagara  F.  Ins.  Co.  t).  Campbell  Stores. 400 

See  Warehouseman. 

INTEBFTiE  A  T>KR : 

See  Pleading. 

INTOXICATINO  ISHa^OR  — Saie  of  Malt  Rose  —  proof ,  by  a  ciismist  for 
the  prosecution,  of  the  analyies  of  Malt  Rose  alleged  to  luive  been  sold — when 
it  may  be  controverted  by  proof  of  the  analyses,  made  on  behalf  of  the  defendant, 
of  other  samples.]  Upon  the  trial  of  a  person  charged  with  the  offense  of 
selling  intoincating  liquor  without  a  liquor  tax  certificate,  the  witnesses  for 
the  prosecution  testified  that  on  September  22.  1908,  they  went  into  a  place 
where  the  defendant  was  tending  bar,  and  that  the  defendant  there  sold  and 
delivered  to  each  of  them  a  glassful  of  a  drinlc  called  Malt  Rose,  of  which 
they  drank  part;  that  while  the  defendant  was  momentarily  in  an  adjoining 
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room  one  of  the  witnesses  placed  a  portion  of  the  contents  of  his  glass  in  a 
bottle;  that  the  same  evening  they  took  the  bottle  to  one  Cann  and  left  it 
with  him.  Cann  testified  that  he  took  the  bottle  and  contents  to  one  Priest, 
a  chemist,  and  left  it  with  him  for  analysis.  Priest  testified  that  he  analyzed 
the  contents  of  the  bottle  and  found  that  it  contained  about  five  and  forty- 
three  one-hundredths  per  cent  of  alcohol. 

The  defendant  admitted  selling  each  of  the  witnesses  a  glass  of  Malt  Kose, 
but  denied  that  either  of  them  had  put  any  portion  of  his  drink  into  a  bottle, 
and  also  denied  that  he  was  absent  from  the  bar  while  they  were  there. 
The  defendant's  counsel  called  a  chemist  and  proved  by  him  that  on  January 
14,  1904,  he  obtained  from  the  defendant's  place  a  sample  of  Malt  Rose  for 
the  purpose  of  analysis;  that  on  several  occasions  prior  to  that  date,  one  of 
them  being  October  ninth,  he  had  analyzed  the  liquor  commonly  calleti  and 
sold  as  Malt  Rose.  The  defendant's  counsel  then  asked  the  witness  what 
the  analysis  showed,  stating  that  he  proposed  to  connect  it  and  show  that  it 
was  the  same  kind  of  liquor  that  was  sold  to  the  People's  witnesses.  The 
court  refused  to  admit  the  evidence,  stating  that  the  defendant  could  not 
**  prove  any  analysis  of  liquor  obtained  in  January  as  bearing  on  liquor  in 
September." 

It  appeared  that  Malt  Rose  was  a  known  article  of  commerce,  and  the 
evidence  indicated  that  it  was  made  from  some  definite  receipt  or  formula. 

Held,  that  the  exclusion  of  the  testimony  of  the  defendant's  chemist  con- 
stituted error  requiring  the  reversal  of  a  Judgment  of  conviction; 

That  the  defendant's  chemist  should  have  been  allowed  to  testify  what  he 
found  the  liquor  to  consist  of; 

That  if  the  different  analyses  made  by  him  varied  so  much  that  it  was 
plain  that  the  specimen  procured  in  January  was  no  criterion  of  what  the 
specimen  in  September  contained,  they  would  be  ineffective  to  discredit  the 
analysis  made  by  the  People's  chemist,  or  to  discredit  the  claim  that  the 
latter  chemist  had  received  a  portion  of  what  the  defendant  sold; 

That  if  the  various  analyses  made  by  the  defendant's  chemist  showed  that 
the  constituents  in  the  samples  used  were  the  same  or  substantially  so,  the 
defendant  had  a  right  to  prove  the  analysis  of  a  brand  similar  to  that  which 
he  testified  he  had  sold,  as  tending  to  discredit  either  the  accuracy  of  the 
analysis  made  by  the  People's  expert  or  the  truthfulness  of  the  People's 
claim  that  the  latter  expert  had  analyzed  the  same  drink  that  the  defendant 
sold.    People  v,  Eastnbb 365 

A  court  of  equity  may  restrain  a  public  officer  from  committing  a 

trespass  —  where  a  policeman  is  stationed  permanently  in  a  saloon  and  in  a 
club  room  there  is  no  adequate  remedy  at  law — such  an  act  is  not  lustified 
by  the  liquor  Tax  Law  or  the  New  York  city  charter — it  violates  tne  Con- 
stitution— in  granting  an  injunction  order  to  restrain  it,  the  court  should  not 

recite  that  the  captain  of  police  acted  maliciously.    Hale  v.  Burns. 101 

See  Equity. 

INVOICE — When  it  eonstitutee  part  of  t?ie  res  gestee 
See  Eyidekce. 

JOIHDEB  — -  Cf  eatues  of  action. 
See  MisjoiNDBB. 

JOINT-STOCK  COMPANY: 

See  Association. 

JUDGE'S  CHAJtGE—  To  the  jury. 
iSv  Trial. 

JUDGMENT —  Co»ts  —  offer  of  judgment  for  a  ^peeifled  sum  in  an  action  to 
foredoee  a  neehanic^e  lien,'\  1.  An  offer  made  by  the  defendants  in  an  action 
brought  to  foreclose  a  me<hanic'8  lien  for  |1,576.56,  with  interest,  *'  to  allow 
Judgment  to  be  taken  against  them  herein  by  the  plaintiff  for  the  sum  of  thir- 
teen hundred  seventy-six  doUnrs  and  fifty-six  cents,  with  costs,"  is,  if 
accepted,  effective  only  to  allow  the  plaintiff  to  enter  a  personal  judgment 
against  the  defendants  for  the  amount  specified,  and  does  not  entitle  the 
plaintiff  to  enter  judgment  against  the  defendants  for  a  foreclosure  of  the 
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lien,  the  sale  of  the  premiaes  and  a  peraonal  jadgment  -for  any  deficiency 
arisiDg  on  such  sale.    McNaixt  c.  Rowax T \  S^ 

2. The  recovery  of  a  judgment  for  theforeeloture  of  the  lien  for  a  emaUer 

ium  is  more  fawrabte  to  the  pfaintifA  Ck>n8equently,  where  the  plaintiff 
recovers  judgment  in  the. action  estaolighing  the  amount  of  the  lien  at 
11,195.58,  with  interest,  and  directing  a  sale  of  the  premises  and  the  entry  of 
a  personal  judgment  for  any  deficiency  arising  on  the  sale,  the  plaintiff  ia 
entitled  to  full  costs,  as  the  judgment  recovered  by  him  is  more  favorable 
than  that  offered  by  the  defendants.    Id. 

8. Verdict  for  damagee  as  a  baeie  for  a  judgment,  not  impaired  becavee  a 

wrdiet  is  thereafter  directed —  an  objection  thereto  cannot  be  first  taken  on  appealJ] 
Where  the  court  submits  to  the  jury  Uie  question  of  damages,  which  is  the 
only  issue  mised  by  the  pleadings  and  the  proof,  and  the  jur^  renders  a  ver- 
dict in  favor  of  the  plaintiff  for  a  specified  sum,  such  verdict  constitutes  a 
sufficient  basis  for  the  judgment.  Where,  however,  the  court  subsequently 
directs  a  verdict  for  the  same  amount  upon  the  theory  that  that  is  the  better 
practice,  such  direction  does  not  invalidate  the  previous  verdict;  inan^  event 
the  defendant  cannot,  in  the  absence  of  an  exception,  question  the  right  of 
the  court  to  direct  the  verdict  for  the  first  time  upon  appeal. 

Bakber  9.  Dbwbs 433 

4. TJu  appointment  of  a  trustee  in  place  of  a  deceased  trustee  is  not  res 

adjudlcata  as  to  the  existence  of  a  trust.]  The  appointment  by  the  Supreme 
Court  of  a  trustee  in  place  of  a  deceased  trustee  is  not  res  adjudicata  on  the 
question  as  to  whether  or  not  the  alleged  trust  exists. 

Matter  op  Landmessbr 110 

5. An  offer  of  judgment  constitutes  a  special  appearance.]    An  offer  of 

judgment,  made  by  the  defendant's  attorney  on  his  behalf,  constitutes  a 
valid  special  appearance.    Cuttino  v.  Jessmbr 288 

6. Wfien  an  affidavit  need  not  accompany  such  offer.]    The  provision  of 

section  740  of  the  Ckxie  of  Civil  Procedure,  which  provides  that  an  affidavit 
shall  accompany  an  offer  of  judgment  subscri))cd  by  an  attorney,  only 
applies  to  an  offer  made  as  prescribed  in  the  sections  of  the  Code  of  Civil 
Procedure  therein  mentioned.     Id. 

A  judgment  creditor,  whose  judgment  is  a  lien  on  the  share  of  the 

plaintiff  in  an  action  for  partition,  and  expires  pending  the  suit,  is  entitled  to 
payment  from  the  proceeds  of  sale  where  the  complaint  recognizes  the  exist- 
ence of  the  lien  —  a  refusal,  pending  the  partition  suit,  by  the  Surrogate's 
Court  to  authorize  the  issuing  of  an  execution  and  the  expiration  of  the  lien 
must  be  set  up.  if  at  all,  by  supplemental  complaint — the  complaint  speaks 

as  of  the  date  of  the  commencement  of  the  suit.    Lb  Bobuf  v.  Gary 858 

See  Partition. 

Custody  of  children  by  the  court  —  its  power  to  enforce  the  duty  of  a 

father  to  support  them  by  a  decree  in  an  action  for  separation  or  divorce  — 
it  has  no  power  to  amend  a  decree  making  no  provision  on  the  subject  —  the 
court  is  not  compelled  to  make  such  a  provision  in  a  decree  —  practice  of 
reserving  the  right  in  a  decree  to  thereafter  moke  such  provision,  approved. 

Salomon  v.  Salomon 588 

See  Parent  and  Child. 

Bes  adjudicata  —  an  interlocutory  judgment  in  partition  directing  a 

sale  is  conclusive,  as  to  the  title  thereby  adjudged,  in  an  action  of  ejectment 
involving  such  title  previously  brought  but  not  previously  tried  —  a  pur- 
chaser at  a  sale  under  such  interlocutory  judgment,  pending  an  appeal  there- 
from, acquires  a  good  title.    Place  v,  Rogers 193 

See  Partition. 

Guaranty  of  collection  —  a  judgment  against  the  principal  debtor  and 

the  issuance  and  return  unsatisfied  of  an  execution  must  be  shown  —  when 
shown  they  are  conclusive  against  the  guarantor  having  notice  of  the  suit. 

Blandino  t».  Cohen 4 442 

See  Contract. 
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When  a  creditor's  action  to  whicli  a  receiver  of  the  debtor  corporation 

is  a  party  will  not  be  discontinued  on  payment  of  the  amount  due  to  the 
creditor  —  when  the  receiver  is  entitled  to  an  affirmative  judgment. 

Raymond  v.  Security  Trust  <fe  Life  Ij^s.  Co 546 

Sec  Equity. 

Bank  officers  —  liability  of,  where  deposits  are  taken  bv  them  with 

knowledge  that  the  bank  is  insolvent  —  a  judgment  in  favor  of  some  depos- 
itors is  not  admissible  in  a  suit  by  others.     Nathan  v.  Uhlmann 888 

See  Banking. 

Lien  of  a  judgment  upon  an  expectant  estate  in  remainder  devised 

and  bequeathed  to  the  judgment  debtor  —  the  judgment  creditor  may  not 

sue  in  equity  to  obtain  a  construction  of  the  will.     Higgins  v.  Downs 119 

See  Will. 

Damages  for  the  change  of  grade  of  a  street  in  New  York  city  —  the 

decision  of  the  board  of  assessors  confirmed  by  that  of  the  board  of  revision 

of  assessments  is  final.     People  ex  rel.  Rothschild  v.  Muh 428 

See  Municipal  Corporation. 

Certiorari  to  review  the  discharge  of  a  veteran  —  weight  given  to  the 

fact  that  the  same  charges  had  been  previously  nuide  and  dismissed. 

People  ex  rel.  Dwyer  v.  Hogan 216 

See  Civil  Service. 

The  recital  in  a  judgment  of  the  facts  found  by  the  trial  court  is 

improper.     Beebe  v.  Mead 500 

See  Pleading. 

A  prior  adjudication  is  not  res  ailjudicata  as  to  those  not  notified 

thereof.     Matter  op  Long  Beach  Land  Co 159 

See  Tax. 

JUDICIAL  SALE  —  Under  execution. 
See  Execution. 

JXJRT  —  Verdict  for  damages  as  a  basis  far  a  jitdgment,  not  impaired  hecau^ 
a  verdict  is  tJiereafter  directed — an  objection  tJiereto  cannot  he  first  taken  on 
appeal.^  1.  Where  the  court  submits  to  the  jury  the  question  of  damages, 
which  is  the  only  issue  raised  by  the  pleadings  and  the  proof,  and  the  jury 
renders  a  verdict  in  favor  of  the  plaintiff  for  a  specified  snm,  such  verdict 
constitutes  a  sufficient  ba.sis  for  the  judgment.  Where,  however,  the  court 
subsequently  directs  a  verdict  for  the  same  amount  upon  the  theory  that 
that  is  the  better  practice,  such  direction  does  not  invalidate  the  previous  ver- 
dict; in  any  event  the  defendant  cannot,  in  the  absence  of  an  exception,  ques- 
tion the  right  of  the  court  to  direct  the  verdict  for  the  first  time  upon 
appeal.     Barber  ©.  Dewes 482 

3.  A  charge^  on  Hie   whole,  correct,  sustained.'^    If  a  charge  to  a  jury, 

considered  as  a  whole,  conveys  to  the  jury  the  correct  rule  of  law  governing 
the  case,  the  judgment  entered  upon  the  verdict  of  the  jury  will  not  be 
reversed,  although  detached  sentences  in  such  charge  are  erroneous. 

McAfee  v.  Dix 60 

3.  When  interest  may  he  added  by  the  court  to  a  verdict.']     Where  the 

complaint  in  an  action  brought  to  recover  the  contract  price  of  goods  sold^ 
and  delivered  by  the  plaintiff  to  the  defendant,  demands  interest,  and  the' 
court,  without  exception  on  the  part  of  the  defendant,  correctly  charges  the 
jury  that  the  plaintiff  was  entitled  to  interest  in  the  event  of  a  favorable  ver- 
dict, if  tiie  iury  render  a  verdict  in  favor  of  the  plaintiff  for  the  contract  price 
of  the  ^oods  without  referring  to  the  subject  of  interest,  the  court  has  power 
to  add  interest  to  the  amount  of  the  verdict.     Id. 

4.  -^  Form  of  direction  of  a  verdict  wliere  t?ie  plaintiff  moves  far  the  direc- 
tion of  a  verdict  and  the  defendant  for  a  dismissal  of  tits  complaint.]  Where,  at 
the  end  of  the  whole  case,  on  a  trial  before  a  jury,  the  plaintiff  moves  for  the 
direction  of  a  verdict  in  his  favor  and  the  defendant  for  a  dismissal,  and 

App.  Div.— Vol,  CI.        42 
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the  court  reaches  a  conclusion  in  favor  of  the  defendant,  the  court  should 
direct  the  jury  to  find  a  verdict  in  the  defendant's  favor,  and  not  direct 
a  verdict  of  nonsuit.     SxuaiPF  v.  Hallahan 383 

Presentment  by  a  grand  jury  censuring  public  ofBcers — when  not 

expunged  —  it  may  be  sent  back  and  I'esubmitted  to  the  same  or  another 
grand  jury  —  expunged  where  the  case  warrants  an  indictment  and  none  is 

found.    Matter  of  Jones  «.  People 55 

See  Crime. 

JUSTICE  OF  THE  PEACE  —  Pc/Uitfr  of  tlie  Appellate  Dimnon  to  entertain 
an  appeal  from  a  County  VourVs  affirmance  of  a  judgment  by  default  A 
1.  Where,  upon  an  appeal  to  the  County  Court  from  a  judgment  renderea 
against  the  appellant  upon  his  default  by  a  justice  of  the  peace,  the  County 
Court  refuses  to  exercise  the  discretionary  power  vested  in  it  by  section  8064 
of  the  Code  of  Civil  Procedure  to  open  the  default  and  grant  a  new  trial  of 
the  action,  the  Appellate  Division  has  jurisdiction,  under  sections  1340  and 
1842  of  the  Code  of  Civil  Procedure,  to  review  the  exercise  of  such  dis- 
cretionary power,  whether  the  determination  of  the  County  Court  be  con 
sidered  as  a  judgment  or  as  an  order.    Kilts  v.  Nbahr 317 

2. Procf  required   that  the  defendant  in  dtfatUt   hoe  a  meritorioue 

dtfenee.]  The  fact  that  the  appellant's  affidavit  as  to  the  existence  of  a  meri- 
torious defense  to  the  action  was  denied  by  the  respondent,  and  was  not  cor- 
roborated by  other  witnesses,  does  not  require  the  County  Court  to  exercise 
its  discretion  unfavorably  to  the  appellant. 

Qucere,  whether  the  Appellate  Division  will  interfere  with  the  action  of 
the  County  Court  if  the  discretionary  power  to  grant  a  new  trial  has  been 
exercised  favorably  to  the  appellant.     Id. 

8. Interference  mth  the  discretion  of  the  County  Court  where  a  tub- 

Btantial  right  %s  involted.'\  Semble,  that  the  Appellate  Division  has  jurisdic- 
tion to  review  an  order  of  a  County  Court,  in  an  action  brought  in  it  or 
taken  to  it  by  appeal,  where  such  order  affects  a  substantial  right,  even 
though  it  was  made  in  the  exercise  of  discretion.    Id. 

4.  Rule  applied  the  earns  aeon  appeals  from  the  Special  Term.]    Semble, 

that  upon  an  appeal  to  the  Appellate  Division,  from  discretionary  orders 
made  by  a  County  Court,  the  rule  governing  discretionary  orders  made 
at  a  Special  Term  of  the  Supreme  Court  will  be  applied,  viz.,  that  the 
discretion  will  not  be  interfered  with  unless  it  was  arbitrarily  or  improperly 
exercised.    Id. 

6.  The  authority  of  an  attorney  in  a  Justices  Court  ceaees  wTun  the  case 

is  submitted.']  An  attorney  at  law,  while  acting  for  the  defendant  in  an 
action  brought  in  a  Justice's  Court,  does  so  as  an  attorney  in  fact,  and  his 
authority  as  such  ceases  when  the  case  is  finally  submitted  to  the  justice. 

Cutting  «.  Jessmer 283 

6.  On  appeal  the  respondent  may ^  brfore  theretum,  appear  in  the  County 

Court  and  serve  an  offer  of  judgment.]  As  soon  as  an  appeal  to  the  County 
Court  from  a  judgment  rendered  in  a  Justice's  Court  has  been  perfected,  and 
before  the  return  of  the  justice  has  been  filed,  the  respondent  may  appear 
in  the  County  Court  generally  or  specially  by  an  attorney  at  law,  and  an 
offer  of  judgment  served  by  such  attorney  at  law  on  the  defendanVs 
behalf  is  valid. 

Such  a  general  or  special  appearance  is  presumptive  evidence  of  the  attor- 
ney's authority  to  appear.     Id. 

7. Construction  of  section  8071  of  the  Code  of  Civil  Procedure.]    Section 

8071  of  the  Code  of  Civil  Procedure,  providing,  *'  after  the  expiration  of  ten 
days  from  the  time  of  filing  the  justice's  return  the  action  is  deemed  an 
action  at  issue  in  the  appellate  court,"  should  be  construed  to  relate  to 
the  issue  only,  and  in  no  way  affects  the  time  when  the  action  shall  be 
deemed  pending  in  the  County  Court.     Id. 

8. Special  appearance  otherwise  than  as  specified  in  Code  of  Civil  Pro- 

eedure,  section  421.]    A  party  may  appear  specially  in  a  manner  other  than 
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that  specified  for  a  general  appearance  by  a  defendant  in  section  421  of  the 
Code  of  Civil  Procedure. 

Setnble,  that  an  offer  of  judgment,  made  by  the  defendant's  attorney  on  his 
behalf,  constitutes  a  valid  special  appearance.    Id, 

9. Jn  affidavit  need  not  accompany  such  an  offer. ^    The  provision  of 

section  740  of  the  Code  of  Civil  Procedure,  which  provides  that  an  affidavit 
shall  accompany  an  offer  of  judgment  subscribed  by  an  attorney,  only  applies 
to  an  offer  made  as  prescribed  in  the  sections  of  the  Code  of  Civil  Procedure 
therein  mentioned.     Id. 

JUSTICE'S  00X7BT  : 

See  Justice  of  the  Peace. 

liANDLOBD  AND  TENANT—  Covenant  by  a  tenant  to  ptU  and  keep  the 
demieed  premieee  in  repair — it  does  not  rehire  the  rebuilding  of  a  gable  tmll.] 
.  Under  the  following  covenant  contained  in  a  lease:  *'  And  the  lessee  agrees, 
as  soon  as  practicable,  to  put  the  plumbing  work  and  the  premises  generally 
in  good  repair.  *  *  *  And  the  lessee  agrees  that  it  will,  during  the  term 
of  this  lease,  keep  the  plumbing  work,  pipes,  glass,  fences  and  the  premises 
generally  in  s^ood  repair,  and  at  the  expiration  of  the  term  quit  and  surren- 
der the  premises  in  as  good  a  state  and  condition  as  reasonable  use  and  wear 
thereof  will  permit,  damages  by  the  elements  excepted,"  the  lessee's  liability 
is  limited  to  repairs  as  such,  and  not  to  the  work  of  restoraticm  or  renewal 
where  decay  is  so  extensive  as  to  render  repair  in  the  ordinary  sense  impos- 
sible. Thus,  where  the  gable  wall  of  the  oemised  building  becomes,  as  the 
result  of  time  and  wear,  so  dilapidated  during  the  term  as  to  render  it  impos- 
sible to  repair  it  and  to  require  the  rebuilding  thereof,  the  lessee  cannot  be 
compelled  to  bear  the  expense  of  such  rebuilding. 

Street  v.  Central  Brewing  Co 3 

Eminent  domain  —  damages  as  between  the  lessor  and  lessee  of  the 

S'  remises  taken  —  tenant's  fixtures,  how  valued  —  provision  of  lease  allowing 
xtures  to  be  removed  by  the  tenant. 

Matter  op  City  op  New  York 527 

See  Eminent  Domain. 

Breach  of  an  agreement  by  a  landlord  to  repair  a  ceiling — the  land- 
lord is  not  liable  for  an  injury  done  to  a  tenant  by  its  fall. 

BODEN  V.  SCHOLTZ 1 

See  Negligence. 

Permanent  buildings  are  not  removable  as  trade  fixtures. 

Matter  op  LiOng  Beach  Land  Co.  . .  150 

See  Tax. 

LEASE: 

See  Landlord  and  Tenant. 

lasvx  —  Under  an  execution. 
See  Execution. 

I^EXLOGI: 

See  Conflict  op  Laws. 

UBEL  —  Bill  of  particulars  as  to  the  name  and  address  of  a  newspaper 
reporter  and  of  persons  making  statements  to  him,  denied  —  discretion  of 
Special  Term  —  disclosure  of  names  of  witnesses,  when  compelled. 

Enipe  v.  Brooklyn  Daily  Eagle 43 

See  Pleading. 

UOENSE  —  To  flood  certain  land^it  does  not  give  the  licensee  the  right  to 
flood,  by  percolation  through  a  dam  built  by  it,  other  land  of  the  Ucejisor — such 
right  is  not  an  appurtenance  or  incident  —  it  constitutes  a  continuing  trespass 
—  relifff  wiU  be  given  in  equity.  ]  One  Schwarzenbach,  who  owned  thirty  acres 
of  land,  upon  a  portion  of  which  he  had  a  factory  and  warehouse,  wrote  the 
following  letter  to  an  electric  water  power  company,  which  had  constructed  * 
a  dam  across  the  Susquehanna  river,  and  in  that  manner  created  a  reservoir, 
"  I  will  give  you  the  privilege  to  erect  a  dam  on  my  property  known  as  the 


Digitized  by  VjOOQIC 


660  INDEX. 

LICENSE  —  Continued.  paosl 

Fertilizer  Co.'s  land  sitnated  in  the  Town  of  Oneonta,  and  flood  the  land 
below  the  dam  according  to  a  sketch  and  measuring  about  2  07  / 100  acres, 
for  the  sum  of  Seventy-five  00/100  Dollars  (|75  00/100)." 

The  water  power  company  accepted  the  offer,  paid  Schwarzenbach  the 
seventy-five  dollars  and  constructed  the  dam.  The  purpose  of  the  dam  was 
to  prevent  the  waters  impounded  in  the  reservoir  maintained  by  the  water 
power  company  from  flowing  back  upon  Schwarzenbach's  lands  above  the 
dam. 

Held,  that  in  view  of  the  purpose  for  which  the  dam  was  intended,  and 
of  the  fact  that  the  letter  expressly  mentioned  the  precise  amount  of  land 
that  Schwarzenbach  was  willing  to  have  flooded  below  the  dam,  and  of  the 
further  fact  that  the  sketch  referred  to  in  the  letter  defined  the  precise  loca- 
tion of  such  land,  it  was  fairly  to  be  implied  that  it  was  not  Schwarzenbach's 
purpose  to  allow  his  lands  and  factory  above  the  dam  to  be  flooded  by  water 
percolating  through  or  under  such  dam; 

That  the  riffht  to  flood  the  lands  above  the  dam  by  water  percolating 
thsough  or  under  it  did  not  pass  as  an  appurtenance  or  as  an  incident  to  the 
right  to  flood  the  lands  below  the  dam; 

That  the  flooding  of  the  lands  above  the  dam  by  the  percolating  waters 
was  unlawful  and  constituted  a  continuing  trespass,  to  restrain  which 
Schwarzenbach  was  entitled  to  invoke  the  aid  of  a  court  of  equity. 

Schwarzenbach  v.  El.  Water  Power  Co 345 

Dedication  of  a  fissure  or  sink  hole,  as  an  outlet  for  a  village  sewer 

system  —  when  a  mere  revocable  license  is  given. 

Sherman  Lime  Co.  v.  Vil.  op  Glens  Falls 269 

See  Municipal  Corporation. 

LICENSE  TAX  —  Against  corporations, 
SeeTJLX. 

lilEN  —  Costs  —  offer  of  judgment  for  a  specified  sum  in  an  action  to  fore- 
close a  mechanic's  lien —  the  recovery  of  a  judgment  for  the  foreclosure  of 
the  lieu  for  a  smaller  sum  is  more  favorable  to  the  plaintiff. 

McNally  v.  Rowan 342 

See  Judgment. 

Of  a  judgment. 

See  Judgment. 

lilFE  ESTATE  —  A  life  tenant  of  real  property/  is  liable  for  the  taxes  which 
become  a  lien  thereon  duj-ing  tJie  existence  of  the  life  estate. 

See  Matter  of  Corbin 25 

LIEE  INSXJBANCE : 

See  Insurance. 

lilMITATION  OF  ACTION  — Pleading  — Stotute  of  Limitations  inter- 
posed as  a  defense  to  a  cause  of  action  based  upon  an  account  stated  within 
the  statutory  time,  some  of  the  items  of  which  were  before  and  some  after 
the  date  at  which  the  statute   would  apply  —  proper  form  of  answer  — 

account  stated  by  oral  agreement.     Delabarre  v.  McAlpin 468 

See  Pleading. 

UaXXOB  TAX  CERTIFICATE : 

See  Intoxicating  Liquor. 

LOAN  SOCIETY: 

See  Association. 

LUNATIC: 

See  Insane. 

MALIdOXXS  PROSECUTION  —  False  imprisonment  —  the  filing  of  an 
information  alleging  a  violation  of  an  illegal  resolution  of  a  town  board  — 
it  gives  the  magistrate  jurisdiction  —  the  complainant  is  liable,  if  at  all,  for 
malicious  prosecution  — latitude  allowed  in  determining  the  sufficiency  of  an 

information.     Gilbert  v.  Satterlee 818 

See  Crime. 
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MANDAMUS  —  Right  of  retirement  after  twenty  years'  service  of  a  mem- 
ber of  tlie  New  York  city  police  force,  transferred  from  the  dty  of  Brook- 
lyn before  twenty  years'  service  in  that  city  —  the  exercise  of  a  discretionary 

power  not  compelled  by  mandamus.     Matter  op  Friel 156 

See  Municipal  Corporation. 

MANUFACTXTBINO  COBPOBATION : 

See  Corporation. 

MASTEB  AND  8EBVAKT  —  Action  for  tervieen  in  asmting  in  tits  pur- 
chase of  an  electric  plant  —  wlien  a  promise  to  pay  will  be  implied —  lo/ien  an  indi- 
vidual  conducting  tlie  negotiations  is  liable  and  not  a  coiyoration  for  which  they 
were  conducted  —  loJio  may  testify  as  expert  witnesses  -^  hypotlietical  question  based 
upon purcJiase  pnce  and  earning  capacity, ]  1 .  In  an  action  brought  by  the  plain- 
tiff to  recover  from  the  defendant  compensation  for  assisting  in  the  purchase 
of  an  electric  lighting  plant,  it  appeared  that  one  Porter  informed  the  plain- 
tiff that  he  knew  of  some  people  who  were  purchasing  electric  lighting  plants 
and  asked  the  plaintiff  if  he  knew  of  any  such  for  sale;  that  the  plaintiu  spoke 
of  the  plant  of  a  certain  company  and  that  Porter  asked  him  to  get  all  the 
information  he  could  in  reference  to  this  plant,  saying  that  he  would  then 
tell  plaintiff  for  whom  the  information  was  desired;  that  subsequently  Porter 
telegraphed  the  plaintiff  as  follows:  "  Can  you  have  balance  sheet  with  full 
particulars  pertaining  to  property  at  Room  1813,  Bank  of  Commerce  Build- 
ing, to-morrow,  Friday,  about  noon.  Answer  confidential.  SeeMaloncy;" 
that  Maloney,  the  defendant,  was  with  Porter  at  the  time  the  telegram  was 
sent  and  it  was  apparently  sent  at  his  request;  that  the  next  day  the  plain- 
tiff called  at  the  place  designated  and  furnished  Maloney  with  the  desired 
information;  that  Maloney,  after  looking  over  the  figures  presented  and 
making  some  inquiries,  suggested  to  the  plaintiff  that  he  act  in  the  matter 
in  behalf  of  said  defendant  and  that  the  plaintiff  would  be  taken  care  of, 
or  words  to  that  effect;  that  subsequently  the  plaintiff  brought  Maloney  and 
the  president  of  the  electric  lighting  plant  in  question  together  and  that  nego- 
tiations followed  which  finally  resulted  in  the  ssile  of  the  plant  to  the  defend- 
ant, the  transfer  being  made  io  one  McCall  as  trustee,  evidently  for  a  Phila- 
delphia corporation. 

Held,  that  whether  or  not  the  defendant  had  used  language  which  would 
charge  him  with  an  obligation  to  pay  the  plaintiff  for  his  services,  the  plain- 
tiff having  rendered  services,  under  circumstances  which  warranted  a  reason- 
able expectation  on  his  part  that  the  defendant  would  pay  for  them,  the 
law  would  imply  a  promise  of  payment  on  the  part  of  the  defendant; 

That  it  appearing  that  the  plaintiff  supposed  that  the  defendant  was  pur- 
chasing the  electric  lighting  plant  individually,  and  that  the  defendant  had 
made  no  intimation  to  the  contrarj',  the  court  properly  excluded  testimony 
tending  to  show  that  Porter  and  the  defendant  were  not  acting  in  their  own 
behalf  m  the  transaction,  but  as  a  committee  for  a  Pennsylvania  corporation; 

That  whether  the  witnesses  who  testified  as  experts  to  the  value  of  the 
services  rendered  by  the  plaintiff  were  sufficiently  qualified  to  testify  as 
such,  was  a  question,  the  decision  of  which  rested  largely  in  the  discretion 
of  the  trial  court,  and  that  if  such  decision  was  not  agamst  the  evidence  and 
did  not  lack  evidence  in  its  support,  the  Appellate  Division  would  not  dis- 
turb it: 

That  men,  who  had  had  long  experience  in  dealings  involving  the  value 
of  brokers'  services  in  the  sale  of  railroad  plants  and  corporations  having 
public  franchises,  might  properly  testify  as  experts  to  the  val6e  of  the  plain- 
tiff's services,  even  though  they  had  had  no  experience  with  electric  lighting 
plants; 

That  a  hypothetical  question,  based  upon  the  purchase  price  of  the  electric 
lighting  plant  and  its  earning  capacity,  was  a  sufficient  basis  for  an  opinion' 
by  thp  experts  of  the  value  of  the  plaintiff's  services.     Hart  v.  Maix)ney.  .    37 

2.  Refreshing  a  witness^  m^tnoj'i/,]    Semble,  that  it  was  proper  to  allow 

a  witness  to  refresh  his  memory  by  reading  from  the  evidence  given  by  him 
upon  a  former  trial  of  the  action.    Id. 

—  Action  for  the  breach  of  a  contract  of  employment  distinguished 
from  an  action  to  recover  wages  —  burden  of  proof  m  the  former  case  — 
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what  complaint  sufficiently  alleges  a  cause  of  action  for  breach  of  contract 
of  employment  —  effect  of  a  demtJid  of  money  due  rather  than  wages. 

Allen  v.  Glbn  Creamery  Co S06 

See  Pleading. 

An  execution  against  the  person  may  issue  in  an  action  based  on  the 

negligence  of  the  defendant's  servant.    Ossmann  «.  Crowley 597 

See  Execution. 

When  a   foreman  is  a  "superintendent'*  within  the  meaning  of  the 

EnvpUyyer^  LiaMlity  Act. 
See  Negligence. 

Injury  of  a  servant  through  negligence. 

See  Negligence. 

MEASUBE  OF  DAMAGES: 

See  Damages. 

MECHANIC'S  LIEN : 

See  Lien. 

MISDEMEANOR: 

See  Crime. 

MISJOINDER  —  Of  causes  of  cuiion  —  a  demurrer  lies,  although  they  are  not 
separately  stated.]  1.  A  demurrer  to  a  complaint,  interposed  on  the  ground 
that  two  causes  of  action  are  improperly  joined  therein,  will  lie  even  though 
such  causes  of  action  are  not  separately  stated  and  numbered. 

Reed  «.  Liyermore 254 

2.  A  cause  cf  action  for  selling  an  unsafe  gun  cannot  be  joined  with  one 

for  a  breach  of  warranty  tliereof.]  The  complaint  in  an  action  alleged  that 
the  defendants  placed  upon  the  market  a  ^un  constructed  of  such  defective 
material  and  in  such  a  careless  manner  that  it  was  unsafe  for  use  and  a 
danger  to  the  communitv;  that  the  gun  exploded  while  the  plaintiff  was 
using  it,  thereby  causing  him  to  lose  his  hand.  It  further  alleged  that  at  the 
time  the  defendants  sola  the  gun  they  warranted  it  in  every  part;  that  plain- 
tiff, relying  on  such  warranty,  used  the  said  gun  and  that  it  exploded  while 
being  used  by  reason  of  such  defective  material  and  construction  and  so 
severely  injured  the  plaintiff  that  he  lost  his  left  hand. 

Eddy  that  the  complaint  stated  two  causes  of  action,  one  on  contract  and 
the  other  in  tort; 

That  the  two  causes  of  action  were  not  uj)on  different  "  claims  arising  out 
of  the  same  transaction  or  transactions  connected  with  the  same  subject  of 
action,"  within  the  meaning  of  subdivision  9  of  section  484  of  the  Code  of 
Civil  Procedure,  and  that  it  was,  therefore,  improper  to  join  them  in  the  same 
complaint.    Id. 

MISREPBESENT  ATION : 

See  False  Representation. 

MONEY — Bight  of  the  owner ^  where  the  money  is  stolen  and  has  been  deposited 
as  bail,  to  follow  it. 

See  Arrest. 

MORTGAGE — Installment  of  plumbing  in  a  building  under  an  agreement 
tliat  it  is  to  remain  the  property  of  theplunUter  untU  paid  for  —  right  of  a  pur- 
chaser of  the  property  under  a  mortgage  foreclosure  sale  —  the  plumber  estopped 
bu  a  neglect  to  assert  his  claim  at  the  sale.]  After  a  contractor  had  installed 
the  plumbing  work  in  a  building  under  an  agreement  that  the  materials  used 
should  remam  his  property  until  fully  paid  for,  the  owner  of  the  buildin'g 
mortgaged  it  and  upon  the  foreclosure  of  the  mortgages  the  premises  were 
conveyed  to  a  third  party.  The  agreement  that  the  materials  used  in  the 
plumbing  work  should  belong  to  the  contractor  until  fully  paid  for  was 
not  recorded  and  neither  the  mortgagee  nor  the  purchaser  at  the  fore- 
closure sale  had  notice  thereof. 
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Held,  that  as  between  the  contractor  and  the  purchaser  of  the  premises 
at  the  foreclosure  sale,  the  plumbing  equipment  constituted  a  part  of  the 
realty  and  that  the  contractor,  who  had  not  been  paid  therefor,  was  not 
entitled  to  replevy  the  same; 

That  the  contractor,  who,  while  not  actually  present  at  the  foreclosure  sale, 
knew  that  the  property  was  to  be  sold  and  was  in  the  salesroom  on  the  day 
when  the  sale  took  place  and  gave  no  notice  of  his  claim  and  made  no 
attempt  in  any  way  to  enforce  it,  was  estopped  from  asserting  such  claim  as 
against  the  purchaser  at  the  foreclosure  sale.    McMillan  v.  Leaman 486 

Mortgage  held  by  a  building  and  loan  association  —  when  a  surplus 

arising  on  the  foreclosure  of  a  prior  mortgage  on  the  same  premises  should 
be  paid  to  its  receiver  subject  to  the  future  adjustment  of  equities  —  when 
the  mortgagor  is  not  in  default  —  he  is  relieved  from  monthly  payments  by 

the  appomtment  of  a  receiver  of  the  corporation.    Bbktin  v.  Falk 560 

See  Association. 

Action  in  the  State  of  New  York  on  a  bond  for  a  deficiency  on  the 

foreclosure  of  a  mortgage  on  land  in  another  State  —  the  right  of  recovery 

is  regulated  by  the  law  of  such  other  State.    Stumff  v.  Hallahan 383 

See  Conflict  of  Law. 

MOTION  AND  OBiDlER  — Review  of  tJie  dieeretion  of  one  Special  Term  by 
another — tJie  Appellate  Division  will  not  interf ere  with  the  discretion  of  the 
Special  Term,  nor  with  the  manner  of  dispatch  of  business  at  ths  Special  Term 
—  wlken  a  review  is  proper. 

See  Mattkr  of  White 173 

Contempt  —  a/pplic^tion  to  punish  a  judgment  debtor  for  a  failure  to 

appear  in  proceedings  supplementary  to  execution  —  an  order  adjudging  her  in 
contempt  unless  she  appears  at  a  time  stated  is  appealable  —  the  better  practice. 

See  Rupert  v.  Lee  ....  492 

Stay  of  proceedings,  except  to  appeal,  from  an  order  setting  aside  a  ver- 
dict unless  plaintiff  consents  to  its  reduction,  and  extending  the  time  of  consent 
until  the  decision  on  tlie  appeal. 

See  CuLLEN  V.  Uptegrove  &  Brother 147 

An  order  of  a  Sun*ogate*s  Court  must  specify  the  papers  upon  which  it 

was  made. 

See  Matter  of  Qowdey 275 

Motion  for  a  new  trial. 

See  New  Trial. 

MX7NICIPAL  COB0^OiRATlO1X -- Assessment  for  a  local  improvement—  ' 
reduction  tJ^ereof  by  statute — construction  of  the  statute,  as  amended,  contain- 
ing a  provision  as  to  interest  inconsistent  with  the  original  act  —  both  construed 
as  one  act  a  fid  favorably  to  the  property  owner.]  1.  Chapter  522  of  the  Laws  of 
1899  provided  for  the  cancellation  of  an  assessment  levied  for  the  grading  of 
Surf  avenue,  Conej  Island,  upon  the  payment  of  one  third  of  the  original 
assessment.  Section  1  thereof  contained  the  following  provision:  ''The 
payment  hereinbefore  provided  for  may  be  made  within  ninety  days  after 
the  passage  of  this  act  with  interest  at  the  rate  of  six  per  centum  per 
annum,  from  the  day  of  its  passage." 

Section  2  provided:  "  Any  person  interested  who  shall  not  avail  himself 
of  the  privilege  afforded  by  the  foregoing  section,  shall  have  no  right  to 
make  payments  except  on  the  following  terms:  He  shall  pay  one  per  centum 
interest  for  each  calendar  month  upon  the  sum  directed  to  be  paid  by  this 
act  from  the  time  of  the  passage  thereof,  and  all  rights  to  make  such  pay- 
ments are  extended  only  to,  and  shall  cease  at  the  end  of,  the  present  calendar 
year  with  three  days  added  thereto,  after  which  time  the  installments  of 
assessment  shall  be  collected  as  now  otherwise  provided  by  lAw  and  the 
same  shall  be  in  all  things  confirmed." 

Chapter  398  of  the  Laws  of  1903  amended  section  2  of  the  act  of  1899 
80  as  to  read  as  follows:  "  Any  person  interested  who  shall  not  avail  him- 
self of  the  privilege  afforded  by  the  foregoing  section,  on  or  before  June 
first,  nineteen  hundred  and  three,  shall  have  no  right  to  make  payments 
except  for  the  following  terms:  He  shall  pay  one  per  centum  interest  for 
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each  calendar  month  upon  the  sum  directed  to  be  paid  by  this  act  from  the 
time  of  the  passage  thereof,  and  all  rights  to  make  such  payments  are 
extended  only  to  and  shall  cease  at  the  end  of  the  present  calendar  year 
with  three  days  added  thereto,  after  which  time  the  installments  of  assess- 
ments shall  be  collected." 

Hdd,  that  the  statute  as  amended  should  be  construed  as  though  it 
read  that  *'  the  payment  hereinbefore  provided  for  may  be  made  on  or  before 
June  first,  nineteen  hundred  and  thr6e,  with  interest  at  the  rate  of  six  per 
centum  per  annum  from  the  day  that  the  amount  became  fixed  by  the 
passage  of  the  original  act;  *' 

That  an  owner  whose  predecessor  in  title  had  paid  one-third  of  the 
original  assessment  was  thereby  estopped  to  deny  the  validity  of  the  obliga- 
tion created  by  the  original  assessment. 

That  an  original  statute  with  all  its  amendments  must  be  read  together 
and  viewed  as  one  act  passed  at  the  same  time. 

That  an  act  affecting  an  assessment  for  a  local  improvement  must  be 
construed  in  favor  of  the  property  owners  rather  than  against  them. 

Matter  of  Qilfeatheh 150 

2.  Corporation  counsel  in  New  York  city —  authority  of,  to  appear  in  an 

action  against  any  city  officer,  auhm^diiiate  or  employee  —  tJie  decision  of  the  liead 
of  the  department,  office  or  bureau  is  conclusive.]  Under  section  256  of  the 
charter  of  the  city  of  New  York  (Laws  of  1901,  chap.  466,  as  amd.  by  Laws 
of  1904,  chap.  396),  which  provides,  "the  corporation  counsel  may  in  his 
discretion  appear,  or  direct  any  of  his  assistants  so  to  do,  in  any  action  or 
proceeding,  criminal  or  civil,  brought  against  any  officer,  subordinate  or 
employee  m  the  service  of  the  city  of  New  York,  or  of  any  of  the  counties 
embraced  therein,  by  reason  of  aiw  acts  done  or  omitted  while  in  the  per- 
formance of  his  duty  by  such  omcer,  subordinate  or  employee,  whenever 
said  appearance  is  requested  by  the  head  of  the  department,  office  or  bureau 
in  which  said  officer,  subordinate  or  employee  is  employed,"  the  head  of 
*;he  department,  office  or  bureau,  in  which  the  officer,  subordinate  or  employee 
sued  is  employed,  is  invested  with  a  discretion  to  determine  whether  the 
action  is  prima  facie  one  instituted  by  reason  of  any  acts  done  or  omitted  by 
the  defendant  while  in  the  performance  of  his  duty;  and  the  determination 
of  such  head  of  department,  office  or  bureau  to  that  effect,  followed  by  a 
request  to  the  corporation  counsel  to  appear  and  defend  the  action,  is  final 
and  conclusive,  and  is  not  subject  to  judicial  review.     Bkiggs  t.  Lahey  . . .  136 

8.  Rig?it  of  retirement  after  twenty  yearif  service  of  a  member  of  the 

New  York  city  police  force,  transferred  from  the  city  of  Brooklyn  befoi-e  ticenty 
yeartt  service  in  that  city.]  Sections  41  to  48,  inclusive,  of  title  11  of  the 
charter  of  the  former  city  of  Brooklyn  (Laws  of  1888,  chap.  588),  creating  a 
police  pension  fund  for  disabled  and  retired  policemen  in  the  city  of  Brook- 
lyn, subdivision  6  of  section  42  of  title  11  of  which  entitled  a  member  of 
such  police  force  who  had  served  twenty  years  to  be  retired  on  his  own 
application,  was  merged  in  section  855  of  ihe  Greater  New  York  charter 
(Laws  of  1897,  chap.  878,  as  amd.  by  Laws  of  1901,  chap.  466),  creating  a 
pension  fund  for  the  police  force  of  the  consolidated  city. 

Ck)nsequently,  a  member  of  the  police  force  of  the  city  of  Brooklyn  who, 
at  the  time  he  was  transferred  to  the  police  force  of  the  consolidated  city 
had  not  served  twenty  years,  is  not.  upon  completing  his  twenty-year  term 
of  service,  entitled,  as  a  matter  of  right,  to  demand  his  retirement  on  a  pen- 
sion, as  section  355  of  the  Greater  New  York  charter  confers  no  such  right 
upon  him,  but  simply  gives  to  the  police  commissioner  the  power,  in  his  dis- 
cretion, to  retire  him.     Matter  op  Frikl 156 

4.  Tlie  exercise  of  a  discretionary  pou>er  not  compelled  by  fnandamiu.] 

The  exercise  of  such  power  cannot  be  compelled  by  mandamus.     Id. 

5. Dedication  of  a  fissure  or  sink  hole,  as  an  outlet  for  a  village  sefcer 

system —  wJien  a  inere  revocable  license  is  given.]  One  of  three  tenants  in  com- 
mon of  certain  land  adjacent  to  a  village,  who  was  also  the  president  of  the 
board  of  sewer  commissioners  of  the  said  village,  suggested  that  the  village 
sewer  system  might  be  connected  with  a  fissure  or  sink  hole  existing  upon 
the  land  and  such  suggestion  was  adopted. 
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Held,  upon  a  consideration  of  all  the  circumstances  attending  the  construc- 
tion of  the  sewer  system  and  its  connection  with  the  sink  hole,  that  there  had 
been  no  dedication  to  the  village  by  the  tenants  in  common  of  any  of  their 
property  or  of  the  right  to  use  the  sink  hole  as  the  mouth  of  the  sewer,  and 
that  the  village  obtained  simply  a  revocable  license  to  connect  its  sewer 
system  with  the  sink  hole.     Sherman  Lime  Co.  «.  Vil.  of  Glens  Falls.  . .  269 

6. Damages  for  the  change  of  grade  of  a  atreet  in  New  York  city — failure 

to  establish  that  tJie  building  in.  question  was  built  subsequent  to  the  t stablishment 
of  the  07'iginal  grade.]  When  a  claim  presented  to  the  board  of  assessors  of 
the  city  of  New  York  under  section  874  of  the  Consolidation  Act  (Ljiws  of 
1883,  chap.  410)  which  was  re-enacted  in  section  951  of  the  revised  Greater 
New  York  charter  (Laws  of  1901,  chap»  466)  for  damages  which  the  claimant 
alleged  that  he  had  sustained  in  consequence  of  a  change  in  the  grade  of  the 
street  upon  which  his  property  abutted,  should  be  rejected  because  of  the 
failure  of  the  claimant  to  estAblish  that  the  building  erected  on  his  property 
was  built  subsequent  to  the  establishment  of  the  original  grade  of  the  street, 
considered.     People  ex  kel.  Rothschild  v.  Muu 423 

7.  The  decision  of  the  board  of  assessors  confirmid  by  t/iat  of  the  board  of 

revision  ofassessmetitsisfijial.]  Where  the  action  of  the  board  of  assessors  in 
rejecting  the  claim  has  been  confirmed  by  the  board  of  revision  of  assess- 
ments, such  confirmation  is  final  in  the  absence  of  any  fraud  or  violation  of 
law  affecting  the  result,  and  a  writ  of  certiorari  will  not  be  issued  to 
review  the  determination  made  by  the  board  of  assessora  and  by  the  board  of 
revision  of  assessments  where  the  claimant's  sole  contention  is  that  u]  on 
the  evidence  the  determination  was  erroneous.     Id. 

8. Assessment  in  street  opening  proceedings  in  the  city  of  Ntw  York  —  the 

report  of  tlte  commissioners  becomes  conclusive  at  once  on  entry  of  the  order  con- 
firming it.]  Under  the  provisions  of  the  revised  Greater  New  York  charter 
relating  to  street  opening  proceedings  (Laws  of  1901,  chap.  466,  gi^  980-1005) 
upon  the  entry  of  the  order  finally  confirming  the  report  of  the  commis- 
sioners of  estimate  and  assessment  appointed  in  the  proceeding  the  report 
becomes  conclusive  both  as  to  the  amount  to  be  paid  to  the  property  owners 
and  the  amount  of  the  assessment  to  be  paid  by  the  owners  of  the  property 
benefited.     Matter  of  Mayor  (Whitlock  Avenue) 539 

9. The  entry  of  the  final  order  terminates  the  proceeding.]    The  entry  of 

the  order  terminates  the  proceeding  and  no  subsequent  action  by  the  city  or 
by  others  interested  in  the  proceeding  can  affect  it;  it  can  only  be  attacked 
by  appeal  or  by  an  application  to  set  it  aside  based  upon  some  fraud,  error 
or  mistake  in  the  proceeding.     Id. 

10. Effect  of  a  subsequent  resolution  of  tlte  board  of  estimate  and  appor- 
tionment directing  that  part  of  the  assessment  be  borne  by  the  city.]  The  fact 
that  subsequent  to  the  entry  of  the  order  finally  confirming  the  report  and 
before  the  assessment  included  in  the  report  has  been  entered  in  the  (  ffice  of 
the  collector  of  assessments  and  arrears,  and  has  become  a  lien  upon  the 
property  assessed,  the  board  of  estimate  and  apportionment  of  the  city 
passes  a  resolution  (pursuant  to  section  980  of  the  revised  Greater  New  York 
charter)  directing  that  a  portion  of  the  expense  of  the  proceeding  shall  be 
borne  by  the  city  at  large,  does  not  justify  the  court  in  vacating  the  final  ^ 
order  confirming  the  report  of  the  commissioners  of  estimate  and  assessment. ' 

Quosre,  whether  the  board  of  estimate  and  apportionment  had  power  to 
pass  the  resolution  in  question  after  the  report  of  the  commissioners  of  esti- 
mate and  assessment  had  been  confirmed  and  as  to  the  effect  if  any  of  such 
resolution.     Id. 

11. Construction  of  section  1017  oftlie  Greater  New  York  charter.]  Sec- 
tion 1017  of  the  revised  Greater  New  York  charter,  which  provides  that  "no 
assessments  for  any  local  improvements  shall  be  deemed  to  be  fully  con- 
firmed, so  as  to  be  due  and  be  a  lien  upon  the  property  included  in  the  assess- 
ment, until  ten  days  after  the  title  thereof,  with  the  date  of  confirmation, 
shall  be  entered,  with  the  date  of  such  entry,  in  a  record  of  the  titles  of 
assessments  confirmed,  to  be  kept  in  the  office  of  the  collector  of  assessments 
and  arrears,"  does  not  prevent  the  final  order  confirming  the  report  of  the 
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commiBsioners  of  estimate  and  assessment  from  being  conclusive  upon  bolb 
the  city  and  tlie  property  owners  from  the  date  of  the  entry  thereof.     Id. 

A  court  of  equity  may  restrain  a  public  officer  from  committing  a  tres- 
pass —  where  a  policeman  is  stationed  permanently  in  a  saloon  and  in  a  club 
room  there  is  no  adequate  remedy  at  law  —  such  an  act  is  not  justified  by 
the  Liquor  Tax  Law,  or  the  New  York  city  charter  —  it  violates  the  Consti- 
tution—  in  granting  an  injunction  order  to  restrain  it,  the  court  should  not 

recite  that  the  captain  of  police  acted  maliciously.    Hale  v.  Burns 101 

See  Equity. 

Replevin  in  the  Municipal  Court  of  New  York  city —  when  the  pos- 
session of  the  chattel  should  not  be  awarded  t  >  the  defen^nt  —  the  Appel- 
late Division  may  modify  a  judgment  which  does  —  plea  of  title  in  a  third 
person  —  the  third  person  may  be  called  as  a  witness,  though  he  does  not 
mterplead  and  defend — right,  where  judgment  for  a  return  is  not  demanded, 

to  maintain  a  subsequent  action  therefor.    Levy  v.  Hohweisner 82 

See  Repletin. 

Charges  against  a  patrolman  on  the  New  York  city  police  force  — 

when  made  by  a  chief  inspector  they  need  not  be  verified  —  failure  to  deny 
an  allegation  of  the  petition  for  a  certiorari  that  the  relator  was  informed 
and  believed,  etc. —  use  by  the  commissioner  of  affidavits,  where  opportunity 
was  given  to  examine  the  deponents. 

People  EX  BEL.  Rosenberg  V.  Greene 33 

See  Civil  Service. 

Failure  of  a  municipal  corporation  to  affirmatively  prohibir  the  use 

of  its  sidewalks  by  bicycles  —  liability  of,  to  a  pedestrian  injured  by  a 
bicycle  which  was  being  ridden  on  the  sidewalk  —  what  ordinance  does  not 
authorize  the  riding  of  bicycles  on  the  sidewalk. 

Rogers  v.  City  of  Binghamton S52 

See  Negligence. 

Franchise  tax  assessment  —  after  its  review  by  certiorari,  addressed 

to  the  State  Tax  Commissioners,  and  its  reduction  and  the  payment  of  the 
tax  thereon,  the  local  assessors  cannot  be  brought  in  as  parties  to  contest  the 

relator's  claim.    People  ex  kel.  Rochester  Gas  Co.  v.  Priest 3^ 

See  Tax, 

Duty  of  a  water  company  to  supply  water  to  a  customer  —  it  is 

bound  to  force  the  water  into  the  customer's  house  —  the  practice  of  open- 
ing water  taps  in  cold  weather  does  not  excuse  it  —  a  vis  major  is  not  a 

defense.    Wiiitehouse  v.  Staten  Island  Water  Co 1 12 

See  Corporation.  . 

Special  franchise  tax  —  a  final  order,  by  which  an  assessment  is 

reduced,  should  not  be  vacated  aud  the  local  assessors  be  made  parties  — 
certainly  not  on  the  motion  of  the  city  in  which  the  assessed  property  is 

located.     People  ex  rel.  Buffalo  R.  Co.  v.  Priest 263 

See  Certiorari. 

Diversion  of  subterranean  waters,  by  driven  wells,  for  a  city  water 

supply  —  the  owner  of  the  land  thus  injured  is  entitled  to  an  injunction  and 
damages  —  a  finding  that  no  damage  resulted,  not  sustained. 

Reisert  v.  City  of  New  York 93 

See  Watercourse. 

Eminent  domain — driven  wells  used  to  provide  a  city  water  supply 

—  lowering  of  the  level  of  subterranean  water  appurtenant  to  adjacent  farmis 

— measure  of  damages.     Dinger  c.  City  of  New  York 202 

See  Eminent  Domain. 

An  execution  against  the  salary  of  a  policeman  in  New  York  city  is 

not  authorized  by  section  1891  of  the  Code  of  Civil  Procedure. 

Rosenstock  v.  City  of  New  York 9 

See  Execution. 

Municipal  corporations  cannot  be  estopped  by  the  unauthorized  or 

illegal  agreements  or  acts  of  their  agents. 

Peopi.e  ex  rel.  Sweet  v.  Bd.  Supervisobs 887 

See  County. 
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The  paramount  right  of  a  street  car  and  the  right  of  a  wagon  on  a 

city  street,  considered. 

Barringer  tj.  United  Traction  Co 830 

See  Negligence. 

Application  of  civil  dervice  rules  to  officers  and  employees  of. 

See  Civil  Service. 

Injury  to  one  using  a  public  street. 

See  Negligence. 

MUNICIPAL  COXTBT : 

See  Municipal  Corporation. 

NAME  —  Cf  a  corporation  calculated  to  deceive. 
See  Corporation. 

KEGESSAJtIES—  JPbr  a  child. 
See  Parent  and  Child. 

NEGLIOEKCE  —  Death  from  tlie  breaking  of  a  pole,  erected  in  a  city  street 
to  carry  a  political  banner —  U)?iere  the  defect  in  the  pole  could  be  discovered  by 
proper  tests  or  where  t/ie  pole  was  impropei-ly  guyed,  tJie  parties  erecting  the 
pole  are  liable  —  tJie  question  as  to  the  citys  liability  is  one  of  fact  —  evidence 
that  the  pole  was  improperly  guyed  is  inadmissible  unless  pleaded —  a  vo'dict  of 
$10,000  reduced  to  15,000.1  1.  In  an  action  brought  against  the  city  of  New 
York  and  the  members  of  a  copartnership  doing  business  under  the  name  of 
the  National  Equipment  Company  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  it  appeared  that  the  individual  defendants 
suspended  a  political  banner  across  a  street  in  the  city  of  New  York  from 
poles  which  they  had  erected  on  each  side  of  the  street  under  a  permit  from 
the  department  of  highways  of  the  city  granted  pursuant  to  a  city  ordi- 
nance; that  at  a  time  when  the  wind  was  blowing  at  a  velocity  of  about  sixty 
miles  an  hour,  which  velocity  was  not  unusual,  one  of  the  poles  broke  at  a 
distance  of  eight  feet  from  the  top  and  fell  to  the  ground,  inflicting  injuries 
upon  the  intestate  which  resulted  in  his  death. 

The  plaintiff  gave  evidence  tending  to  show  that  the  pole  was  defective 
at  the  point  where  it  broke  and  that,  although  the  defects  were  not  dis- 
coverable upon  a  casual  inspection,  they  were  discoverable  by  well-known 
tests  of  tapping  or  sounding  the  pole;  that  the  city  neither  inspected  the 
poles  nor  supervised  their  erection.  The  plaintiff  also  gave  evidence  tending 
to  show  that  the  pole  was  not  properly  guyed,  and  that  if  it  had  been  prop 
erly  guyed  it  would  not  have  fallen  to  the  ground,  even  though  it  did  break 


to  show  that  the  pole  was  not  properly  guyed,  and  that  if  it  had  been  prop- 
rly  guyed  it  would  not  have  fallen  to  the  ground,  even  though  it  did  break. 

The  complaint  charged  the  individual  defendants  with  negligence  both  in 
failing  to  discover  the  defects  in  the  pole  and  in  failing  to  properly  secure 
it  by  guy  ropes  or  wires.  The  only  negligence  charged  against  the  city, 
however,  was  that  it  permitted  the  erection  of  a  pole  of  insufficient  strength. 

Upon  an  appeal  from  a  judgment  rendered  against  the  city  and  the 
individual  defendants  upon  the  verdict  of  a  jury,  it  was 

Held,  that  the  individual  defendants  were  called  upon  to  exercise  the  care 
and  caution  that  reasonably  prudent  men  would  exercise  in  securing  the  erec- 
tion of  a  pole  of  sufficient  strength,  in  view  of  the  strain  of  the  banner 
upon  it,  to  withstand  such  storms  of  wind,  hail,  rain  or  sleet  as  from  past 
experience  might  be  expected  in  the  locality  in  the  season  during  which  they 
permitted  the  banner  to  remain  over  the  street; 

That  if  they  did  not  possess  the  necessary  knowledge  concerning  the 
strength  of  the  material  and  the  effect  upon  it  of  winds  and  storms,  they 
were  called  upon  to  employ  or  act  upon  the  advice  of  others  who  did; 

That  the  jurv  were  justified  in  finding  that,  if  the  pole  had  been  selected 
and  tested  with  proper  care  and  had  been  properly  secured  in  place  the 
accident  would  not  have  happened,  and  that,  consequently,  the  judgment 
should  be  affirmed  as  to  the  individual  defendants; 

That  a  verdict  against  the  individual  defendants  for  110,000  was  excessive 
and  should  be  reduced  to  |5,000; 

That  the  judgment  should,  however,  be  reversed  as  to  the  city  because 
of  the  action  of  the  court  in  receiving,  over  its  objection,  evidence  against 
it  to  the  effect  that  the  pole  was  improperly  guyed; 
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That  it  could  not  be  said  as  matter  of  law  that  the  city  was  not  chargeable 
with  negligence  in  permitting  the  individual  defendants  to  erect  in  a  public 
street  a  pole  which,  although  apparently  safe  so  far  as  a  casual  inspection 
would  disclose,  was  in  fact  unsafe  owing  to  defects  which  could  have  been 
discovered  by  the  application  of  ordinary  and  well-known  t^sts; 

That  the  question  whether  it  had  been  negligent  in  this  respect  was  one 
of  fact  for  the  jury.     Dukfield  v.  City  op  ITew  Yokk 581 

2. Death  of  an  employee  of  an  elevated  railroad  company,  sitting  on  a 

scaffold  suspended  under  its  structure,  from  a  collision  with  a  truck  ptustng 
under  it  —  negligence  of  men  employed  by  the  company  to  warn  approaching 
trucks  —  negligence  of  the  railroad  company  and  of  the  trucking  company  — 
contributory  negligence  of  the  killed  employee — additional  aUou^a nee  sustained 
in  the  absence  of  an  ej^ception.]  In  an  action,  brought  against  a  railroad 
company  and  a  trucking  company  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  it  appeared  that  for  the  use  of  its  workmen 
in  repairing  the*elevatcd  railroad  structure  located  on  Sixth  avenue,  in  the 
city  of  New  York,  a  scaffold  had  been  suspended  from  the  elevated  struc- 
ture, the  bottom  of  which  scaffold  was  about  thirteen  feet  and  five  inches 
above  the  street  and  about  two  feet  below  the  elevated  structure;  that  there 
was  sufficient  room  beneath  the  scaffold  to  afford  an  unobsi  ructed  passage  to 
the  ordinary  traffic  of  the  street,  and  that  the  only  danger  of  a  collision  with 
the  scaffold  was  from  a  truck  loaded  to  an  unusual  height;  that,  to  prevent 
such  an  occurrence,  the  railroad  company  employed  two  watchmen  to  warn 
such  trucks;  that  on  the  occasion  in  question  the  driver  of  one  of  the  trucks 
of  the  defendant  trucking  company,  disregarding,  as  the  evidence  tended  to 
show,  the  warnings  given  by  the  watchmen,  drove  under  and  collided  with 
the  scaffold,  throwing  the  plaintiff's  intestate,  who  was  at  work  on  the  scaf- 
fold, into  the  street  and  causing  him  to  sustain  injuries  from  which  he  died. 

It  further  appeared  that  the  driver  of  the  truck  had  plenty  of  room  to 
drive  on  either  side  of  the  elevated  railroad  structure;  that  the  scaffold 
was  of  the  kind  ordinarily  used  in  making  repairs  to  the  elevated  structure, 
and  no  evidence  was  given  that  it  was  not  properly  constructed  or  was 
not  sufficient  to  protect  the  men  at  work  thereon  if  not  interfered  with  by 
passing  trucks. 

Upon  an  appeal  from  a  judgment  entered  upon  a  verdict  against  both 
defendants,  it  was 

Held,  that  the  evidence  was  not  sufficient  to  sustain  a  finding  of  negli- 
gence on  the  part  of  the  railroad  company ; 

That  even  assuming  that,  on  the  occasion  of  the  accident,  the  watchmen 
stationed  by  the  railroad  company  had  negligently  failed  to  perform  their 
duty,  such  negligence  was  the  negligence  of  the  intestate's  fellow-servants, 
for  which  the  milroad  company  was  not  responsible; 

That  the  fact  that  evidence  was  given  tending  to  show  that  on  the  occa- 
sion of  the  accident  a  bolt  hung  down  a  few  inches  below  the  floor  of  the 
scaffold  was  not  material  on  the  question  of  the  railroad  company's  negligence; 

That  the  question  whether  the  defendant  trucking  company  was  guilty  of 
negligence  was  properly  submitted  to  the  jury,  and  that  their  finding  thereon 
was  sustained  by  the  evidence; 

That  the  fact  that  the  intestate  was  the  only  one  of  the  men  at  work  upon 
the  scaffold  who  was  knocked  therefrom  at  the  time  of  the  collision  did  not 
establish  that  he  was  guilty  of  contributory  negligence: 

That  the  Appeliate  Division  will  not,  in  the  absence  of  an  exception,  inter- 
fere with  the  action  of  the  judge  presiding  at  the  trial  of  a  negligence  action 
in  granting  an  extra  allowanceof  costs  to  a  successful  plaintiff. 

SiiEuiDAN  V.  Interbokough  Rapid  T.  Co 584 

3.  Injury  from  the  act  of  an  incompetent  fellow-workman^  after  torn- 

plaint  of  his  incompetency  to  tlie  foreman — proof  of  specific  acts  of  incompe- 
tency must  be  bfiown  —  wliat  establishes  their  existence — continuance  of  the 
work,  when  not  an  assfimption  of  tfie  risk.]  In  an  action  brought  to  recover 
damages  for  personal  injuries  sustained  by  the  plantiff  while  a  carpenter  in 
the  employ  of  the  defendants,  it  appeared  that  the  defendant*'  foreman  sent 
the  plaintiff  on  a  steamship  to  build  a  temporary  structure;  that  on  the 
day  previous  to  the  accident,  the  plaintiff  had  complained  to  the  foreman 
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who  engaged  and  discharged  the  workmen  that  a  workman  named  Spausta 
was  very  careless  and  that  he  then  told  the  foreman  that  he  would  not  work 
with  Spausta;  that  when  the  plaintiff  began  to  work  on  the  day  of  the  acci* 
"dent,  Spausta  was  "following"  him  driving  nails;  that  the  plaintiff  then 
said  to  the  foreman  that  he  "did  not  like  to  work  with  this  man;  that  he 
was  careless  in  his  work,  or  in  driving  nails; "  that  the  foreman  replied,  *'  All 
right;  you  go  ahead  where  you  are;  *'  that  Spausta  was  not  then  working 
in  proximity  to  the  plaintiff  and  that  the  latter  went  to  work  alone  with  no 
one  about   him;  that  about  ten  minutes  later,  upon  hearing  a  noise,  the 

Slaintiff  looked  around   and  was  struck  in  the    eye  with  a  nail  which 
pausta,  who  was  about  three  feet  from  the  plaintiff,  was  attemping  to  drive. 

Evidence  was  given  tending  to  show  that  the  flying  of  a  nail  is  not  usual 
unless  the  workman  driving  it  is  very  wireless,  and  also  that  the  nail  was  not 
broken.  The  pbiintiff  did  not  require  a  companion  in  his  work,  and  had 
never  worked  with  SpausUi  as  a  mate. 

Held,  that  it  was  improper  for  the  court  to  dismiss  the  plaintiff's  complaint; 

That  it  was  incumbent  upon  the  plaintiff  to  show  by  proof  of  specific  acts 
that  Spausta  was  incompetent  and  unfit  for  the  work  allotted  to  him,  and 
that  this  unfitness  was  known  or  should  have  be€m  known  to  the  defendants; 

That  it  could  not  be  said  that  the  plaintiff's  case  was  devoid  of  such  proof, 
AS  the  jury  might  properly  infer,  from  the  statements  made  by  the  plaintiff 
to  the  foreman  on  the  day  previous  to  the  accident  and  on  the  day  of  the 
accident,  and  from  the  answer  made  by  the  foreman  to  the  latter  stiitement, 
an  admission  on  the  part  of  the  defendants  to  the  plaintiff  that  Spausta  was 
unfit  for  the  work,  or  at  least  to  work  near  the  plaintiff. 

That  the  case  presented  a  question  for  the  jury  as  to  whether  the  plaintiff, 
in  the  exercise  of  due  care  and  prudence,  in  view  of  all  the  circumstances, 
had  not  the  right  to  begin  his  work  and  to  pursue  it  on  the  assumption  that 
be  was  not  to  work  in  proximity  to  Spausta; 

That  if  the  plaintiff,  in  the  exercise  of  such  care  and  prudence,  was  justi- 
fied in  such  assumption,  he  was  not  precluded  from  recovering  by  the  fact 
that  the  injury  was  due  to  Spausta; 

That  under  the  circumstances  it  could  not  be  said,  as  a  matter  of  law,  that, 
despite  the  foreman's  assurance,  the  plaintiff,  with  as  full  knowledge  of 
Spausta's  incompetency  as  had  the  defendants,  by  continuing  to  work  with 
Spausta,  assumed  the  risk  of  working  with  him. 

Allcot  v.  Kirkham 77 

4. Employers*  Liability  Act  —  %njuy*y  to  an  employee  from  tM  premature 

firing  of  a  blast  by  a  foreman  —  to/ien  ih^  foreman  is  a  **  superintendent "  within 
the  Employees'  Liability  Act,  aWhongh  there  is  a  general  snpeHntendent  over  him, 
—  contnbutory  negligence.]  In  an  action  brought  under  the  Employers'  Lia- 
bility Act  (Laws  of  1902,  chap.  600),  it  appctired  that  the  defendant,  a  corpo- 
ration, was  engaged  in  constructing  a  tunnel  under  the  East  river;  that  the 
work,  which  was  prosecuted  b}*^  means  of  blasting,  was  carried  on  under  the 
direction  of  one  Martin,  a  foreman  in  the  defendant's  employ.  It  was  Mar- 
tin's duty  to  supervise  the  drilling  of  the  holes  for  the  reception  of  the  explo- 
sive, to  direct  the  placing  of  the  explosive  in  such  holes,  to  cause  the  men 
to  remove  therefrom  to  a  place  of  safety  prior  to  the  firing  of  the  blast,  and 
to  direct  that  the  blast  be  fired.  Every*  man  employed  in  the  work,  without 
rejjard  to  his  grade,  was  subject  to  Martin's  direction  and  control,  and  the 
evidence  tended  to  establish  that  the  latter  was  invested  with  authority  to 
discharge  any  of  the  men. 

It  further  appeared  that  the  plaintiff's  intestate  was  employed  on  the  work 
as  a  blaster;  that  on  the  occasion  in  question,  immediately  after  the  plain- 
tiff's intestate  had  finished  preparing  the  blast  for  firing  and  before  he  had 
had  time  to  repair  to  a  place  of  safety,  Martin  fired  the  blast  by  applying 
the  electric  current  and  the  intestate  was  killed. 

JMdf  that  a  judgment  dismissing  the  plaintiff's  complaint  should  be 
reversed; 

That  Martin  came  within  the  provisions  of  section  1  of  the  Employers' 
Liability  Act,  which  renders  an  employer  liable  for  injuries  resulting  to  an 
employee  "  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  entrusted  with  and  exercising  superintendence  whose  sole  or  prin- 
cipal duty  is  that  of  superintendence,  or  in  the  absence  of  such  superintend- 
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ent,  of  any  person  acting  as  superintendent  with  the  authority  or  consent  of 
such  employer; " 

That  the  defendant  was  not  relieved  from  responsibility  for  Martin's  acts 
by  the  fact  that  there  was  a  general  superintendent  of  the  work  over  Martin,  it 
appearing  that  the  latter  did  not  assume  to  take  immediate  charge  of  the 
details  of  the  work,  but  delegated  that  branch  of  superintendence  to  Martin; 

That  the  question  whether  the  intestate  was  guilty  of  contributorv  negli- 
gence in  connecting  the  wires  so  as  to  communicate  with  the  switcli  or  in 
separating  them  at  a  point  not  in  immediate  proximity  to  the  switchboard 
was  one  of  fact  for  the  jury.    McBride  o.  New  York  Tunnel  Co 448* 

5.  Injury  to  the  drtoer  of  an  open  fcagon  which,  while  one  foot  from  the 

tracks  of  a  street  railway,  is  struck  by  a  car  approaching  from  the  rear — the 
paramount  right  of  a  street  car  and  the  right  of  a  loagon  on  a  city  street,  con- 
sidered —  duty  of  the  motorman  to  notify  tlie  driver  of  Hie  wagon  of  the  car*s 
approach.]  In  an  action  brought  to  recover  damages  for  personal  injuries, 
it  appeared  that  while  the  plaintiff  was,  at  about  ten  or  eleven  o'clock  on  a 
July  morning,  driving  a  one-horse  open  wagon  along  a  city  street  at  a  dis- 
tance of  one  foot  from  the  defendant's  street  railway  tracK,  his  wagon  waa 
struck  by  one  of  the  defendant's  cars,  which  approached  the  wagon  from 
behind  and  which  had  given  no  signal  of  its  approach,  and  that  in  conse- 
quence of  such  collision  he  received  the  injuries  for  which  he  sought  to 
recover. 

It  further  appeared  that  the  plaintiff  had  driven  slowly  along  the  track, 
at  a  distance  of  about  1  foot  therefrom,  for  600  feet;  tlmt  the  street  was 
level  and  unobstructed,  and  amply  wide  enough  to  enable  him  to  drive 
free  from  the  track;  that  when  about  300  feet  from  the  place  where  the  col- 
lision occurred  he  looked  back  to  see  whether  a  car  was  coming  and  then  saw 
a  car  about  200  feet  away,  but  that  he  did  not  pay  enough  attention  theretp^ 
to  notice  whether  it  was  standing  still  or  approaching;  that  he  did  not  again 
look  backward  until  the  collision  occurred;  that  he  was  driving  slowly,  and 
that  the  wagon  did  not  at  any  time  get  on  the  track. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That  persons  driving  horses  upon  a  street  in  which  a  street  railway  is 
operated  have  a  right  to  the  use  of  the  whole  street,  subject  only  to  the  para- 
mount right  of  the  street  railway  company,  where  the  use  of  a  particular 
portion  of  the  street  is  sought  by  both  parties  at  the  same  time; 

That  a  person  driving  a  horse  upon  such  a  street  is  not  bound  to  avoid  the 
street  railway  tracks,  but  that  he  does  all  that  is  incumbent  upon  him  by 
leaving  the  track  when  warned  by  a  signal  from  the  motorman  of  an 
approaching  car; 

That,  in  any  event,  it  could  not  be  said  as  a  matter  of  law  that  the 
plaintiff's  failure  to  leave  his  position  near  the  defendant's  track  before  he 
was  warned  constituted  contributory  negligence  on  his  part. 

Barrinoer  v.  United  Traction  Co dSOt 

6. Injury  to  an  employee  engaged  in  removing  with  the  aid  of  a  steam 

engine  lumber  from  a  dock  to  a  float  —  the  unthdrawal,  by  the  employer's  super- 
intendent, of  a  foreman  who  was  engaged  in  signaling  to  the  engineer  when  to 
stop  and  when  to  start  his  engine  — proximate  cause  —  assumption  of  risk.]  In 
an  action  brought  to  recover  damages  for  personal  injuries,  itapoeared  that 
the  plaintiff  was  one  of  a  gang  of  men  employed  by  the  defenaant  in  the 
work  of  loading  lumber  from  a  dock  upon  a  float;  that  the  logs  were  drawn 
to  the  edge  of  the  dock  by  means  of  a  rope  attached  to  the  engine  of  a  float- 
ing pileariver  moored  near  the  dock;  that  the  physical  conditions  were 
such  as  to  authorize  the  jury  to  And  that  it  was  necessary,  in  order  to  guard 
against  the  possibility  of  accident,  to  station  a  signalman  on  the  dock  for 
the  purpose  of  notifying  the  engineer  when  to  stop  and  start  the  engine; 
that  on  the  day  in  question,  the  foreman  of  the  plaintiff's  gang  acted  as  sig- 
nalman and  that  after  the  work  had  continued  for  about  an  hour,  the  defend- 
ant's superintendent  took  away  the  foreman  and  ordered  the  remaining  men  to 
proceed  with  the  work  without  designating  or  requesting  any  one  to  perform 
the  duties  of  signalman;  that  soon  thereafter,  while  the  work  was  proceed- 
ing and  when  no  one  was  acting  as  signalman,  the  engineer  of  the  piledriver 
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allowed  a  stick  of  lumber  which  he  was  engaged  in  hoisting  to  drop  and  strike 
the  plaintiff  on  the  leg,  breaking  it. 

^Id,  that  a  judgment  dismissing  the  plaintiff's  complaint  should  be 
reversed; 

That  there  was  sufficient  evidence  from  which  the  jury  could  find  that  the 
proximate  cause  of  the  accident  was  the  failure  of  the  defendant  to  keep  a 
signalman  upon  the  work,  and  that  the  defendant's  superintendent,  who 
was  his  alter  effo,  in  taking  away  the  signalman  and  designating  no  one  to 
take  his  place,  was  guilty  of  negligence; 

That,  in  view  of  the  short  interval  which  elapsed  between  the  withdrawal 
of  the  signalman  and  the  happening  of  the  accident,  it  could  not  be  said 
that  the  plaintiff  had  assumed  the  risk  of  the  absence  of  a  signalman; 

That  the  fact  that  it  appeared  that  at  other  times,  when  the  signalman  went 
away  some  of  the  other  men  were  appointed  to  give  signals,  and  that  on  one 
occasion  the  plaintiff  himself  had  performed  such  duty,  was  not  important 
except  as  it  showed  that  the  duty  of  signalman  demanded  no  special  skill 
or  proficiency,  not  that  his  presence  was  not  necessary  to  prevent  accidents; 

'That  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's 
freedom  from  contributory  negligence  and  of  his  assumption  of  the  risk 
were  questions  of  fact  which  should  have  been  submitted  to  the  jury. 

Albckbon  v.  Erie  Railroad  Co 895 

7. Injury  to  an  employee  of  a  milk  dealer  frmn  the  breaking  of  the  handle 

of  a  milk  can  —  the  mere  fact  of  its  breaking  is  not  evidence  of  negligence  on 
the  dealer^s  part  — a  charge  that  a  failure  to  produce  the  books  of  one  who  had 
repaired  the  cans  might  be  considered  by  the  jury  is  improper.]  In  an  action 
brought  to  recover  damages  for  personal  injuries,  it  appeared  that  the 
defendant  was  a  wholesale  milk  dealer  who  used  in  his  business  a  large 
number  of  milk  cans,  each  of  which  had  two  iron  handles  attached  thereto 
and  when  filled  weighed  100  pounds;  that  the  plaintiff  was  the  driver  of  one 
of  the  defendant's  milk  wagons  and  that  while  taking  a  milk  can  from  the 
wagon  one  of  the  handles  of  the  can  gave  way  and  the  can  fell  upon  his  foot 
injuring  him. 

The  plaintiff  testified  that  at  the  time  of  the  accident  he  had  hold  of  the 
can  by  one  handle  while  in  his  complaint  he  alleged  that  the  proper  way  to 
handle  the  can  was  to  grasp  both  handles.  There  was  no  evidence  that  the 
can  including  the  handle  was  not  perfect  in  e^fiTY  respect  when  furnished 
by  the  defendant,  nor  that  the  can  was  not  thereauer  properly  cared  for  and 
inspected  nor  that  there  was  any  defect  in  it,  except  such  as  might  be 
inferred  frongi  the  fact  that  the  handle  gave  way. 

Held^  that  lio  negligence  on  the  part  of  the  defendant  had  been  proved  and  that 
a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be  reversed; 

That  the  fact  that  the  handle  gave  way  was  not  in  and  of  itself  suffi- 
cient to  justify  a  finding  that  the  defendant  had  failed  to  perform  the  duty 
which  he  owed  to  the  plaintiff; 

That  such  fact  mi^ht  possibly  justify  a  finding  that  there  was  some  defect 
in  the  can,  but  that  it  did  not  justify  the  findmg  that  the  defendant  was 
responsible  for  such  defect; 

That  it  was  error  for  the  court  to  charge  at  the  request  of  the  plaintiff, 
that  if  the  books  of  certain  third  parties,  whom  the  defendant  had  employed 
to  repair  some  of  his  milk  cans,  had  been  produced,  they  would  have  been 
some  evidence  of  the  truth  of  the  statements  made  by  defendant  as  to  how 
many  times  he  had  had  the  cans  repaired  and  as  to  what  repairs  had  been 
made,  and  that  the  non- production  of  such  books  might  be  considered  by 
the  jury  in  determining  whether  the  plaintiff  was  entitled  to  recover. 

^ScHAPiRO  V.  Levy 444 

8. Injury  to  a  passenger  from  the  derailment  of  a  street  car  —  proof 

that  the  noise  and  motion  of  the  car  were  unusual  is  competent  to  show  notice  to 
the  conductor  and  motorman  —  it  is  not  incompetent  as  calling  for  a  conclu- 
sion.] In  an  action  brought  to  recover  damag^es  resulting  from  the  death 
of  the  plaintiff's  intestate,  it  appeared  that  the  defendant  operated  a  street 
railway  which  extended  over  a  bridge  800  feet  long,  the  southerly  approach 
to  which  was  by  a  sharp  incline  for  about  80  feet;  that  on  the  day  in 
question  the  intestate  boarded  one  of  the  defendant's  street  cars  and,  by 
reason  of  its  crowded  condition,  stood  on  the  rear  platform  with  his  back  to 
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the  tailboard;  that  as  the  car  started  down  the  incline  leading  to  the  bridge, 
the  forward  wheels  of  the  rear  truck  of  the  car  left  the  rails  and  continued 
to  remain  off  the  rails  until  the  car,  with  increasing  speed,  arrived  at  a  point 
near  the  middle  of  the  bridge,  when  the  wheels  struck  a  projecting  plank 
and  the  rear  of  the  car  was  hurled  to  one  side,  throwing  the  plaintiflTs 
intestate  from  the  platform  against  the  framework  of  the  bridge  and  inflicting 
injuries  from  which  he  subsequently  died. 

The  theory  of  the  trial  was  that 'the  defendant  was  not  liable  unless  the 
motorman  or  conductor  knew,  or  ought  to  have  known,  that  the  wheels 
were  off  the  track,  and  thus  was  negligent  in  not  stopping  the  car. 

Held,  that  it  was  improper  for  the  court  to  refuse  to  allow  the  plaintiff  to 
show,  by  a  witness  accustomed  to  ride  upon  street  cars  and  over  the  bridge 
in  question,  and  who  was  familiar  with  the  noise  and  motion  which  they 
ordinarily  made  in  passing  over  the  scene  of  the  accident,  whether  the  noise 
and  motion  of  the  car  as  it  approached  and  ran  upon  the  bridge  on  the  occa- 
sion in  question  was  usual  or  unusual ; 

That  such  evidence  was  competent  and  material  as  bearing  upon  the  ques- 
tion as  to  whether  the  conductor  or  motorman  should  have  known  that 
something  was  wrong  in  the  running  of  the  car; 

That  t£e  evidence  was  not  objectionable  as  calling  for  the  conclusion  or 
opinion  of  the  witness;  thtit  it  called  for  a  fact  based  upon  the  observation 
of  the  witness  and  came  within  the  rule  which  permits  a  witness  to  state  the 
identity  of  a  person,  the  size  and  weight  of  an  object,  the  time  when  an 
occurrence  took  place,  and  the  distance  of  the  witness  when  he  saw  what 
took  place.    Beers  v.  West  Side  R  R.  Co 306 

9. Inpirtf  from  a  fall  caused  h'f  the  starting  of  a  street  car — cfiarge  as 

to  the  plaintiff's  placing  Jterself  in  a  position  of  danger  —  when  it  does  not  involve 
contributory  negligence — greater  care  required  wliere  the  person  knows  of  impend- 
ing danger.^  In  an  action  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  who,  while  attempting  to  alight  from  one  of  the 
defendant's  street  cars,  was  thrown  to  the  ground  by  the  starting  of  the  car, 
the  defendant,  which  had  given  evidence  permitting  the  inference  that  the 
plaintiff  made  a  step  in  her  act  of  alighting  after  the  starting  bell  was  rung, 
asked  the  court  to  charge  as  follows:  "  If  the  plaintiff  knew  at  the  time  the 
bell  was  rung  that  the  car  was  to  start,  and  she  was  at  that  time  in  a  posi- 
tion of  safety  and  thereafter  put  herself  in  a  position  of  danger,  she  con- 
tributed to  the  accident  and  cannot  recover." 

Held,  that  the  refusal  to  charge  as  requested  was  not  improper,  as,  even 
if  the  plaintiff  placed  hei*self  in  a  position  of  danger  after  the  starting  bell 
was  rung,  it  could  not  be  said  that  she  was  guilty  of  contributory  negligence 
as  matter  of  law; 

That  she  was  only  bound  to  exercise  due  care  under  the  circumstances, 
and  that,  if  she  did  exercise  such  care,  the  fact  that  she  placed  herself  in  a 
position  of  danger  would  not  prevent  her  from  recovering; 

That  while  previous  knowledge  by  a  party  injured  of  a  dangerous  situ- 
ation, or  impending  danger,  from  which  a  person  of  ordinaiy  intelligence 
and  prudence  might  reasonably  apprehend  injury,  generally  imposes  upon 
him  the  duty  of  exercising  greater  aire  and  caution  in  approaching  it,  yet 
the  degree  of  care  which  should  be  required  of  such  a  person  involves  a 
question  of  fact  to  be  determined  by  the  jury. 

SeinbU,  that  the  request  was  open  to  the  further  criticism  that  the  plaintiff 
might  have  put  herself  in  a  position  of  danger  and  yet  not  have  contributed 
thereby  to  the  accident.     Johnson  t.  Yokkers  RArLROAD  Co 65 

10. Testimony  of  a  pliynclnn  which  traces  the  injury  to  the  accident.'] 

Where,  on  the  trial  of  an  action  for  personal  injuries,  a  physician,  who  knew 
the  plaiutiff  prior  to  the  accident  and  had  had  frequent  opportunity  to 
observe  her,  testifies  that  he  h»ul  noticed  that  she  was  active  and  capable 
of  much  work,  and  that  when  called  to  attend  her  a  few  days  after  the 
accident  he  found  her  suffering  from  a  contusion  of  the  left  shoulder  and 
swelling  thereon,  complaining  of  pain,  the  arm  discolored  as  if  from  hemor- 
rhage and  the  tissues  having  a  bruised  appearance,  and  that  the  ailment  was 
not  bursitis,  it  cannot  be  said  that  the  physician  gave  no  evidence  for  the 
jury  to  consider  as  to  whether  he  traced  the  injury  to  the  accident,  simply 
because  he  was  not  asked  and  consequently  did  not  explicitly  testify  whether 
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such  injury,  in  his  opinion,  did  reftult  or  could  have  resulted,  from  the 
accident.     Id, 

11. A  eantraetor  canstrueting  a  Stats  road,  KM  not  liabU  f^r  an  it^nry 

occasioned  to  a  Ibom  driven  over  it  by  catching  his  foot  between  a  eobbiest^ne  and 
theJUting  around  it.]  Upon  the  trial  of  an  action  to  recover  the  value  of  a 
horse,  It  appeared  ttmt  the  defendant  was  a  contractor  enfaged  in  boikltiig 
a  State  road;  that  it  did  not  barrif^ade  the  road  nor  entirely  bar  the  public 
from  the  use  thereof;  that  it  did,  however,  rive  notice  to  the  public  by  posted 
notices  that  the  road  was  closed  and  in  a  dangerous  condition;  that  for  the 
purpose  of  raising  the  road  to  the  required  grade,  the  defendant  placed 
thereon  a  fliiing  made  of  cobhle  and  other  stones  covered  by  clay;  that  on 
the  afternoon  in  question,  when  tlie  earth,  was  soft  and  muddy  from  a  recent 
rain,  an  employee  of  the  plaintiff,'  who.  by  daily  observation,  had  acquired 
full  knowledge  of  the  situation  and  of  the  material  which  was  being  used 
for  filling,  drove  a  team  and  a  heavy  laden  wagon  over  the  portion  of  the 
highway  which  was  being  graded;  that  one  of  the  horses  >rot  one  of  its  hind 
legs  jammed  in  between  a  cobblestone  and  the  mud  or  filling  around  it  and 
that  m  its  efforts  to  extricate  itself  the  leg  was  broken,  necessitating  the 
killing  of  the  horse. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
Should  be  rej^ersed; 

That  there  was  no  evidence  that  the  defendant  had  been  guUty  of  any  neg- 
ligence in  performing  the  work; 

That  the  evidence  established  that  the  plaintiff's  driver  contributed  to  tlie 
injury  by  attempting  to  drive  over  the  new  filling  and  that  he  must  be 
deemed  to  have  made  the  effort  at  his  own  risk. 

SHB7ARD  ©.  BfiXLBW  &  MBBRITT  Co 257 

12.  An  employee  of  a  street  railway  company,  injured  while  traveling 

free  at  a  time  wlien  temporarily  relieved  from  duty  because  of  sickness.  ]  A  con- 
ductor in  the  employ  of  a  street  railway  company,  who,  while  temporarily 
relieved  from  active  dut}"^  on  account  of  illness,  boarded  one  of  the  street 
railway  compan/s  cars  and  was  allowed  to  ride  free  thereon  because  he  was 
wearing  his  conductor's  uniform  and  badge,  cannot  recover  damages  for  per- 
sonal injuries  sustained  by  him  while  thus  riding  on  the  car  in  consequence 
of  the  negligence  of  the  driver  or  conductor  of  the  car.  as  be  must  be  regarded 
as  being  m  the  service  of  the  street  car  company  at  the  time  of  the  accident, 
and  the  negligence  causing  the  accident  as  being  that  of  a  coemployee. 

McLaughlin  v,  Ixterurban  Street  K.  Co 184 

13.  The  Employers^  Liability  Act  does  not  apply  to  such  a  case.]    The 

provision  of  the  Emp'ioyers'  Liability  Act  (Laws  of  1902,  chap.  600)  making 
the  employer  liable  to  the  employee  for  injuries  sustained  through  the  negli- 
gence of  a  coemployee  where  the  negligent  coemployee  is  *'in  the  service 
of  the  employer  entrusted  with  and  exercising  superintendence,  whose  sole 
or  prineipiU  duty  is  that  of  superintendence,  or  in  the  absence  of  such  super- 
intendent, of  any  person  acting  an  superintendent  with  the  authority  or  con- 
sent of  such  employer,"  relates  to  that  class  of  servants  Who  are  generally 
known  as  superintendents  and  whose  sole  or  principal  duty  is  to  oversee  the 
work  of  others.  It  does  not  apply  to  the  conductor  or  driver  of  a  street  car, 
although  their  duties  require  the  exercise  of  superintendence  to  the  extent 
that  intelligent  watchfulness  is  essential  to  the  careful  performance  of  theur 
work.     Id. 

14.  Wfuit  ordinance  does  not  authorize  the  riding  of  bicycles  on  a  city 

fideuMlk.]  A  city  ordinance,  which,  after  prohibiting  the  propulsion  or  driv- 
ing of  vehicles,  including  bicycles,  upon  or  along  any  sidewalk  in  the  city, 
provides,  "But  nothing  herein  contained  shall  be  construed  to  inelude  the 
conveyance  of  children  on  sidewalks  in  small  carriages,  wagons  or  sleds  com- 
monly used  for  such  purposes,  or  the  riding  of  bicycles  on  any  street  in  said 
city  not  within  the  following  described  district,  to  wit : "  does  not  either  per- 
mit or  prohibit  bicycles  to  be  ridden  on  the  sidewalks  of  the  streets  not 
within  the  district  described  in  the  ordinance,  but  at  most  only  constitutes  an 
implied  permission  to  ride  bicycles  on  any  "street"  not  within  the  described 
district,  viz.,  the  carriageway  of  the  street  as  distinguished  from  the  sidewalk 
thereof.    Rogers  v.  City  of  Bihghamtoi^ 85S 

App  Div.— Vol.  CI.         43 
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15. Failure  of  a  municipal  corporation  to  affirmatively  prohibit  the  nee 

of  ite  sidewalke  by  biofcUe — Uahility  of  tea  pedeetriaa  injured  by  a  bieyde  which 
woe  being  ridden  on  the  tidewalk.  ]  The  failure  of  a  city,  which  has  not  assumed 
to  adopt  an  ordinance  expressly  permitting  the  riding  of  bicycles  upon  the 
sidewalks  of  the  city  streets,  to  adopt  an  ordinance  prohibiting  such  use  of 
the  sidewalks,  does  not  render  the  city  liable  for  personal  injuries  sustained 
by  a  person  in  consequence  of  her  being  run  over  by  a  bicycle  which  was 
being  propelled  along  the  sidewalk  of  one  of  the  city  streets.    Id. 

16. A  recovery  is  not  proper  where  either  of  two  causes,  for  one  of  which 

the  dtfendant  is  liable,  for  tfie  ot/ter  of  whicJi  it  is  not,  may  have  caused  the 
injury.]  Where,  in  an  action  brought  to  recover  damages  resulting  from 
the  death  of  the  plaintiff's  intestate,  it  appears  that  the  death  was  due  to  one 
of  two  causes,  for  one  of  which  the  defendant  was  responsible,  and  for  the 
other  of  which  it  was  not  responsible,  the  plaintiff  cannot  succeed  where  it 
is  just  as  probable  that  the  death  resulted  from  one  cause  as  from  the  other. 

Kelson  v.  City  of  New  York 18 

17. Assumption  of  risk  —  when  tJu  doctrine  does  not  apply.]  The  doc- 
trine of  assumption  of  risk  has  no  application  to  a  case  where  the  injured 
employee  is  not  shown  and  cannot  be  presumed  to  have  possessed  the  knowl- 
edge necessary  to  enable  him  to  detect  or  realize  the  danger.    Id. 

18. Liability  of  a  master  who  furnishes  to  a  fireman  water  so  impregnated 

with  chlorine  as  to  corrode  the  steam  boiler.]  A  master  who  furnishes  to  his 
servants  for  use  in  a  boiler  water  so  highly  impregnated  with  chlorine  as  to 
give  rise  to  a  rapid  corrosion  and  consequent  weakening  of  the  boiler,  not 
produced  by  water  ordinarily  employed  for  boiler  purposes,  owes  to  such 
servants  the  duty  of  warning  them  against  the  increased  danger  arising  from 
such  corrosion  or  of  adopting  some  other  safeguard  for  the  protection  of 
such  servants.    Id. 

19. The  fireman  is  not  presumed  to  assunu  the  risk  where  expert  knowledge 

is  necessary  to  ascertain  it.]  The  fireman  and  engineer  in  charge  of  a  steam 
boiler,  in  which  water  of  such  character  is  used,  cannot  reasonably  be 
expected  to  possess  the  expert  knowedge  necessary  to  enable  them  to  ascer- 
tain for  themselves  the  chemical  nature  and  effect  of  such  water.    Id. 

20. Breach  of  an  agreement  by  a  landlord  to  repair  a  ceiling  —  the  land- 
lord is  not  liable  for  injury  done  to  a  tenant  by  its  fall.]  The  breach  by  a  land- 
lord of  an  agreement  to  repair  a  ceiling  in  the  demised  premises  will  not,  in 
the  event  of  the  tenant  sustaining  personal  injuries  in  consequence  of  the 
falling  of  the  ceiling,  render  the  landlord  liable  to  respond  to  her  in  damages 
for  the  injuries  thus  sustained.    Boden  v.  Scholtz 1 

•  21.  Injury  to  a  horse  while  in  the  exclusive  possession  of  a  bailee.  ]    Where 

property,  while  in  the  exclusive  possession  of  a  bailee  for  hire,  is  injured  in 
a  way  that  ordinarily  does  not  occur  without  negligence,  the  burden  of  proof 
is  upon  the  bailee  to  show  that  the  injury  was  not  occasioned  by  his  negligence. 

Powers  v.  Jughardt 53 

22. When  it  establishes  negligence  on  his  part.]    Thus,  where  a  horse 

placed  in  the  possession  of  a  bailee  for  hire  on  Saturday  afternoon  in  good 
condition,  was  found  on  Sunday  to  have  sustained  a  lacerated  wound  of  the 
eye  which  resulted  in  his  loss  of  siebt,  &  prima  fade  case  of  negligence  on 
the  part  of  the  bailee  is  thereby  established.    Id. 

Pleading  —  what  is  an  admission  that  an  engine  causing  a  collision 

was  at  the  time  being  used  by  the  defendant.    Allen  v.  Palmer 15 

See  Pleading. 

An  execution  against  the  person  may  issue  in  an  action  based  on  the 

negligence  of  the  defendant's  servant.    Ossif  ann  v.  Crowley 597 

See  Execution. 

NEW  TBIAL  —  Delay  in  the  discovery  of  newly-discovered  evidence.]  When 
the  mere  fact  that  newly^iscovered  evidence  is  not  found  until  after  a  third 
trial  is  not  a  sufficient  reason  for  refusing  to  grant  a  motion  for  a  new  trial 
based  thereon,  considered.    Beers  v.  West  Side  R.  R.  Co 808 
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NSW  YOBX  CITY  —  A  court  of  equity  may  restrain  a  jyublie  ofker  from 
committing  a  treepaee — where  a  polieeman  is  stationed  permanently  %na  saloon 
and  in  a  dub  room  there  is  no  adequate  remedy  at  law  —  su^  an  act  is  notjusti- 
fed  by  the  Liquor  Tax  Law  or  the  New  York  dty  charter — it  violates  the  Con- 
Btitution — in  granting  an  ifjjunction  order  to  restrain  it,  the  court  should  not 
recite  that  the  captain  of  police  acted  maliciously. 

See  Hale  v.  Burns 101 

Charges  against  a  patrolman  on  the  New  York  dty  police  force — when 

made  by  a  chief  inspector  they  need  not  be  verified  -^failure  to  deny  an  aUega- 
tion  of  the  petition  for  a  certiorari  that  the  rdator  v>as  informed  and  believed, 
etc.  —  use  by  the  commissioner  of  affidavits,  where  opportunity  was  given  to 
examine  the  deponents. 

See  People  ex  rbl.  Rosenbbro  v.  Qreenb 88 

Assessment  in  street  opening  proceedings  in  the  dty  of  New  Fork — the 

report  of  the  commissioners  becomes  conclusive  at  once  on  entry  of  the  order  con- 
firming it — effect  of  a  subsequent  resolution  of  the  boa/rd  of  estimate  and  appor- 
tionment directing  mat  part  of  the  assessment  be  borne  by  the  dty. 

See  Matter  of  Mayor  (Whitlock  Avenue) 589 

Civil  service — reduction  in  the  salary  of  a  bookkeeper  in  the  office  of  the 

comptroller  of  the  former  dty  of  Brooklyn,  transferred  to  a  rimHar  podtion  in 
the  city  of  Greater  New  York  —  it  can  be  mada  only  after  a  statement  of  the 
reasons  therefor  and  an  opportunity  to  make  an  explanation. 

See  Waters  v.  City  of  New  York 196 

Damages  for  the  change  of  grade  of  a  street  in  New  York  city — failure 

to  establish  that  the  building  in  question  was  built  subsequent  to  the  estabHish- 
ment  of  the  original  grade  —  the  deddon  of  the  board  of  assessors  confirmed  by 
that  of  the  board  of  revision  of  assessments  ts  final. 

See  People  ex  rel.  Rothschild  v.  Muh 428 

Cidl  service —  section  21  of  the  Civil  Service  Law  is  limited  to  veterans 

of  the  Cidl  or  Spanish  war — extent  of  an  employees  right  to  explain  under  sec- 
tion 1548  of  the  New  York  dty  charter  —  certiorari  will  not  lie  to  review  a  trial. 

See  People  ex  rbl.  CXKeefe  v.  Hynes 458 

Right  of  retirement  after  twenty  year^  service  cf  a  member  of  the  New  York 

dty  police  force,  transferred  from  the  city  of  Brooklyn  before  twenty  years*  seTdce 
in  that  dty  —  the  exercise  of  a  discretionary  power  not  compelled  by  mandamus. 

/S30  Matter  of  iTiiEL 155 

Corporation  counsel  in  New  York  dty  —  authority  of,  to  appear  in  an 

action  against  any  dty  officer,  subordinate  or  employee  —  Vie  decision  cfihe 
head  of  the  department,  office  or  bureau  is  eondudve. 

See  Brioos  v.  Lahey 186 

'*  Regular  clerk  "—  who  is  one  —  how  determined  —  the  property  derk  of 

New  York  city  is  not. 

See  People  ex  rel.  Blatchford  v.  McAdoo 188 

Munidpal  Court  in. 

See  Municipal  Corporation. 

NE WLT-DI8G0 VEBED  EVIDENGB : 

See  New  Trial. 

NONSTTIT : 

See  Trial. 

NOnOE  —  Proof  th(U  the  noise  and  motion  of  a  car  were  unusual  is  competent 
to  show  notice  to  the  conductor  and  motorman  that  the  car  was  off  the  track. 

See  Beers  v.  West  Side  R.  R.  Co 808 

Ih  a  guarantor,  of  suit  brought  against  the  prindpal  debtor. 

See  Evidence. 

Cf  sale  for  taxes. 

See  Tax. 


Digitized  by  VjOOQ IC 


676  INDEX. 

PAOB. 

NTJISAKCB  — liability  of  a  warehouseman,  for  hides  damaged  bj  the 
burning  of  the  warehouse,  to  an  insurance  companj  which  has  paid  as  for  a 
total  loss  thereof  —  effect  of  their  having  been  condemned  as  a  nuisanoe  bj 
the  board  of  health  and  removed  under  a  contract  made  by  it. 

KiAGARA  F.  Ins.  Co.  9.  Camfbkll  SrcnuDB. 400 

See  Warehouseman. 

OBSTBUCnOV  —  Cf  watereaurgei. 
See  Watebcoubsk. 

OFFBHBE: 

iSto  Crime. 

OFFEB  —  Cf  judgment. 
See  Judgment. 

OFFICEB  —  Applieatian  cf  civil  service  rules  to. 
See  CrviL  Service. 

OPmiOV  —  W/ien  admiseihle  as  evidence. 
See  Witness. 

OBAIi  AOBEEHENT : 

See  Contract. 

PABBNT  AND  UUJXcD  —  OuMtodff  cf  children  by  the  court  — its  power  to 
enforce  Hie  duty  of  a  father  to  support  ilUm  by  a  decree  in  an  action  for  separa- 
tion or  divorce  —  it  mis  no  power  to  amend  a  decree  making  no  provision  on  the 
subject  —  the  court  is  not  compelled  to  make  stuh  a  provision  in  a  decree — 
practice  of  reserving  the  right  in  a  decree  to  tJicreafter  make  such  provision, 
approved. 

See  Salomon  v.  Salomon 588 

PABTinOV  —  A  judgment  creditor,  whose  judgment  is  a  lien  on  Vie  share 
of  the  plaintiff  in  an  action  for  partition,  and  expires  pending  the  suit,  is 
entitled  to  payment  from  the  proceeds  of  sale  where  the  complaint  recognises  the 
existence  of  the  lien  —  a  refusal,  pending  the  partition  suit,  by  tlie  Surrogate's 
Court  to  authorise  t?ie  issuing  of  an  execution  and  the  expiration  of  the  lien  must 
be  set  up.  if  at  all,  by  supplemental  complaint — tfie  complaint  speaks  as  of  the 
date  of  the  commencement  of  tlie  suit.]  1.  One  Crapser  was  the  owner  of  a 
Judgment  recovered  August  16,  1893,  which  was  a  lien  upon  an  undivided 
one-sixth  interest  in  certain  real  estate  conveyed  by  the  judgment  debtor  to 
one  Le  Boeuf.  The  judgment  debtor  died  and  letters  of  administration  were 
issued  upon  his  estate  March  16,  1900,  and  by  virtue  of  section  1380  of  the 
Code  of  Civil  Procedure,  the  statutory  lien  of  the  judgment  terminated 
September  15,  1903. 

June  6,  1908,  Le  Boeuf  brought  an  action  for  a  partition  and  sale  of  the 
premises,  alleging  that  he  was  the  owner  of  an  undivided  one-sixth  of  the 
premises  in  question  subject  to  the  lien  of  the  judgment,  and  asking  tliat  the 
proceeds  of  the  sale  be  divided  between  the  parties  according  to  their  respec- 
tive interests.  June  12,  1903,  Le  Boeuf  served  a  supplemental  and  amended 
complaint  containing  substantially  the  same  allegations  and  prayer  for  relief, 
and  on  August  1,  1903.  he  served  another  amended  complaint   containing 

.  substantially  the  same  allegations  and  prayer  for  relief. 

In  the  meantime  Crapser  transferred  the  judgment  to  one  Gillett,  and  on 

.  July  14,  1903,  Gillett  filed  a  petition  with  the  surrogate  for  leave  to  issue  an 

•  execution  upon  said  judgment.  The  application  was  continued  until  August 
10, 1903,  when  the  surrogate  denied  it  on  the  ground  that  the  lien  of  the  judg- 

imcnt  would  expire  before  a  sale  could  be  had  upon  execution.  August  15, 
.1903,  Gillett  obtained  an  order  making  him  a  party  defendant  in  the  action 
and  served  an  answer  alleging  his  ownership  of  the  judgment. 

August  19.  1908,  Le  ^euf  served  an  amended  complaint  alleging  the 
transfer  of  the  judgment  to  Gillett  and  the  denial  of  Gillett's  application'  to 
the  Surrogate's  Court,  and  claiming  that  his  interest  in  the  premises  was  free 
from  the  lien  of  the  judgment.  Gillett  then  served  an  amended  answer  insist- 
ing that  his  judgment  should  be  paid  in  the  partition  action. 
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HM,  tbut  the  plaintiff  havlDg  by  all  the  compluDts  served  by  him,  with 
the  exception  of  the  last,  recognized  the  owner  of  the  Judgment  as  one  of  the 
parties  for  whose  benefit  the  action  was  brought »  and  having  continued  such 
recognition  until  it  was  too  late  tor  the  owner  of  the  judgment  to  resort  to 
any  other  remedy  to  secure  paj^ment  of  his  judgment,  the  plaintiff  was 
estopped  and  precluded  from  raising  any  objection  to  the  right  of  the  owner 
of  the  judgment  to  receive  payment  out  of  the  proceeds  of  the  partition  sale; 

That  the  proceedings  In  the  Surro^te's  Court  and  the  expiration  of  the 
lien  of  the  judgment  being  facts  which  arose  after  the  action  was  brought, 
the  plaintiff  could  only  take  advantage  thereof  by  a  supplemental  complaint 
served  by  permission  of  the  court,  which  he  did  not  obtain; 

That  consequently  the  last  complaint  served  by  the  plaintiff  spoke  as  of  the 
time  of  the  commencement  of  the  action  and  that  the  rights  of  the  j;>arties 
should  be  deternuned  as  of  that  time.    Le  Bokuf  v,  Gabt 358 

2. Res  ad  judicata  —  an  interlocutory  judgment  in  partition  directing  a  • 

sale  <8  conclusive,  as  to  the  title  tliereby  adjudged,  in  an  action  of  ^eetment 
involving  such  title  previously  brought  but  not  previously  tried  —  a  purchaser 
at  a  sale  under  swck  interlocutory  judgment,  pending  an  appeal  therefrom, 
acquires  a  good  iitle.'\  After  the  commencement  of  an  action  in  ejectment, 
one  of  the  defendants  in  the  ejectment  action  brought  an  action  against  his 
codefendants  in  such  action  to  partition  the  premises,  making  the  plaintiff 
in  the  ejectment  action  a  party  thereto,  and  alleged  in  his  complaint  that 
the  latter  had  no  valid  claim  or  interest  in  the  premises,  but  that  she  asserted 
some  claim  or  interest  therein  which  constituted  a  cloud  on  the  title.  The 
plaintiff  in  the  ejectment  action  interposed  an  answer  in  the  partition 
action  in  which  she  set  up  her  alleged  title  to  the  premises  and  demanded 
affirmative  relief. 

The  partition  action  proceeded  to  trial  and  resulted  in  an  interlocutory 
judgment  declaring  that  the  plaintiff  in  the  ejectment  action  bad  no  title 
to  tbe  premises.  The  Appellate  Division  affirmed  the  interlocutory  judg- 
ment and  the  plaintiff  in  the  ejectment  action  thereupon  appealed  therefrom 
to  the  Court  of  Appeals,  filing  the  usual  undertaking  for  costs. 

Hdd,  that  the  court  properly  denied  a  motion  made  by  the  plaintiff  in  the 
partition  action  for  a  stay  of  the  sale  directed  by  the  interlocutory  judg- 
ment, the  appeal  from  which  was  pending  in  the  Court  of  Appeals,  until 
the  determination  of  the  action  of  ejectment; 

That  the  title  of  the  plaintiff  in  the  ejectment  suit  was  properly  tried  and 
determined  in  the  partition  action,  and  that  the  adjudication  on  that  question 
in  the  partition  action  was  res  adjudicata  as  to  the  plaintiff  in  the  ejectment 
action; 

That  the  force  of  the  adjudication  in  the  partition  action  was  not  affected 
bv  the  fact  that  the  latter  action  was  begun  subsequent  to  the  action  in 
ejectment;  .. 

That  a  bonaflde  purchaser  at  the  partition  sale  would  be  protected. 

Place  v.  Uogkiis 198 

PABTNEBSHIP  —  Declarations  of  a  partner  after  the  dissolution  of  the 
firm.]  In  an  action  brought  against  two  persons,  who  were  formerly  copart- 
ners, to  enforce  a  partnership  obligation,  the  declarations  of  one  of  the  defend- 
ants made  after  the  dissolution  of  the  firm,  are  not  admissible  even  as  against 
the  defendant  making  the  declarations,  for  the  reason  that,  as  the  liability 
sought  to  be  onforcea  is  joint,  there  can  be  no  several  recovery  against  one 
defendant.     Mackintosh  v.  Kimball 494 

PAKTY  —  To  an  action  —  he  is  entitled  to  participate  in  an  accounting  between 
the  plaintiff  and  his  codrfendants,]  It  is  not  necessary  for  a  defendant  in 
an  action  to  make  a  motion  for  leave  to  intervene  in  an  accounting  between 
the  plaintiff  and  the  other  defendants,  as  he  is  entitled,  by  virtue  of  his 
relation  as  a  party,  to  notice  of  all  proceedings  taken  in  the  action,  and  to 
appear  and  participate  in  any  of  such  proceedings  by  which  his  interests 
may  be  affected.     Ingersoll  v.  Weld 865 

—  Special  franchise  tax  —  review  of,  by  certiorari  —  the  board  of  assess- 
ors is  entitled  to  be  heard  in  defense  of  its  assessment  —  the  relator  may 
raise  the  question  that  the  assessment  thereof  was  at  a  higher  proportionate 
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valuation  than  that  of  other  property  on  the  local  assessment  roll  —  the  writ 
may  be  amended  to  run  to  the  local  assessors  —  what  defenses  the  State  Board 
and  the  local  board  may  respectively  make 

People  ez  eel.  Rochesteb  Tex..  Co.  v.  Priest.  . . : 2SS 

See  Tax. 

Creditor's  action  to  obtain  an  adjudication  that  a  transfer  by  one 

corporation  to  another  was  an  illegal  preference  — the  admission  as  a  party 
to  suQh  creditor's  action  of  a  receiver  of  the  first-mentioned  corporation, 
appointed  in  a  sequestration  action. 

Raymond  t?.  Security  Trust  &  Life  Ins.  Co 546 

See  Equity. 

Franchise  tax  assessment  —  after  its  review  by  certiorari,  addressed 

to  the  State  Tax  Commissioners,  and  its  reduction  and  the  payment  of  the 
tax  thereon,  the  local  assessors  cannot  be  brought  in  as  parties  to  contest  the 
relator's  claim.    People  ex  rel.  Rochester  Gas  Co.  v.  Priest 834 

See  Tax, 

Special  franchise  tax  —  a  final  order,  by  which  an  assessment  is 

reduced,  should  not  be  vacated  and  the  local  assessors  be  made  parties  —  cer- 
tainly not  on  the  motion  of  the  city  in  which  the  assessed  property  is  located. 

People  ex  rel.  Buffalo  R.  Co.  t.  Priest 268 

See  Tax 

Action  by  an  attorney  whose  client  has  made  a  settlement  of  an  action 

without  his  knowledge  —  the  client  is  a  necessary  party  thereto. 

OiSHEi  V.  Pennsylvania  R.  R.  Co .' 473 

See  Attorney  and  Client. 

•- 

Examinaiion  of^  before  trial. 

See  Deposition. 

PATENT  —  Aeeesetnent  of,  for  the  purpoee  of  taxation. 
See  Tax. 

PENAL  CODE  —  §  282,  etibd.  1  —  Abduction  in  marrying  a  female  tinder 
eighteen  toithout  her  parent's  consent — proof  thai  the  accused  had  at  the  time  a 
viife  is  incompetent. 

See  People  v.  Cerami 366 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PENSION  TU1S(J>  —  Fbr  a  police  force. 
See  Municipal  Corporation. 

PEBCOLATINa  WATEB: 

See  License.  ^ 

PEB80NAL  TBX^PBB/TY  —  Installment  of  plumbing  in  a  building  under 
an  agreement  that  it  is  to  remain  the  property  of  the  plumber  until  paid  for  — 
rigJU  of  a  purchaser  of  Vie  property  under  a  mortgage  foreclosure  sale. 

See  McMillan  v.  Leaman 436 

Injury  to  a  horse  while  in  tlie  possession  of  a  bailee. 

See  Bailment. 

Sales  of. 

See  Sale. 

PLEADING  —  Interpleader  —  right  of  a  v>arehoy^eman  where  two  confid- 
ing orders  to  transfer  goods  are  served  upon  him  to  interplead  the  several  claim- 
ants —  w?ien  his  recognition  and  acceptance  of  one  of  such  orders  does  not  prevent 
his  interpleading  the  claimants — an  offer  to  deliver  the  goods  to  the  party  atffudged 
to  be  entitled  t/iereto  is  sufficient  J]  1.  Upon  the  trial  of  an  action  of  inter- 
pleader, brought  against  Frederick  Mead  and  James  Voorhis,  individually 
and  as  copartners  composing  the  firm  of  Frederick  Mead  &  Co.  and  George 
H.  Macy  and  others,  as  copartners  composing  the  firm  of  Carter.  Macy  &  Co., 
it  appeared  that  the  firm  of  Frederick  Mead  &  Co.  stored  with  the  plain- 
tiflf.  a  warehouseman,  1,000  half  chests  of  tea;  that  on  June  17, 1902,  the  plain- 
tiff received  the  following  order: 
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**  GsNTLEBiEN. — Please  transfer  to  the  order  of  James  Voorhis  and  hold 

subject  to  his  order  1,000  half  chests  of  Japan  tea,  marked    4t    various 

ships  and  numbers,  and  oblige,  Very  truly, 

'*  FREDERICK  MEAD  &  COMPANY;" 

that  such  order  was  in  the  handwriting  of  Voorhis,  who  for  a  number  of 
years  had  acted  as  a  member  of  the  firm  of  Frederick  Mead  &  Co.  in  his  deal- 
mgs  with  the  plaintiff;  that  the  plaintiff  accepted  such  order  in  good  faith 
and  made  corresponding  entries  in  his  books;  that  subsequently,  and  on  the 
same  day,  there  was  presented  to  the  plaintiff  the  following  order: 

"  New  York,  June  17,  1902. 
**Mr.  W.  H.  Beebe: 

"  Please  deliver  to  Messrs.  Carter,  Macy  &  Company  all  of  mark  ^  Japan, 

and  all  of  mark  4^  Japan,  2874  half  chests. 

*' FREDERICK  MEAD  &  COMPANY;" 

that  Voorhis  and  Carter,  Macy  &  Co.,  each  having  demanded  possession  of 
the  tea  under  their  respective  orders,  the  plaintiff  refused  to  deliver  the  tea 
to  either  of  them  and  at  once  instituted  the  interpleader  action. 

The  defendant  Mead  interposed  an  answer  denying  that  he  and  Voorhis 
were  copartners,  and  that  the  Arm  of  Frederick  Mead  &  Co.  had  transferred 
the  tea  in  question  to  Carter,  Macy  &  Co.,  and  that  the  said  firm  of  Mead 
&  Co.  laid  no  claim  to  the  tea.  The  defendants  composing  the  firm  of 
Carter,  Macy  &  Co.  interposed  an  answer  alle^n^  thatthev  were  the  owners 
of  the  tea  and  that  Voorhis  had  no  interest  m  it.  Voorhis  interposed  an 
answer  alleging  that  he  was  a  member  of  the  firm  of  Frederick  Mead  &  Co., 
and  was  the  owner  of  the  tea. 

Ildd,  that  the  plaintiff  was  entitled  to  a  judgment  requiring  the  claimants 
of  the  tea  to  interplead; 

That  a  mere  bailee,  who  makes  no  claim  to  the  property  in  his  possession 
and  who  acts  in  sood  faith  in  relation  thereto  and  with  reasonable  care  and 
prudence,  should  be  protected  from  rival  claimants  of  the  property,  and 
should  not  be  compelled  to  determine  the  validity  of  their  several  claims 
when  a  wrong  determination  would  involve  serious  consequences  to  him; 

That  the  plaintiff  was  not  prevented  from  maintaining  the  action  of  inter- 
pleader by  the  fact  that  he  had  recognized  and  accepted  the  order  transfer- 
ring the  tea  to  Voorhis,  there  being  no  claim  or  suggestion  that  Voorhis  had 
parted  with  anything  in  reliance  upon  the  recognition  of  his  title  by  the 
plaintiff,  or  that  any  condition  existed  which  would  estop  the  plaintiff  from 
questioning  the  validity  of  such  order. 

That  the  offer  of  the  plaintiff  to  deliver  the  tea  to  the  defendant  who 
should  be  adjudged  to  be  the  owner  thereof  was  sufficient  to  entitle  the 
plaintiff  to  maintain  the  action,  and  that  he  was  not  obliged  to  produce  the 
tea  in  court  or  to  deposit  it  with  the  clerk.    Beebe  «.  Mead 500 

2.  Statute  of  Limitations  interposed  as  a  drfense  to  a  cause  of  action 

based  upon  an  account  stated  within  the  statutory  time,  some  of  the  items  ofwhicfi 
were  before  and  some  after  the  date  at  which  the  statute  would  apply  —  proper 
form  of  answer.^  The  complaint  in  an  action  contained  two  counts;  the  first 
was  for  the  recovery  of  $2,120  for  medical  services  rendered  to  the  defend- 
ant's decedent  between  June  1,  1894,  and  March  19,  1901;  fehe  second  was  to 
recover  the  same  amount  on  an  account  stated,  and  was  evidently  intended 
to  relate  to  the  same  services.  It  was  alleged  that  the  account  was  stated 
between  the  plaintiff  and  the  decedent  on  the  19th  day  of  March,  1901,  and 
that  it  was  for  medical  services  rendered  by  the  plaintiff  to  her  * '  between 
June,  1894,  and  March,  1901,"  and  that  on  the  statement  of  the  account  said 
amount  was  found  to  be  due  to  the  plaintiff,  and  that  she  promised  and 
agreed  to  pay  the  same.  It  was  not  alleged  that  the  decedent's  assent  to 
the  account  was  in  writing,  or  that  her  promise  or  agreement  to  pay  the  same 
was  in  writing. 

In  his  answer  to  the  second  cause  of  action,  the  defendant,  "for  a  second, 
separate,  further  and  as  a  partial  defense,"  alleged:  "V.  That  all  charges 
for  service  alleged  to  have  been  rendered  by  plaintiff  to  defendant's  testa- 
trix, Sarah  G.  Nafew,  prior  to  December  14,  1896,  are  barred  by  the  Statute 
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of  Limitations."  The  date  mentioned  therein  was  sevea  yean  and  six 
months  prior  to  the  commencement  of  the  aotioD,  the  extra  year  and  six 
months  being  added  on  account  of  the  decedent's  death. 

Held,  that  such  defense  to  the  second  cause  of  action  was  insuffietentin  law 
on  the  face  thereof; 

That  as  the  account  was  alleged  to  have  been  stated  within  four  years 
before  the  commencement  of  the  action  it  was  manifest  that  the  defense  of 
the  Statute  of  Limitations  was  insufficient  so  far  as  the  action  on  the 
account  stated  was  concerned; 

That' an  action  upon  an  account  stated  is  a  new  cause  of  action  distinct 
from  the  original  liability,  and  is  based  upon  a  promise,  express  or  implied, 
to  pay  a  specific  amount,  the  consideration  for  which  promise  is  the  original 
transaction  between  the  parties; 

That,  it  not  appearing  that  the  decedent's  promise  to  pay  the  amount 
shown  hy  the  account  stated  was  in  writing,  the  defendant  was  not  precluded 
from  availing  himself  of  the  Statute  of  Limitations  as  a  defense  to  those 
items  mentioned  in  the  account  against  which  the  Statute  of  Limitations  had 
run  at  the  time  of  the  stating  of  the  account; 

That  the  plea  of  the  Statute  of  Limitations  interposed  b^  the  defendant 
was  not  effective  for  this  purpose,  as  it  was  interposed  with  reference  to 
the  cause  of  action  as  pleaded,  whereas  it  should  have  been  directed  to  those 
items  against  which  it  had  run  at  the  time  the  account  was  stated. 

Dblabarrb  v.  McAlpin 468 

3.  Aeeount  gtaUd  by  oral  agreement  J^    SenMe,  that  an  account  may  be 

stated  by  oral  agreement.    Id. 

4. BiU  of  particulars  in  au  action  for  epeciftc  performance  of  a  contract 

to  convey  land  —  when  a  party  will  not  be  required  to  epecify  in  detail  ofjeetione 
to  the  title  appearing  of  record.]  The  complaint  in  an  action  brought  for  the 
specific  performance  of  a  contract  for  the  conveyance  of  land,  alleged,  among 
other  things,  that  the  defendant  was  "  unable  and  unwilling  to  make  the 
conveyance  of  the  said  premises  in  accordance  with  the  said  contract."  The 
defendant  having  moved  for  a  bill  of  paiticulars,  '*  setting  forth  in  detail 
the  particulars  in  respect  to  which  plaintiff  claims  that  the  defendant  was 
unable  to  convey  the  premises,"  the  plaintiff,  pursuant  to  an  order  of  the 
court  made  upon  his  default,  served  a  bill  of  particulars  stating  that  "the 
plaintiff  claims  that  the  defendant  was  unable  to  give  a  good  and  marketable 
title  to  the  premises  described  in  the  complaint  herein,  in  accordance  with 
the  contract  referred  to  in  the  said  complaint  because  various  grantees  of 
Gilbert  Thatford,  the  original  owner  of  the  premises  in  (question  with  other 
lands  on  the  east  side  of  Thatford  avenue,  have  or  claim  an  easement  or 
right  of  way  over  a  strip  of  land  on  the  easterly  side  of  Thatford  avenue, 
ten  (10)  feet  in  width,  including  the  premises  in  question." 

Held,  that  such  a  bill  of  particulars  is  not  insufficient  '*  because  it  does  not 
state  the  names  of  the  various  grantees  of  Gilbert  Thatford,  who  have  or 
claim  an  easement  or  right  of  way  over  the  premises  described  in  the  com- 
plaint, and  because  it  does  not  state  specifically  the  nature  and  ground  of 
such  claim,"  and  that  the  court  properly  denied  a  motion  for  a  further  bill  of 
particulars  especially  as  the  title  to  the  premises  was  a  matter  of  public  rec- 
ord and  as  there  was  nothing  in  the  moving  papers  to  show  that  the  defend- 
ant did  not  have  all  of  the  information  which  he  sought  to  hare  the  plaintiff 
furnish.    Messer  v.  Aaron UK9 

5.  Disa-etionofthe  Special  Term,  wlien  not  interfered  with  by  Vie  Appd- 

late  Din'Hon.]  The  granting  of  an  order  for  a  bill  of  particulars  is  discre- 
tionary with  the  court;  and  where  it  appears  that  the  facts  are  as  fully 
within  the  knowledge  of  the  party  demanding  it  as  they  can  be  on  the  part 
of  the  party  upon  whom  the  demand  is  made,  and  that  the  real  object  of 
the  bill  of  particulars  is  to  limit  the  party  furnishing  the  same  to  the  exact 
allegations  of  such  bill  of  particulars,  the  Appellate  Division  will  not  inter- 
fere to  control  the  discretion  of  the  court  below  in  denying  the  motion.     Id. 

6. Offlee  of  a  bill  of  particulars.]    The  office  of  a  Wll  of  particulars  is 

to  amplify  a  pleading  and  to  inform  the  party  with  reasonable  certainty  of 
the  nature  of  the  claim  made  by  bis  adversary  in  order  to  prevent  surprise 
and  to  enable  him  to  meet  intelligently  the  issue  upon  the  tnaL    Id. 
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7.  What  u  an  admution  that  an  engine  ca/ueing  a  eoUieion  was  at  the 

time  being  need  by  the  defendant,^  Where  the  complaint  in  an  action  brought 
to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff  in  con- 
sequence of  a  colhsion  which  occurred  in  a  freight  yard  near  North  Sixth 
street  and  the  East  river,  in  the  borough  of  Brooklyn,  between  an  engine 
drawing  two  cars  and  a  car  which  the  plaintiff  was  engaged  in  unloading, 
alleges  that  "  at  all  the  times  hereinafter  mentioned  the  defendant  was  the 
lessee  or  ow^er,  and  in  possession  of  certain  cars,  engines  and  tracks, 
together  with  the  appurtenances  thereunto  belonging  and  used  by  him  in 
the  conduct  of  his  business  at  or  near  North  Sixth  street  and  East  River,  in 
the  Borough  of  Brooklyn,  City  of  New  York,  County  of  Kings  and  State  of 
New  Yoi'k.*  and  this  allegation  is  expressly  admitted  by  the  answer,  the 
fair  import  of  the  admission  thus  made  is  that  the  cars  and  endues  in  the 
freight  yard  at  the  time  when  the  plaintiff  was  injured  were  being  used  by 
the  defendant  in  the  conduct  of  his  business,  and  it  is  not  necessary  for  the 
plaintiff  to  prove  that  the  particular  engine  responsible  for  the  collisiun  was 
being  operated  by  the  defendant's  servants.     Allen  r.  Palkbr 15 

8. Libel  —  bUl  of  partieulare  as  to  tJie  name  and  address  of  a  newspaper 

reporter  and  of  persons  making  statements  to  him^  denied  A  Where,  in  an  action 
brought  to  recover  damages  for  an  alleged  libel,  published  in  the  defendant's 
newspaper  concerning  the  plaintiff,  a  captain  of  police  at  Coney  Island,  the 
answer  sets  forth  that  "said  article  published  by  this  defendant  was  founded 
upon  statements  made  bv  persons  residents  of  said  Coney  Island,  or  having 
places  of  business  in  saia  Coney  Island,  to  a  reporter  of  this  defendant  who 
believed  them  to  be  true,"  the  plaintiff  is  not  entitled  to  a  bill  of  narticulars 
containing  the  name  and  address  of  the  reporter  and  the  names  ana  addresses 
of  the  persons  residing  in  or  having  a  place  of  business  at  Coney  Island  who 
made  the  statements  to  the  reporter  as  alleged  in  the  answer. 

Enipb  v.  Brooklyn  Dailt  Eaglk 43 

9. Discretion  of  Special  Ifenn.]    The  granting  or  withholding  of  a  bill 

of  particulars  is  within  the  discretion  of  the  Special  Term,  and  where  there 
has  been  no  abuse  of  this  discretion  the  appellate  courts  will  not,  as  a  rule, 
interfere.    Id. 

■  10. Disclosure  of  nam^s  of  witnesses,  when  compelled,']  A  litigant  can- 
not be  recjuired  by  a  bill  of  particulars  to  disclose  to  his  adversary  the  names 
of  the  witnesses  whom  he  will  call  in  support  of  his  allegations,  unless  this 
is  an  incident  to  the  furnishing  of  information  in  reference  to  an  issuable 
fact.    Id. 

11. Service  of  an  answer  and  demand  for  a  bill  of  particulars — dropping 

tJiem  loosely  without  wrapper  or  address  in  t/ie  office  letter  box  (f  the  plaintiff* s 
attorney  is  insufficient.]  The  attempted  service  of  an  answer  and  a  demand 
for  a  bill  of  particulars  upon  the  plaintiff's  attorney,  by  depositing  them  in 
his  office  letter  box,  without  inclosing  them  in  an  envelope  or  sealea  wrapper, 
and  without  addressing  them  to  any  one,  is  not  a  valid  service,  and  the  plain- 
tiff's attorney  cannot,  by  order  of  the  court,  be  required  to  accept  it  as  valid. 

Fitzgerald  t.  Dakin '. 261 

12. Action  for  false  representations.]     When,  in  an  action  brought  to 

recover  damages  for  alleged  false  and  fraudulent  representations  made  by 
the  defendant  in  the  sale  of  two  horses  to  the  plaintiff,  the  defendant,  who 
denied  in  his  answer  the  fraud  charged  in  the  complaint,  is  entitled  to  a  bill 
of  particulars  of  the  plaintiff's  claim,  considered.    Newman  v.  West 288 

13. Bill  of  particulars,  when  not  denied  because  the  answer  contained  only 

admissions  and  denials.]  The  fact  that  an  answer  contains  only  admissions 
.  and  denials  may  furnish  a  good  reason  for  denying  a  motion  made  by  the 
plaintiff  to  compel  the  defendant  to  serve  a  bill  of  particulars,  but  does  not 
furnish  sufficient  reason  for  the  denial  of  a  motion  made  by  the  defendant  to 
compel  the  plaintiff  to  furnish  a  bill  of  particulars.    Id. 

14. The  fraud  must  be  denied.]    Unless  the  defendant  in  an  action  for 

fraud  denies  the  fraud  charged  in  the  complaint,  a  bill  of  particulars  of  the 
plaintiff's  claim  should  not  be  ordered.    Id, 
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15. A  verified  anetoer  takee  the  place  of  an  affldavit.]    Ou  a  motion  by  a 

defendant  for  a  bill  of  particulars,  denials  contained  in  Uie  defendant's  veri- 
fied answer  may  be  considered,  although  such  denials  are  not  repeated  in  a 
separate  affidavit.    Id. 

16.  ^—  Action  for  the  breach  of  a  contract  of  employment  distinguished  firom 
an  action  to  recover  wages.]  An  action  to  recover  damages  for  a  breach  of  a 
contract  of  employment,  because  of  the  employee's  wrongful  discharge 
before  the  expiration  of  the  term  of  employment,  is  entirely  distinct  from 
an  action  brought  by  the  employee  to  recover  wages. 

Allen  v.  Glen  Crbamert  Co.  906 

17. Burden  cf  proof  in  the  former  case.]    In  the  first  mentioned  form 

of  action  it  is  not  necessary  for  the  employee  to  aver  and  show  affirmatively 
that  he  unsuccessfully  sought  other  employment  or  that  he  stood  in  readiness 
to  perform  after  the  contract  had  been  terminated,  but  the  burden  rests 
upon  the  employer  to  show  that  other  employment  might  have  been  found 
or  that  it  had  been  offered  and  declined.    Id. 

18. Effect  of  a  demand  for  money  due  rather  than  for  teages.]    The  fact 

that  the  complaint  in  such  an  action  demands  money  as  due  rather  than  by 
way  of  damages,  does  not  necessarily  render  it  defective.    Id. 

19. What  complaint  sufficiently  alleges  a  cause  cf  <iction  for  breach  of 

contract  €f  employment.]    When  a  complaint,  although  drawn  by  the  pleader 
*on  the  theory  of  an  action  for  wages,  contains  sufficient  allegations  to  war- 
rant the  court  in  construing  it  as  one  to  recover  damages  for  breach  of  the 
contract  of  employment,  considered.    Id. 

A  contract  providing  for  the  use  of  a  railroad  by  cars  forty -eight  feet 

long  weighing  not  to  exceed  twenty-five  tons  does  not  justify  the  use  of 
cars  fifty -one  reet  long  weighing  forty-two  tons  —  what  complaint  does  not 
authorize  proof  of  a  waiver,  moaification  or  estoppel  in  respect  to  such  pro- 
visions.   Schenectady  R.  Co.  v.  United  Traction  Co 277 

See  Railroad. 

Misjoinder  of  causes  of  action  —  a  demurrer  lies,  although  they  arc 

not  separately  stated  —  a  cause  of  action  for  selling  an  unsafe  gun  cannot  be 
joined  with  one  for  a  breach  of  warranty  thereof. 

Reed  v.  Livermore 254 

See  Misjoinder. 

Failure  to  deny  an  allegation  of  the  petition  for  a  certiorari  that  the 

relator  was  informed  and  believed,  etc. 

People  ex  rel.  Rosenberg  v.  Greene  33 

See  CrviL  Service. 

A  complaint  speaks  as  of  the  date  of  the  commencement  of  ihe  suit. 

Le  Boeuf  v.  Gary 858 

See  Partition. 

In  criminal  cases. 

SeeCKOCE. 

POINTS  —  On  argument  of  an  appeal 
See  Appeal. 

POLICE  —  In  cities. 

See  Municipal  Corporation.  ' 

POWER  —  Of  sale  given  to  executors. 

See  Executor  and  Administrator. 

PBACnCE  —  Special  franchise  tax  —  review  of  by  certiorari  —  the  board  of 
assessors  is  entitled  to  be  heard  in  defense  of  its  assessment  —  ihe  relator  may 
raise  the  question  that  the  assessment  thereof  was  at  a  higher  proportionate 
valuation  than  that  of  otiier  property  on  the  local  assessment  roll —  the  writ  may 
be  amended  to  run  to  ihe  local  assessors —  what  defenses  the  State  Board  and  the 
local  board  may  respectively  make. 

See  People  ex  rel.  Rochester  Tel.  Co.  v.  Priest 238 
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Action  by  an  cUtomey  wTiate  client  has  made  a  eettUment  of  an  action 

teithout  hif  knowledge  —  the  fact  thai  the  dtfendant  ?uu  caused  the  action  brought 
against  him  by  the  client  to  be  transferred  to  the  United  States  court  does  not  bar 
a  suit  in  the  State  court  by  the  attorney  to  enforce  his  liefi  —  the  client  is  a  ntces- 
sary  party  thereto. 

See  OiSHEi  t>.  Penkstlyania  R.  R.  Co 478 

Tft^  authority  of  an  attorney  in  a  Justice's  Court  ceases  when  the  case  is 

submitted  —  on  appeal  the  respondent  may,  before  the  return,  appear  in  the 
County  Court  and  serve  an  offer  of  judgment  —  an  affidavit  iieed  not  accompany 
Much  an  offer  ^special  appearance  otherwise  than  as  specified  in  Code  of  CivU 
Procedure,  section  421. 

See  Cdttino  v,  .Jessmer 283 

A  petition  verified  before  a  notary  outside  of  his  jurisdiction  will  be 

4reated  as  unverified  —  letters  of  administration  granted  thireunder  are  prima 
facie  valid  —  who  may  object  that  parties,  having  prior  right  to  administration, 
were  not  cited. 

See  Shaw  v.  N.  Y.  Central  &  H.  R  R.  R.  Co 246 

Beview  of  the  discretion  of  one  Special  Term  by  anotJier  —  the  Appellate 

Division  mil  not  interfere  with  tJie  discretion  of  tlis  Special  Term,  nor  with  the 
fmnner  of  dispatcft  of  business  at  the  Special  Term  —  wJien  a  review  is  proper. 
^     See  Matter  of  White 172 

Contempt  —  application  to  punish  a  judgment  debtor  for  a  failure  to 

appear  in  proceedings  supplementary  to  execution  —  an  order  adjudging  her  in 
■contempt  unless  she  appears  at  a  time  stated  is  appealable  —  the  better  practice. 

See  Rupert  v,  Lee 492 

An  order  of  a  Surrogate's  Court  must  specify  the  papers  upon  whicfi  it 

was  made — otherwise  an  appeal  therefrom  will  be  dismissed — wJiat  certificate 
in  respect  to  tJte  papers  is  insvfflcient  to  prevent  it. 

See  Matter  op  GJowdet 276 

Stay  of  proceedings,  except  to  appeal,  from  an  order  setting  aside  a  ver- 
dict unless  plaintiff  consents  to  its  reduction,  and  extending  the  time  of  consent 
until  the  decision  on  the  appeal. 

See  CuLLEN  V.  Ijptegrove  &  Brother 147 

--^Service  of  an  ariswer  and  demand  for  a  biU  of  particulars — dropping 
■them  loosely  unthout  wrapper  or  address  in  tTie  office  letter  box  of  the  plaintiffs 
attorney  is  insufficient. 

See  Fitzgerald  v.  Dakin 261 

Custody  of  children  by  the  court  —  f^  power  to  enforce  the  duty  of  a  father 

to  support  them  by  a  decree  in  an  action  for  separation  or  divorce — practice  of 
reserving  the  right  in  a  decree  to  tliereafter  make  such  provifion,  approved. 

See  Salomon  v.  Salomon 588 

Verdict  for  damages  as  a  basis  for  a  judgment,   not  impaired  because 

a  verdict  is  thereafter  directed  —  an  objection  thereto  cannot  be  first  taken  on 
appeal. 

See  Barber  v.  Dewes 432 

Bule  15  of  the  Appellate  Division,  third  department  —  consequence  of  a 

failure  to  serve  the  brief  within  the  time  prescribed  before  a  term  of  the  Appellate 
Division. 

See  Matter  op  Haabe  336 

Fbrm  of  direction  of  a  verdict  wJiere  the  plaintiff  moves  for  tlie  direction 

of  a  verdict  and  the  defendant  for  a  dismissal  of  the  complaint. 

See  Stumpp  v.  Hallahan 383 

Party  to  an  action  —  Tie  is  entitled  to  participate  in  an  accounting  between 

the  plaintiff  and  his  codefendants. 

/Sfts  Ingersoll  f .  Weld 865 

Failure  to  deny  an  allegation  of  the  petition  for  a  certiorari  tJiat  the 

reiator  uxu  informed  and  believed,  etc. 

See  People  ex  rel.  Rosenberg  v.  Greene 38 
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The  recital  in  ajudgmsrU  of  the  faeU  found  b^  the  trial  court  is  improper. 

Sftf  Bebbb  9.  Mbad 500 

Dismieaal  of  a  campUUnt  dietinguiahedfrom  the  direction  of  a  terdiet. 

See  Niagara  F.  Inb.  Co.  v.  Campbell  Stokes 400 

As  to  making  a  ease  and  exceptions  on  appeal. 

See  Afpjeal. 

In  regard  to  the  review  of  an  adjudication. 

See  Appeal. 

Relating  to  arrest. 

See  Arrest. 

What  trial  vmler  the  Civil  Service  Law  cannot  be  reviewed  bg  ceriiorari. 

See  Civil  Service. 

As  to  allowance  and  recovery  of  costs. 

See  Costs. 

In  criminal  cases. 

See  Crime. 

Relating  to  injunctions. 

See  Injunction. 

Relating  to  proceedings  by  mandamus. 

See  Mandamus. 

Relating  to  Vie  granting  of  new  trials, 

See'SEW  Trial. 

Relating  to  pleadings. 

See  Pleading. 

Reletting  to  the  trial  of  actions. 

See  Trial. 

PBEST7MPTI0N : 

See  Evidence. 

PBINCIPAL  AND  AOISNT  —  Sale  by  stockbrokers  of  a  customer's  stock — 
the  ratification  by  the  customer  of  such  sale,  based  upon  an  incorrect  report  as 
to  tlie  amount  realized,  may  be  disaffirmed.^  1.  Where  stockbrokers  send  lo 
a  customer  a  written  statement  that  his  stock  has  been  sold  at  a  certain 
figure  and  after  the  customer  has  ratified  the  sale  and  demanded  the  amount 
due  to  him  as  shown  by  the  statement,  the  stockbrokers  send  him  a  second 
statement  to  the  effect  that  the  price  mentioned  in  the  former  statement 
was  due  to  a  clerical  error  and  that  the  stock  w^as  actually  sold  at  a  lower 
price,  if  the  customer,  being  misled  by  the  first  statement,  ratified  the  sale  in 
Ignorance  of  the  facts,  he  is  Ht  liberty  to  disafiSrm  such  ratification. 

Stewart  v.  Harris 181 

2.  If  not  disaffirmed.  Vie  stockbrokers  are  liable  only  for  the  amount 

a4iiually  realized.]  It,  after  receiving  notice  of  the  alleged  error,  the  cus- 
tomer still  elects  to  ratify  the  sale,  and  brings  an  action  to  recover  the 
balance  due  to  him,  he  is  only  entitled  to  charge  the  stockbrokers  with  the 
actual  proceeds  of  the  sale,  and  they  are  not  estopped  from  showing  that 
the  price  mentioned  in  the  first  statement  was  due  to  a  clerical  error.    Id. 

3. Questions  as  to  matters  introductory  to  proof  of  the  sale  are  cofnpeteut.] 

The  exclusion,  in  such  a  case,  of  questions  as  to  matters  preliminary  or 
introductory  and  leading  up  to  proof  of  the  trausaction  of  the  sale  of  the 
stock,  held  to  be  improper.     Id. 

4.  Real  estate  broker — when  entitled  to  commissions  where  his  dienVs 

title  fails.]  A  broker  employerl  to  secure  for  a  client  a  loan  upon  real  estate, 
who  does  all  that  his  contract  requires  of  him,  is  entitled  to  recover  the 
agreed  commission,  although  the  client,  by  neglecting  to  clear  up  his  title, 
prevents  the  consummation  of  the  loan.    Dorlon  v,  Fobbest 33 
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Liability  of  one  contractiDg  to  sell  stock  of  a  corporation  parBnant  to 

an  agreenieni  made  by  a  committee  assuming  to  act  as  agents  of  the  stock- 
holder.   Garrbtt  Co.  v.  Afplbton 507 

See  Salic. 

Competency  of  statements  made  by  a  person  who  represents  one  of 

the  principals  in  a  transaction  as  against  such  party.    Campbell  v.  Emslie..  809 
See  Evidence. 

Attorney  and  client  —  liability  of  the  latter  for  the  act  of  the  former 

in  issuing  an  execution  in  violation  of  a  stay.    Barbbr  v,  Dewes 43S 

See  Execution. 

Action  for  eervices  in  aseistiiig  in  tl^e  purcluise  of  an  electric  plant. 

See  Master  and  Servant. 

Liability  of  a  master  for  Vie  acts  of  his  servants. 

See  Negligence. 

See  Master  and  Servant. 

PRINCIPAL  AND  SXTBETY  —  Subrogation  cf  a  surety  company,  tohich 
issued  a  bond  in  behalf  of  a  brewing  company,  to  the  right  of  the  brewing  com- 
pany, as  against  an  unincorporated  indemnity  association  of  which  the  brewing 
company  was  a  member.]  The  complaint  in  an  action  brought  by  a  surety 
company  against  the  president  of  the  Brewers'  Indemnity  Fund  Associa- 
tion, and  the  Leibinger  &  Oehm  Brewing  Company,  alleged  that  at  the  time 
when  one  Burstein  brought  an  action  against  the  Leibinger  &  Oehm  Brew- 
ing Company  to  recover  damages  for  personal  injuries,  that  company  was  a 
member  in  ^ood  standing  of  an  unincorporated  association  known  as  the 
Brewers'  Indemnity  Fund  Association,  which  was  formed  for  the  purpose 
of  undertaking  the  defense  of  all  actions  brought  against  the  members 
thereof,  and  of  saving  such  members  harmless  from  any  judgments  obtained 
against  them;  that  at  the  request  of  the  Leibinger  &  Oehm  Brewing  Com- 
pany the  Brewers'  Indemnity  Fund  Association,  through  its  attorney,  under- 
took the  defense  of  said  action,  which  resulted  in  a  judgment  against  the 
Leibinger  &  Oehm  Brewing  Company  for  the  sum  of  $21,202.58;  that  on 
April  7,  1897,  the  Leibinger  &  Oehm  Brewing  Company,  at  the  request  and 
special  instance  of  the  Brewers*  Indemnity  Fund  Association,  applied  to  the 
plaintiff  for  an  undertaking^  in  the  sum  of  $21,702.53  in  order  to  stay  execu- 
tion on  the  judgment  pcndmg  an  appeal  to  the  Appellate  Division;  that,  in 
reliance  upon  the  membership  of  the  Leibinger  &  Oehm  Brewing  Company 
in  the  Brewers'  Indemnity  Fund  Association,  the  plaintiff  issued  the  bond 
requested,  and  the  Leibineer  &  Oehm  Brewing  Company  issued  its  bond 
for  a  like  amount  to  the  plaintiff,  and  the  attorney  for  the  Brewers'  Indem- 
nity Fund  Association  prepared  the  case  on  appeal;  that  on  May  7,  1897, 
the  indemnity  association  gave  notice  to  the  brewing  company  that  it  was 
in  default  in  its  payments  to  the  indemnity  association,  and  that  the  indem- 
nity association  would  not  be  responsible  for  any  present  or  future  claims 
under  the  articles  of  association;  that  the  attorney  for  the  indemnity  asso- 
ciation withdrew  from  the  case,  and  that,  upon  being  notified  of  this  fact, 
the  plaintiff  undertook  the  prosecution  of  the  appeal;  that  thereafter  the 
plaintiff  made  an  application  on  behalf  of  the  brewing  company  for  a  new 
trial  of  the  case  on  the  ground  of  newly-discovered  evidence,  and  that  such 
application  was  granted,  and  that  the  order  granting  the  new  trial  was 
affirmed  by  the  Appellate  Division;  that  subsequently  the  plaintiff  settled 
the  action  by  paying  to  Burstein  the  sum  of  |250. 

The  complaint  further  alleged  that  the  plaintiff  had  recovered  a  judgment 
against  the  brewing  company  for  the  amount  expended  by  it,  and  that  an 
execution  issued  upon  such  judgment  had  been  returned  unsatisfied;  that  the 
expenses  incurred  and  paid  by  the  plaintiff  amounted  to  the  sum  of  $5,146.66, 
for  which  amount,  with  interest  and  costs,  the  plaintiff  demanded  judgment 
against  the  indemnity  association. 

Held,  that  a  demurrer,  interposed  by  the  Brewers'  Indemnity  Fund  Asso- 
ciation to  the  complaint  upon  the  ground  that  it  did  not  state  a  cause  of 
action,  should  be  overruled; 

That,  upon  the  facts  alleged,  the  indemnity  association  was  liable  to  the 
plaintiff  for  at  least  the  amount  which  it  had  paid  to  Burstein  in  settle- 
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ment  of  the  action,  proyided  that  such  settlement  was  a  reasonable  one  for 
the  surety  to  make  and  was  made  in  good  faith  and  for  the  benefit  of  the 
principal.    City  Trust,  S.  D.  &  S.  Co.  «.  Haaslocher 415' 

Guaranty  of  collection— a  judgment  against  the  principal  debtor  and 

the  issuance  and  return  unsatisfied  of  an  execution  must  be  shown  — the 
guarantor  is  liable  for  the  costs  of  such  suit,  the  sherifTs  fees,  etc. 

Blandinq  v.  Cohbn 4tt 

See  Contract. 

PRIVATE  WAY — JB!aeement  of. 
89e  Easement. 

PBOOF: 

See  EVIDENCE, 

PBOXnCATE  C  AUBB : 

See  Negligence. 

PX7BIJC  POLICY  ^liU  oppoted  to  the  8ul(feetion  of  the  salariee  of  municipal 
officers  to  legal  proceu. 

See  Municipal  Corporation. 

PUBLIC  STBEET : 

See  Municipal  Corporation. 

PUBLIC  WOBKS  —  In  cities. 

See  Municipal  Corporation. 

PUBCHASE  —  Cf  personal  property. 

SeeQjLijE. 

BAILBOAD  —  Injunction  to  prevent  a  street  railroad  company  from  inter- 
Jering  with  another  company's  use  of  its  trades  —  a  contract  providing  for  the 
use  of  a  railroad  by  cars  forty-eight  feet  long  toeighing  not  to  exceed  twenty-five 
tons  does  not  justify  the  use  of  cars  fifty-one  feet  long  weighing  forty-two  tons  — 
what  complaint  does  not  authorize  proof  of  a  waiter,  modification  or  estoppel  in 
respect  to  such  provisions.]  1.  The  United  Traction  Company,  a  corporation 
operating  a  street  railway  in  the  city  of  Albany,  N.  T.,  entered  into  a  con- 
tract with  the  Schenectady  Railway  Company,  a  corporation  which  oper- 
ated a  street  railway  extending  from  the  city  of  Schenectady  to  the  city  of 
Albany,  by  which  the  former  company  granted  to  the  latter  company  the 
right  to  operate  its  cars  over  the  former  company's  tracks.  The  contract 
provided  as  follows:  *  *  Until  another  type  of  car  may  be  agreed  upon  between 
the  parties  hereto,  the  Railway  Company^  may  operate  cars  forty  eight  feet 
over  all,  with  four  motor  equipments,  air  brake  and  track  brake  eouipments, 
etc.,  said  cars  to  weigh  not  to  exceed  twenty-five  tons  when  loaded." 

For  about  two  years  after  the  contract  went  into  effect,  the  Schenectady 
Railwav  Companv  used  upon  the  tracks  of  the  United  Traction  Company  a 
type  of  car  which  was  within  the  limitation  expressly  provided  in  the  con- 
tract known  as  the  "500"  type.  Subsequently,  however,  the  railway  com- 
panv commenced  to  operate  over  the  traction  company's  tracks  a  tvpe  of 
car  known  as  the  **600"  type.  The  said  car  was  fifty -one  feet  in  length, 
and  weighed,  when  loaded,  forty-two  tons.  No  written  agreement  had  been 
entered  into  between  the  parties  authorizing  the  use  of  this  type  of  car. 
The  traction  company  having  prevented  the  ndlway  company  from  running 
the  *'600"  type  of  car  over  its  tracks  the  railway  company  brought  an  action 
against  it  to  restrain  it  from  so  doing,  claiming  an  alleged  violation  of  the 
contract.  It  did  not  allege  in  its  complaint  that  any  other  type  of  car  had 
been  agreed  upon  between  the  parties  or  that  the  provision  of  the  contract 
respecting  the  type  of  cars  had  been  modified  or  extended  or  that  the  traction 
company  had  waived  its  conditions  or  limitations  or  estopped  itself  from 
insisting  that  the  railway  company  was  not  entitled  under  the  contract  to 
operate  the  "  600  "  type  of  car. 

Held,  that  an  order  granting  an  injunction  pcfidente  lite  should  be  reversed, 
for  the  reason  that  the  use  of  the  "600"  type  of  car  constituted  a  violation 
of  the  terms  of  the  contract,  and  that  under  the  allegations  of  the  complaint 
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the  plaintiff  was  not  entitled  to  show  a  waiver,  modification  or  estoppel 
respecting  the  provisions  of  the  contract  relating  to  the  t^pe  of  car  to  be 
used,  and  hence  was  not  entitled,  upon  the  record,  to  obtain  the  injunctive 
relief  demanded.     Schbnbctadt  R.  Co.  v.  United  Traction  Co 277 

2. CeHifieate  of  tJis  Railroad  Oammiwioners  thai  public  convenience  and 

a  necessity  required  its  construction  —  not  void  where  t/ie  road  as  surveyed 
exceeds  that  stated  in  the  certificate  of  incorporation  and  tlie  paid-in  capital 
stock  does  not  justify  tJie  former]  The  certificate  of  incorporation  of  a  railroad 
company  fixed  the  eastern  terminus  of  its  proposed  railroad  at  "the  city  of 
Binghamton "  and  gave  the  length  of  such  road  as  about  eighteen  miles, 
and  stated  the  capital  stock  to  be  $180,000,  $18,000  of  which  was  paid  in. 
The  distance  frcm  the  westerly  terminus  to  the  westerly  boundary  of  the 
city  of  Binehamton  was  fifteen  and  three-tenths  miles,  and  if  the  road  were 
extended  nom  the  latter  point  to  another  point  in  the  city  of  Binghamton, 
along  a  line  which  had  been  surveyed  and  mapped,  the  road  would  be 
nineteen  and  three-tenths  miles  in  length. 

Held,  that  the  railroad  proposed  in  the  articles  of  association  extended  no 
further  east  than  the  city  of  Binghamton,  and  thiU,  consequently,  a  certifi- 
cate granted  by  the  Railroad  Commissioners,  to  the  effect  that  public  con- 
venience and  a  necessity  required  the  construction  of  the  road  proposed  in 
the  articles  of  association,  was  not  void  on  the  ground  that  such  road  was 
nineteen  and  three-tenths  miles  long  and  that  $19,800  of  the  capital  stock 
had  not  been  paid  in. 

People  bx  bel.  Erie  R.  R  Co.  e.  Bd.  R.  R.  Comrs 251 

8. W/uit  is  a  sufficient  publication  of  the  articles  of  association.]    It  is 

suflicient  that  the  articles  of  association  were  published  for  three  weeks 
in  each  of  the  counties  through  which  the  proposed  road  extended,  which 
publication  was  completed  iSfore  any  action  was  had  upon  the  application 
for  the  certificate  that  public  convenience  and  a  necessity  required  the  build- 
ing of  the  proposed  road,  although  such  publication  was  not  completed  at 
the  time  when  the  formal  application  was  filed.    Id, 

Injury  on. 

See  JNbgligence. 

RA.TIFICATION  —  Cf  sales  of  personal  property. 
See  Sale. 

BEAL  PBOPBRTY  —  Excessive  use  of  an  easement,  enjoined — wJiat  is — an 
ecuement  acquired  by  deed  extinguished  only  by  grant  or  adverse  possession  — 
equity  aJbhcyrs  forfeiture  —  the  com^ruction  on  a  lot,  enjoying  a  dominant  ease- 
ment of  passage  over  a  court  and  alley,  cf  a  building  whim  also  covers  other  lots 
not  entitled  thereto  —  right  of  the  owner  of  tlis  servient  tenement  to  restrain  the 
use  of  the  court  and  alley  by  the  occupants  and  for  the  uses  of  such  building — 
easement  not  cu^judged  to  be  forfeited. 

See  McCuLLOUGH  v.  Broad  Exchangb  Co 566 

Will — when  it  creates  a  trust  for  the  testatrix* s  son,  although  the  devise 

is  to  the  son — a  power  of  disposal  accompanying  a  trust  is  not  within  section  129 
of  tJte  Real  Property  Law  —  alternative  future  expectant  estates  may  be  created  — 
the  estale  is  descendible,  etc. —  lien  of  a  judgment  thereon  —  the  judgment  creditor 
may  not  sue  in  equity  to  obtain  a  construction  of  the  will. 

See  HiGGiNS  v.  Downs 119 

Res  ad  Judicata — an  interlocutory  judgment  in  partition  directing  a  sale 

is  conclusive,  as  to  tile  title  therdty  adjudged,  in  an  action  cf  ^ectmerU  involving 
such  title  previously  brought  but  not  previously  tried  —  a  purchaser  at  a  sale 
under  sw^  interlocutory  judgment,  pending  an  appeal  therefrom,  acquires  a 
good  title. 

See  Place  v.  Rogbrs 198 

Deed  to  "  WiUiam  J,  Curtis,  trustee,"  his  heirs  and  amgns  —  a  convey- 
ance by  **  William  J.  Curtis,"  trustee,  is  effectual  to  pass  the  title  —  defect  in 
title — when  it  must  be  establi^ied  by  a  purchaser  rtfusing  to  accept  it — areeiUU 
tJiot  land  is  subject  to  restrictions  —  when  innocuous. 

See  Title  Guarantee  &  Trust  Co.  v.  Fallon 187 
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LiceTue  to  flood  certain  Umd  —  it  doe§  9ti  pivi  ih0  heeoBm  tks  right  to 

f^,  by  percoUUiun  through  a  dam  InidU  by  it,  oihtr  land  cf  Iht  lieauor  —  tueh 
right  i$  not  an  appurtenance  cr  incident — it  constitutea  a  conHnmimg  tretpam — 
relief  will  be  given  in  equity. 

See  ScHWAKZEMBACH  «.  El.  Water  Power  Co 345 

Meanire  ofdamagee — where  merchantable  treee  are  wront^Ug  cut  near 

a  public  highway  it  ordinarily  i»  their  fmlue  — a^ure  the  land  hoe  a  taluefar 
use  ae  a  eumfner  home  the  rule  is  different — competency  to  testify  as  an  expert 
in  the  latter  ease. 

i8s«  FeROUBOK  V.  BUCKELL 218 

Diversion  of  subterranean  waters^  by  drifxn  ueMs,  for  a  city  water  tup- 
ply —  the  owner  of  the  land  thus  injured  is  entitled  to  an  injunction  and  dam- 
ages—  a  finding  that  no  damage  resulted,  not  sustained. 

See  Reisert  v.  City  op  New  Tore 9S 

Installment  of  plumbing  in  a  building  under  an  agreement  tliai  it  is  to 

remain  the  property  of  the  plumber  until  paid  for — rigfU  of  a  purchaser  cf  the 
property  under  a  mortgage  foreclosure  sale,    . 

See  McMillan  v.  Leamam 496 

Contracts  referring  to  tlie  transfer  of  title  to  land  are  governed  by  the  law 

of  the  place  where  the  land  is  situated. 

See  Btumpf  v.  Hallahan 888 

A  life  tenant  of  real  property  is  liable  for  the  taxes  wMch  beeotne  a  lien 

thereon  during  the  existence  of  the  life  estate. 

See  Matter  of  Corbin 25 

Lease  of. 

See  Landlord  and  Tenant. 

^Zien  on. 

See  LmN. 

REOEIVEB  —  Mortgage  held  by  a  building  and  loan  association  —  wlien  a 
surplus  arising  on  the  foreclosure  of  a  piior  mortgage  on  the  same  premises 
should  be  paid  to  its  receiver  subject  to  the  future  adjustment  of  equities  — 
when  the  mortgagor  is  not  in  default  —  he  is  relieved  from  monUily  pay- 
ments by  the  appointment  of  a  receiver  of  the  oorporatioD. 

Bertin  v.  Falk S62 

See  Association. 

Injunction  to  prevent  the  disposition,   and  a  temporary  receiver 

appointed,  of  property  alleged  to  have  been  obtained  by  a  woman  of  bad 
character  from  an  old  man  through  illicit  intercourse  and  threats  —  when 
improperly  granted  —  presumption  that  property  in  the  woman's  possessioa 
was  obtained  from  the  man.     Platt  v.  Eliab , 518 

When  ft  creditor's  action  to  which  a  receiver  of  the  debtor  corpora- 
tion is  a  party  will  not  be  discontinued  on  payment  of  the  amount  due  to  the 
creditor  —  when  the  receiver  is  entitled  to  an  affirmative  judgment. 

Ratmond  v.  Security  Trust  &  Life  Ins.  Co 646 

See  EijuiTY. 

REPAIKS: 

See  Landlord  and  Tenant. 

BEPLEVIN—Ja  the  Municipal  Court  of  New  York  city  —when  the  posses- 
sion of  the  cJiaiteL  should  not  be  awarded  to  tits  defendant.^  1.  A  final  judg- 
ment rendered  in  favor  of  the  defendants  in  an  action  brought  In  the  Munici- 
pal Court  of  the  city  of  New  York  to  replevy  a  chattel,  should  not,  where 
the  chattel  has  been  replevied  by  the  plaintiff  and  the  defendants  have  not 
required  a  return  thereof  and  have  neglected  to  demand  judgment  for  the 
return  of  the  chattel  as  they  were  authorized  to  do  by  section  117  of  the 
Munidpal  Court  Act  (Laws  of  1902,  chap.  580).  award  possession  of  the  chat- 
tel to  the  defendants.    Levy  v.  Hohwbisner 88 

2.  The  Appellate  Division  may  modify  a  judgment  which  does.]    If  Ae 

final  judgment  improperly  awards  the  defendants  possession  of  the  chatty 
the  Appellate  Division  has  power  to  modify  such  judgment  on  appeal.     Id, 
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8. Plea  of  title  in  a  thii'd  person  —  the  third  person  may  be  called  a»  a  wit- 

ness  though  Tie  does  not  interplead  and  defend.]  Where  the  defendants  set  up 
in  their  answer  title  in  a  third  person,  they  may  call  such  third  person  as  a 
witness,  irrespective  of  the  fact  that  the  third  person  did  not  avail  himself  of 
the  provisions  of  section  115a  of  the  Municipal  Ck)urt  Act  authorizing  a  third 
party  claiming  title  to  the  chattel  to  interplead  and  defend.     Id. 

4. Bight  where  judgment  for  a  return  is  not  demanded  to  maintain  a  sub- 
sequent action  therrfor.]  In  such  a  case  the  omission  of  the  defendants  to 
demand  judgment  for  a  return  of  the  chattel  does  not  preclude  them  from 
maintaining  a  subsequent  action  to  regain  possession  of  the  chattel,  subordi- 
nate to  the  title  of  the  third  person.    Id. 

5. Construction  of  section  115a  of  t?ie  Municipal  Court  Act.]    Section 

115a  of  the  Municipal  Court  Act  does  not  affect  or  limit  section  117  of  that 
act.    Id. 

BEPBESENTATION  —  Fraudulently  made. 
See  False  Representation. 

BES  ABJITDIC  AT  A : 

See  Judgment. 

BES  IPSA  LOainTUB  : 

See  Negligence. 

BESCISSION  —  Of  sales  of  personal  property. 
See  Sale. 

BETAINEB —  Cfan  attorney. 

See  Attorney  and  Client. 

BEVIEW: 

See  Appeal. 

BEVOCATION  —  P^noer  of  revocation  of  a  truii. 
See  Trust. 

BIGHT  OF  WAY: 

See  Easement.  ^ 

BIPABIAN  BIGHT  —  License  to  flood  certain  land  — it  does  not  ^ve  the 
licensee  the  right  to  flood,  by  percolation  through  a  dam  built  by  it,  other 
land  of  the  licensor  —  such  right  is  not  an  appurtenance  or  incident— it 
constitutes  a  continuing  trespass  —  relief  will  be  given  in  equity. 

ScHWARZENBACH  V.  El.  Water  Power  Co 845 

See  License. 

Diversion  of  subterranean  waters,  bv  driven  wells,  for  a  city  water 

supply  —  the  owner  of  the  land  thus  injured  is  entitled  to  an  injunction  and 
damages  —  a  finding  that  no  damage  resulted,  not  sustained. 

Heisbrt  v.  Citt  op  New  York 08 

See  Watercourse. 

Eminent  domain — driven  wells  used  to  provide  a  city  water  supply 

—  lowering  of  the  level  of  subterranean  water  appurtenant  to  adjacent 

farms — measure  of  damages.     Dinger  v.  Citt  of  New  York d03 

See  Eminent  Domain. 

BTJIiE  —  Far  General  Rules  of  Practice. 

See  General  Rules  of  Practice. 

Cf  Appellate  Division,  Third  Department. 

See  Appellate  Division. 


[See  Table  of  Rules  cited,  ante;  in  this  volume.] 
Execution  against  the  salary  of  a 

KBCUTION. 

App.  Div.— Vol.  CI.        44 


8ALABY — Execution  against  the  salary  of  a  policeman, 
See  Execution. 
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BALB^  Action  to  reicind  a  eoniraci  because  cf  fraud — scienter  must  be 
proved  —  wfiat  U  mfflcieiUJ]  1.  Id  an  action  brought  to  rescind  a  contract 
upon  the  ground  of  fraud,  as  weli  as  in  an  action  to  recover  damages  upon 
the  ground  of  fraud,  scienter  must  be  alleged  and  proved;  and  wlule  either 
the  representation  of  a  fact,  knowing  it  to  be  false,  made  with  intent  to 
deceive,  or  the  representation  of  actual  knowledge  of  a  fact  when  no  such 
knowledge  exists  and  the  fact  is  not  true,  is  sufficient  to  support  a  cause 
of  action  based  on  fraud,  one  of  these  conditions  must  be  proved  to  exist 
before  the  action  can  be  maintained.    Garbbtt  Co.  «.  Affletok 507 

2.  When  a  t^endee  ofeorporate  stock  is  not  entitled  to  rescind  and 

recover  the  purchase  price.']  When  a  vendee  of  corporate  stock  is  not  entitled 
to  rescind  the  sale  on  the  ground  of  fraud  and  to  recover  the  purchase 
price  of  the  stock  from  the  vendor,  considered.    Id. 

3.  Liability  of  one  contracting  to  sell  stock  of  a  corporation  pur- 
suant to  an  agreement  made  by  a  committee  assuming  to  act  as  agents  of  the 
stockholder.]  Semble,  that  if  an  executive  committee  appointed  by  the  direct- 
ors of  a  corporation,  assuming  to  act  as  the  agents  of  the  stockholders, 
make  an  agreement  for  the  sale  of  the  stock  of  the  corporation,  an  individual 
stockholder,  by  accepting  the  benefit  of  such  agreement,  would  necessarily 
ratify  the  representations  made  by  the  executive  committee  during  the 
negotiations.    Id. 

4.  Warranty  that  a  derrick  u)iU  require  a  specified  u>eight  to  break  it-^ 

it  survives  tJie  acceptance  of  the  derrick.]  A  warranty  that  a  derrick  sold  for 
use  in  a  particular  place  would  require  a  load  of  250  tons  to  break  it  is  an 
express  warranty  which  will  survive  the  acceptance  of  the  derrick,  particu- 
larly where  it  appears  that  the  vendor  of  the  derrick  wrote  to  the  vendee  a 
letter  stating,  "we  fully  guarantee  machinery,  and  if  the  same  gives  out 
through  any  fault  of  ours,  we  will  replace  it,  so  that  you  do  not  neSl  to  hold 
back  the  payments  on  that  account." 

Miller  v.  Patch  Manufactuing  Co 28 

5.  If  the  derrick  breaks  under  a  less  weight  the  cost  of  its  repair  is  recov- 
erable.] Where,  in  such  a  case,  the  derrick  breaks  under  a  strain  of  twenty- 
seven  or  twenty-eight  tons  the  vendee  may  retain  possession  of  the  derrick 
and  bring  an  action  to  recover  damages  for  the  breach  of  the  warranty,  and 
is  entitl^  to  recover  therein  the  ffSr  and  reasonable  cost  of  repairing  the 
derrick,  notwithstanding  that  the  measure  of  damages  ordinarily  applicable 
in  such  an  action  is  the  difference  between  the  actual  value  of  the  chattel 
with  its  defects  and  the  value  which  it  would  have  had  at  the  time  of  sale  if 
it  had  conformed  to  the  warranty.    Id. 

6.  Effect  of  the  acceptance  of  merchandise  inferior  to  that  contracted 

for  J  Where  the  vendee  in  a  contract  for  the  sale  of  a  quantity  of  iron  of  a 
specified  quality  accepts  a  quantity  of  iron  delivered  by  the  vendor  under 
the  contract,  the  latter  is  entitled  to  recover  the  contract  price  for  the  quan> 
tity  of  iron  so  shipped  and  accepted,  notwithstanding  that  such  iron  was  of  a 
quality  inferior  to  that  required  by  the  contract.     McAfee  v.  Dix 09 

7.  Action  for  false  representations  —  bill  of  particulars  ordered  wTiere  tJie 

fraud  is  denied.]  When,  in  an  action  brought  to  recover  damages  for  alleged 
ifalse  and  fraudulent  representations  made  by  the  defendant  m  the  sale  of 
two  horses  to  the  plaintiff,  the  defendant,  who  denied  in  his  answer  the  fraud 
charged  in  the  complaint,  is  entitled  to  a  bill  of  particulars  of  the  plaintiff's 
claim,  considered. 

Unless  the  defendant  in  an  action  for  fraud  denies  the  fraud  charged  in  the 
complaint,  a  bill  of  particulars  of  the  plaintiff's  claim  should  not  be  ordered. 

Newman  v.  West 288 

Sale  by  stockbrokers  of  a  customer's  stock  —  the  ratification  by  the 

customer  of  such  sale,  based  upon  an  incorrect  report  as  to  the  amount  real- 
ized, may  be  disaflflrmed  —  if  not,  the  stockbrokers  are  liable  only  for  the 
amount  actually  realized  —  questions  as  to  matters  introductory  to  proof  of 

the  sale  are  competent.    Stewart  v.  Harris 181 

See  Principal  and  Agent. 

Installment  of  plumbing  in  a  building  under  an  agreement  that  it  is  to 

remain  the  property  of  the  plumber  until  paid  for  ~  right  of  a  purchaser  of 
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the  property  under  a  mortgage  foreclosure  sale  —  the  plumber  estopped  by  a 

neglect  to  assert  his  claim  at  the  sale.    McMillan  v.  Leajian 486 

Jbee  Mortgage. 

Statute  of  Frauds  -—  an  agreement  to  see  that  lumber  to  be  furnished 

to  a  third  person  is  paid  for,  held  not  to  be  an  original  contract  —  considera- 
tion sufficient  to  sustain  an  absolute  agreement.    Halsted  9.  Pellbtreau..  135 
See  Contract. 

Of  merehandiee  a»  evidence  of  value. 

See  Eyidbnce. 

P&wer  of,  hy  executors. 

See  Executor  and  Administrator. 

Under  a  mortgage  foredaeure. 

See  Mortgage. 

Fbr  tax^B, 

See  Tax, 

SAYINGS  BANE: 

See  Banking. 

SCAFFOLD  —  Injui'y  on. 
See  Negligence. 

SOBIF  DIVIDEND: 

See  Corporation. 

SBOBETARY  OF  STATE  —  DeierminaUon  by,  as  to  wTuther  a  corporate 
name  is  ealeulated  to  deceive. 
See  Corporation. 

SEPARATION  —  Pi?wer  of  the  court  to  enforce  the  duty  of  a  father  to  sup- 
port his  children  by  a  decree  in  an  action  for  separation. 
See  Husband  and  Wipe. 

SERVANT : 

See  Master  and  Servant. 

SEBVICE—  Of  an  answer  and  demand  for  a  bill  of  particulars  —  dropping 
them  loosely  without  wrapper  or  address  in  the  office  istter  box  of  the  plaintiff* s 
attorney  is  insufficient. 
See  Pleading. 

SERVICES  —  Lien  for. 
See  Lien. 

Action  for  services  in  assisting  in  the  purchase  of  an  electric  plant. 

See  Master  and  Servant. 

SERVITUDE: 

See  Easbhent. 

SESSION  LAWS  — 1882.  cfiap,  410.  §  ^^-^  Damages  for  the  change  of  grade 
of  a  street  in  New  York  city  —  failure  to  establish  that  the  building  in  question 
was  built  subsequent  to  the  establishment  of  the  original  grade  —  tlt/e  decision  of 
the  board  of  assessors  confirmed  by  that  of  the  board  of  revision  of  assessments  is 
final. 

See  People  ex  rbl.  Rothschild  v.  Muh 423 

1883,  chap,  354  —  Civil  service — reduction  in  tJie  salary  of  a  bookkeeper 

in  tlie  office  of  tfie  comptroller  of  the  former  city  of  Brooklyn,  transferred  to  a 
similar  position  in  tlie  city  of  Greater  New  York  —  it  can  be  made  only  after  a 
statement  of  the  reasons  t/ierefor  and  an  opportunity  to  make  an  explanation. 

See  Waters  v.  City  of  New  York 196 

1888.  chap.  583.  tit.  11,  §§  41-4^  — Right  of  retirement  after  twenty 

years*  service  of  a  member  of  the  New  York  city  police  force,  transferred  from 
the  city  of  Brooklyn  brfore  twenty  years*  service  in  that  city  —  the  exercise  of  a 
discretionary  poioer  not  compelled  by  mandamus. 

See  Matter  of  Friel 155 
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1888,  chap.  688.  tit.  11.  g  42,  subd,  6  —  EiglU  of  retirement  after  twenty 

years'  service  of  a  member  of  the  New  York  city  police  force,  trantf erred  from 
the  city  of  Brooklyn  before  twenty  years'  service  in  that  city  —  the  exercise  of  a 
discretionary  power  not  eompdiM  by  mandamus, 

iSlM  Matter  OF  Friel 155 

1890,  cJiap.  569,  §  1^—- False  imprisonment  —  the  filing  of  an  informa- 
tion aUeging  a  violation  of  an  illegal  res^/lution  of  a  town  board  —  it  gives  the 
magistrate  jurisdiction  —  the  complainttnt  is  liable,  if  at  all,  far  malicious 
prosecution  —  latitude  allowed  in  determining  the  sufficiency  of  an  information. 

See  Gilbert  v,  Satterleb 313 

1892,  chap.  687.  §  6  —  Corporate  name  —  use  of  one  calculated  to  deceive 

—  "  Columbia  C/iemical  Company,**  an  existiftg,  and  "  T?ie  Columbian  Chemi- 
cal Company"  a  proposed  corporation  —  duty  of  tJie  Secretary  of  State  not  to 
fie  the  second — remedy  in  case  lie  does  — certiorari  and  suit  in  equity. 

See  People  ex  rel.  Columbia  Co.  v.  O'Brien 296 


cliap.  689,  g  37  —  Action  by  a  banking  corporation,  with  which 
another  bank  has  been  merged,  on  a  guaranty  given  ttte  latter  bank  —  w>  formal 
€usigntnent  of  the  guaranty  is  necessary. 

See  Bank  op  Long  Island  v.  Young 88 

1893,  c\ap.  711,  §§  1,  31 —  Tax  sale  by  county  treasurer  —  t?ie  notice  of 

sale  of  non-resident  lands  in  Vie  forest  preserw  (St.  Lawrence  county)  must  be 
published  in  the  body,  not  in  a  supplement,  of  tJie  newspaper  —  a  lateral  con- 
struction of  the  Tax  Late  does  not  apply  to  tJie  sales  of  non-resident  lands. 

See  Morton  v.  Horton 822 

1895,  chap.  382  —  Action  by  a  banking  corporation,  witli  wJiich  another 

bank  has  been  merged,  on  a  guaranty  given  the  latter  bank — no  formal  assign- 
ment of  the  guaranty  is  necessary. 

See  Bank  of  Long  Island  v.  Young .    88 

1896,  chap.  112,  §  37  —  A  court  of  equity  may  restrain  a  public  officer 

from  committing  a  trespass —  xoliere  a  policeman  is  stationed  permanently  in  a 
saloon  and  in  a  dub  room  there  is  no  adequate  remedy  at  law  —  such  an  act  is 
not  justified  by  t?ie  Liquor  Tax  Law  or  the  Ntw  York  city  charter. 

See  Hale  v.  Burns 101 

1896,  chap.  547,  §  41  —  Wfiat  future  estates  to  take  effect  in  the  alterna- 
tive are  authorized  by  this  section. 

See  Higgins  v.  Downs 119 

1896,  chap.  547,  §  129  —  Will  —  when  it  creates  a  trust  for  the  testatrix^s 

son,  although  the  devise  is  to  the  son  —  a  power  of  disposal  accompanying  a  trust 
is  not  within  section  129  of  the  Beat  Property  Law. 

See  Higgins  v.  Downs , 119 

1896,  eliap.  908,  §  8  —  Assessment  for  taxation  of  two  trustees,  one 

residing  in  New  York  and  the  other  in  New  Jersey  —  burden  of  procf  as  to  all 
of  the  personal  property  having  been  assessed  in  tits  State  of  New  York  —  the 
relator  muet  show  that  he  was  injured — presumption  tJuU  the  assessment  was 
proper — w?uit  evidence  may  be  introduced  before  the  court  on  tlie  return  to  a 
certiorari  —  all  questions  of  fact  may  be  there  reheard. 

See  Peofle  ex  rel.  Kellogg  v.  Wells. 600 

1896,  chap.  908,  g§  45,  250  — Special  franchise  tax  —  review  of  by  cer- 
tiorari—  the  board  of  assessors  is  entitled  to  be  heard  in  drfense  of  its  assessment 

—  t?u  relator  may  raise  the  question  that  the  assessment  thereof  was  at  a  higlier 
proportioncUe  valuation  than  that  of  other  property  on  the  local  assessment  roll 

—  t?ie  writ  may  be  amended  to  run  to  the  local  assessors  -*  what  d^enses  the 
State  Board  and  the  local  board  may  respectively  make. 

See  People  ex  rel.  Rochester  Tel.  Co.  v.  Priest 228 

1896,  chap.  908,  §§  120,  151,  157—  Tax  sale  by  county  treasurer— the 

notice  of  sale  of  non-resident  lands  in  the  fin-est  presei-ve  {St.  Lawrence  county) 
my  St  be  published  in  the  body,  not  in  a  supplement,  of  the  newspaper  —  a  libenU 
construction  of  the  Tax  Law  doe9  not  apply  to  the  sales  of  non-resident  lands. 

See  Morton  v.  Horton 322 
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1896,  cfiap.  WS,  §§  122,  125,  150.  151.  163.  161  —  Taaf  sals— purchase 

of  land  by  tfie  county  —  reaseesetnent  of  such  land  for  Vie  purposes  of  taxation  — 
poioer  of  t/te  supervisors  to  cfiange  the  assessment  roU  —  expenses  of  sale  and 
advertisement,  liow  paid — fonn  oftlie  notice  of  sale. 

See  Armstkong  v.  County  of  Nassau 116 

1896.  chap.  908.  §§  181,  l&i  — License  and  franchise  tax —a  foreign 

corporation  whose  entire  assets  are  invested  in  the  stock  of  a  New  York  corpora- 
tion, and  whose  entire  income  is  derived  therefrom,  is  not  subject  thereto. 

See  People  ex  kel.  Edison  L.  &  P.  Co.  o.  Kblsby 205 

1896.  chap.  908,  §  190  —  Tax  to  he  paid  by  a  corporation  which  has 

declared  no  dividends  —  appraisal  by  tJie  Comptroller  —  7te  is  not  limited  by  the 
market  value  of  the  stock  —  t?ie  surplus  must  be  included  —  what  shows  his  dis- 
satisfaction with  the  appraisal  of  t/ie  secretary  or  treasurer. 

See  People  px  rel.  Metropolitan  8.  Co.  ©.  Eelsbt 248 

1897,  chap.  378  —  lUght  of  retirement  after  twenty  years*  service  of  a 

member  of  t/ie  New  York  city  police  force,  transferred  from  tlie  city  of  Brooklyn 
before  twenty  years'  service  in  that  city  —  ths  exercise  of  a  discretionary  power  not 
compelled  by  mandamus. 

See  Matter  of  Friel 165 

1897,  ch/ip.  378,  §  1546 —  Civil  service — reduction  in  the  salary  of  a 

bookkeeper  in  the  office  of  the  comptroller  of  tJie  former  ciU/  of  Brooklyn,  trans- 
ferred to  a  similar  position  in  the  city  of  Greater  New  York  —  it  can  be  made 
only  after  a  statement  of  tfte  reasons  t/ierefor  and  an  opportunity  to  m>ake  an 
explanation. 

See  Waters  v.  City  of  New  York. 196 

1898,  chap.  186  —  Civil  service  —  reduction  in  the  salary  of  a  bookkeeper 

in  the  office  of  the  comptroller  of  thefonner  city  of  Brooklyn,  tranef erred  to  a 
similar  position  in  the  city  of  Greater  New  York  —  it  can  be  made  only  after  a 
statement  of  the  reasons  tfierefor  and  an  opportunity  to  make  an  explanation. 

See  Waters  v.  City  of  New  York 196 

1898,  chap.   538  --  False  imprisonment  —  the  Ming  of  an  information 

alleging  a  violation  of  an  illegal  resolution  of  a  town  board  —  it  gives  tlie  magiS" 
trate  jurisdiction  —  the  complainant  is  liable,  if  at  all,  for  malicious  prosecution 

—  latitude  allowed  in  determining  the  sufficiency  of  an  information. 

See  QiiiBekt  v  Satterlbe 818 

1899,  cJuin.  314 —  False  imprisonment  —  the  filing  of  an  information 

alleging  a  violation  of  an  illegal  resolution  of  a  town  board —  it  gives  the  magis- 
trate jurisdiction  —  the  comfiainant  is  liable,  if  at  all,  for  malicious  prosecution 

—  latitude  a^wed  in  determining  the  sufficiency  of  an  information. 

See  Gilbert  v.  Satterlbe 313 

1899.  chap.  370,  §  21  — Civil  service  —  section  21  of  the  Civil  Service 

Law  is  limited  to  veterans  of  the  Civil  or  Spanish  war  —  extent  of  an  employees 
rigid  to  explain  under  section  1543  of  the  Neio  York  city  cJiarter  —  certurrari 
will  not  lie  to  review  a  trial. 

See  People  ex  rel.  0*Keefe  v.  Hynbs 453 

1899,  chap.  522,  §§  1,  2  —  Assessment  for  a  local  improvement — reduc- 
tion tJiereof  by  statute  —  construction  of  the  statute,  as  amended,  containing  a 
provision  as  to  interest  inconsistent  with  the  original  act  — both  construed  as  one 
act  and  favorably  to  tlie  property  owner. 

See  Matter  of  Gilfeather 160 

1901,  cliap.    466,    §   256 — Corporation  counsel  in  New   York  city  — 

authority  of,  to  appear  in  an  action  against  any  city  officer,  subordinate  or 
employee  —  tlie  decision  of  the  Jiead  of  the  department,  office  or  bureau  is  conclusive. 

See  BiuQos  V.  LjiiiEY 136 

1901,  c?iap.  466,  §  315 —  A  court  of  equity  may  restrain  a  public  officer 

from  commiUing  a  trespass —  where  a  policepian  is  stationed  jermanently  in  a 
saloon  and  in  a  club  room  there  is  no  adequate  remedy  at  law  —  such  an  act  is 
not  jfistified  by  Vie  Liquor  Tax  Law  or  tlie  New  York  city  charter —  it  violates 
the  Constitution  —  in  granting  an  injunction  oj'der  to  restrain  it,  the  court 
should  not  recite  that  the  captain  of  police  acted  maliciously. 

See  Hale  v.  Burns 101 
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1901.  ehap,  466,  §§  381-336.  15^--'* Regular  clerk" —wJiou  one -^ 

how  determined  —  t?ie  propei'ty  clefk  of  New  York  city  ie  not. 

See  People  ex  rel.  Blatchpord  v,  McAdoo 183 

1901,  chap.  466.  §  355  —  BigJU  of  retirement  after  twenty  yeati  Krviee 

of  a  member  of  the  New  York  city  police  force,  tranejerred  from  the  dty  of 
Brooklyn  before  twenty  yeartf  service  in  that  city  —  t?ie  exerciee  of  a  dieeretionary 
power  not  compelled  by  mandamue. 

>St?d  Mateer  OF  Friel 155 

1901.  chap.  466,  §  951  —  Damages  for  the  change  cf  grade  of  a  street  in 

New  York  city — failure  to  establish  that  Vie  building  in  question  was  built  sub- 
sequent to  the  establishment  of  the  original  grade  —  tfie  decision  of  Vie  board  of 
assessors  confirmed  by  that  of  the  board  of  revision  of  assessments  is  final. 

See  Peoflb  ex  rbl.  Rothschild  v,  Muh ! 428 

1901.  chap.  466,  §§980-1005,  1017  —  Assessment  in  street  opening  pro- 
ceedings in  tJie  city  of  New  York  —  the  report  of  tlie  commissioners  becomes  con- 
clusive at  once  on  erdry  of  the  order  confirming  it  —  effect  of  a  subsequent 
resolution  of  the  board  of  estimate  and  apportionmeiU  directing  that  part  of  the 
assessment  be  borne  by  the  city. 

See  Matter  of  Mayor  (Whitix)ck  Avenue) 539 

1901.  chap.  466.  §  1543  —  (7m7  service --section  21  of  tfie  Civil  Service 

Law  is  limited  to  veterans  of  the  Civil  or  Spanish  war  — extent  of  an  employees 
right  to  explain  under  section  1543  of  the  New  York  dty  charter  —  certiorari 
will  not  lie  to  review  a  trial. 

See  People  ex  rel.  O'Keefb  r,  Hynes 438 

1901,  chap.  558  —  Tew  to  be  paid  by  a  corporation  which  has  declared  no 

dividends  —  apprainal  by  the  Comptroller  —  he  is  not  limited  by  the  market 
value  of  t/ie  stock  —  the  surplus  must  be  induded —  what  shows  7iis  dissatisfac- 
tion with  the  appraisal  cf  the  secretary  or  treasurer. 

See  People  ex  rel.  Metropolitan  S.  Co.  v.  Kblset 248 

1901,  chap.  642 —  What  information  an  auditing  officer  may,  and  ft?uU 

Tie  may  not,  use  in  arriving  at  a  decision. 

See  People  ex  rbl.  Lovett  v.  Miller 291 

1902,  c^p.  9 — Corporate  name  —  uf^eof  one  calculated   to  decdve  — 

**  Columbia  Chemical  Company"  an  existing,  and  **  Tlie  Columbian  Chemical 
Company"  a  proposed  corporation  —  duty  of  the  Secretary  of  Slate  not  to  file  the 
second  —  remedy  in  case  he  does  —  certiorari  and  suit  in  equity. 

See  People  ex  rel.  Ck>LUMBiA  Co.  v.  O'Brien 296 

1902,  chap.  270-^  Civil  service -^section  21  of  the  Cidl  Service  Law  is 

limited  to  veterans  of  the  Cidl  or  Spanish  war — extent  of  an  employee's  tight  to 
explain  under  section  1543  of  tlie  New  York  city  charter — certiorari  will  not  lie 
to  review  a  trial. 

See  People  ex  rel.  O'Keefe  v.  Hynes 458 

1902,  chap.  580.  §  117  —  Bepledn  in  t7te  Munidpal  Court  of  Nexc  York 

dty  —  when  the  possession  of  the  chattel  should  not  be  awarded  to  the  defendant 
—  the  Appellate  Didsion  may  modify  a  judgment  whic?t  does — plea  of  title  in  a 
third  person  —  the  third  pei'son  may  be  called  a*  a  witness  though  he  does  not 
interplead  and  defend — right  wTiere  judgment  for  a  return  is  not  demanded  to 
maintain  a  subsequent  action  therefor. 

See  Levy  v.  Hohweisker 82 

1902,  c7iap.  600  —  Employers'  Liability  Act  —  injury  to  an  employee  frotn 

the  premature  firing  of  a  blast  by  a  foreman  —  when  the  foreman  is  a  *'  superin- 
tendent "  within  t?ie  Employers'  Liability  Act,  although  there  is  a  general  super- 
intendent over  him  —  contribtitory  negligence. 

See  McBridr  v.  New  Tore  Tunnel  Co i 448 

1902,  chap.  600  —  NegUfjence  —  an  employee  of  a  street  railway  company, 

injured  while  traveling  free  at  a  time  when  temporarely  relieved  from  duty 
because  of  sickness —  tJte  Employei'^s  Liability  Act  does  not  apply  to  sticJi  a  case. 

See  McLaughlin  v.  Interurban  Street  R.  Co 134 
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1903,  ehap.  398  —  Assessment  for  a  local  improvemerU  —  reduction  thereof 

by  statute  —  cotmtruction  oftfie  statute^  as  amended,  containing  a  provision  as  to 
interest  inconsistent  with  tfie  original  act  —  both  construed  cu  one  act  and  favor- 
ably to  the  property  owner. 

See  l^TTEB  OF  GiLFEATHBR 150 

1903.  chap,  431  —  RepUtin  in  the  New  York  Municipal  Court  —plea  of 

title  in  a  third  person  —  the  third  person  may  be  called  as  a  witness  t/iough  /le 
does  not  interjiead  and  drfend  —  section  116a  of  the  Municipal  Court  Act  does 
not  affect  or  limit  section  117  of  that  act. 

See  Levy  v,  Hohwbisnkr 82 

1908,  chap.  486  — -A  court  of  equity  may  restrain  a  public  officer  from 

committing  a  trespass  —  wJiere  a  policeman  is  stationed  permanently  in  a  saloon 
and  in  a  dub  room  there  is  no  adequate  remedy  at  law  —  such  an  act  is  not  justi- 
fied bff  the  Liquor  Tax  Law  or  the  New  York  city  charter — it  violates  the 
Constitution. 

See  Hale  v.  Burns 101 

1904,  chap,  396  —  Corporation  counsel  in  New  York  city  —  authority  of 

to  appear  in  an  action  against  any  city  officer,  subordinate  or  employee — the 
decision  cf  the  head  of  the  department,  office  or  bureau  is  conclufive. 

See  Brigob  v.  Lahet 136 

1904,  chap.  696  —  Examination  of  a  sick  or  infirm  party  as  a  witness 

during  Ihe  tried — w?ien  it  may  be  ordered — proper  manner  of  application  there- 
for during  the  trial  —  what  is  not  a  waiver  ofdtfects  therein. 

See  Hebron  v.  Work 468 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

8BT-0FF  —  Cf  costs. 
See  Costs. 

SEWAaB: 

/Sbd 'Municipal  Ck>RPORATiON. 

800IBTY; 

See  Association. 

SPECIAL  FBANOHISB  TAX: 
SeeTtiX, 

SPEOHTO  PEBFOBMANOE— Deed  to  "William  J.  Curtis,  trustee." 
his  heirs  and  assigns— a  conveyance  by  "William  J.  Curtis,  trustee."  is 
effectual  to  pass  the  title  —  defect  in  title — when  it  must  be  established  by 
a  purchaser  refusing  to  accept  it  —  a  recital  that  land  is  subject  to  restric- 
tions —  when  innocuous.    Title  Guarantee  <&  Trust  Co.  v.  Fallon 187 

See  Vendor  and  Purchaser. 

STATE  BOABD  OF  TAX  OOMMISSIONEBS : 

See  Tax. 

STATUTE  —  Assessment  for  a  local  improvement — reduction  thereof  by  statute 
— construction  of  the  statute,  as  amended,  containing  a  provision  as  to  interest 
inconsistent  \Htn  tfie  original  act — both  construed  as  one  cust  and  favorably  to 
the  property  owner. 

See  Matter  of  Gilfeather 160 

Change  in  statutory  law  as  affecting  a  contract  made  prior  thereto. 

See  Contract. 

See  Conflict  of  Law. 

See  Session  Laws. 

STATUTE  OF  FBAXTBS: 

See  Contract. 

STATT7TE  OF  LIMITATIONS: 

See  Limitation  of  Action. 
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STAY  —  Of  proceedings,  except  to  appeal,  from  an  order  eetting  <mde  a  verdict 
unlese  plainiiff  consents  to  its  reduction,  and  extending  the  time  of  consent  until 
the  decision  on  the  appeal.^  Where  both  parties  to  an  action  to  recover  dam- 
ages for  personal  injuries  have  taken  an  appeal  from  an  order,  made  on  the 
Qefendant's  motion,  setting  aside  a  verdict  rendered  in  favor  of  the  plain- 
tiff for  16,000,  unless  the  plaintiff,  within  twenty  days  after  service  of  a 
copy  of  the  order  upon  his  attorney,  should  stipulate  to  reduce  the  verdict 
to  1^1,500,  the  court  may,  in  its  discretion,  make,  upon  the  plaintiff's  motion, 
an  order  staying  all  proceedings  under  the  order  reducing  the  verdict,  except 
to  appeal  therefrom,  and  directing  that  the  time  within  which  the  plaintiff 
may  stipulate  to  reduce  the  verdict  be  extended  for  twenty  days  from  the 
determination  of  the  appeals  from  said  order  reducing  the  verdict. 

CULLKN  V.   UpTEGROVE  &  BROTHER 147 

Attorney  and  client  —  liability  of  the  latter  for  the  act  of  the  former 

in  issuing  an  execution  in  violation  of  a  stay  —  measure  of  damages  in  such 
case  —  the  question  as  to  an  excessive  levy,  how  raised. 

Barber  v.  Deweb 432 

See  Execution. 

STIPXTLATION  —  To  reduce  a  verdict  required  as  a  condition  of  its  being 
allowed  to  stand  —  stay  of  proceedings,  except  to  appeal,  from  an  order 
setting  aside  a  verdict  unless  plaintiff  consents  to  its  reduction,  and  extend- 
ing the  time  of  consent  until  the  decision  on  the  appeal. 

CuLi^N  V,  Uptegrove  &  Brother : . .  147 

See  Stat. 

STOCK  —  In  a  corporation. 
See  Corporation. 

STOLEN  MONEY  —  Bight  of  the  owner  tofolUyw  it  uhen  deposited  as  bail. 
See  Arrest. 

STBEET  ^Ina  city. 

See  Municipal  Corporation. 

SUBROGATION  —  Cf  surety. 

See  Principal  and  Surety. 

SUBTKim  A  NEAN  WATEB  —  Acquisition  of,  by  a  municipality. 
See  Eminent  Domain. 

Diversion  of,  by  driven  toeUs. 

See  Watercourse. 

SX7PEBVIS0B  —Of  a  county. 
See  County. 

SXTPPLEMENTABY  COMPLAINT  —  When  necessary  to  take  advantage 
of  facts  arising  after  the  commencement  of  an  action  for  partition. 
See  Partition. 

SXTPPLEMENTABY  PBOCEEDING : 

See  Execution. 

SXTBCHABQINQ  —  Accounts  of  executors  and  administrators. 
See  Executor  and  Administrator. 

SURETY  COMPANY'S  'BOJSTD  —  Eight    of  subrogation   of  the   surety 

company. 

See  Principal  and  Surety. 

SUBBOGATE  —  Costs  should  not  be  imposed  on  a  contestant  wJio  succeeds  in 
part.]  1.  A  surrogate  is  not  justified  in  imposing,  pursuant  t«)  section  2557 
of  the  Code  of  Civil  Procedure,  the  costs  of  a  contested  accounting  proceed- 
ing upon  a  contestant  personally,  where  it  appears  that  some  of  the  contest- 
ant's objections  were  well  founded  and  should  have  been  sustained. 

Matter  OF  CouBiN 85 
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2. An  order  of  a  Surrogate's  Court  must  specify  the  papers  upan  which 

it  was  made — otherwise  an  appeal  therefrom  will  be  dismissed.]  Under  rule  41 
of  the  General  Rules  o{  Practice,  if  an  order  of  the  Surrogate's  Court  does 
not  specify  the  papers  upon  which  the  order  was  made,  an  appeal  therefrom 
will  be  dismissed.     Matter  of  Gowdbt 275 

3. Wliat  certificate  in  respect  to  the  papers  is  insufficient  to  prevent  itJ] 

If  the  papers  used  iu  the  court  below  are  not  specified  in  the  order,  a  certifi- 
cate contained  in  the  appealbook,in  which  the  clerk  of  the  Surrogate's  Court 
certifies  as  follows:  "  I  have  compared  the  foregoing  papers  on  appeal  from 
order,  consisting  of  the  notice  of  appeal,  order  appealed  from  and  papers 
which  were  used  before  the  surrogate  on  the  motion  on  which  said  order  was 
made,  with  the  originals  on  file  aud  remaining  in  said  office,  and  *  *  * 
that  the  same  are  true  and  correct  transcripts  therefrom  and  of  the  whole  of 
said  originals,"  will  not  prevent  the  dismissal  of  the  appeal.    Id. 

A  petition  verified  before  a  notary  outside  of  his  jurisdiction  will  be 

treated  as  unverified  —  letters  of  administration  mnted  thereunder  are  prima 
facie  valid  —  who  may  object  that  parties,  having  prior  right  to  administra- 
tion, were  not  cited.     Shaw  tj.  N.  Y.  Central  &  H.  R.  R.  R.  Co 245 

8ee  Executor  and  Administrator. 

See  Executor  and  Administrator. 

TAX  —  Franchise  tax  cLSsessment  —  after  its  review  by  certiorari,  addressed 
to  the  State  lax  Commissioners,  and  its  reduction  and  the  payment  of  the  tax 
thereon,  the  local  assessors  cannot  be  brought  in  as  parties  to  contest  the  relator's 
claim.]  1.  After  a  certiorari  proceeding,  instituted  against  the  State  Board 
of  Tax  Commissioners,  to  review  its  assessment  of  the  special  franchise  of 
a  gas  and  electric  company  operating  in  the  city  of  Rochester,  has  resulted 
in  a  determination  reducing  the  amount  of  the  assessment,  on  the  ground 
asserted  by  the  corporation  in  its  petition  for  the  writ  of  certiorari  that  the 
special  franchise  had  been  assessed  at  a  greater  proportionate  value  than  the 
other  property  assessed  by  the  local  assessors  upon  the  local  roll,  and  after 
the  corporation  has  paid  to  the  treasurer  of  the  city  of  Rochester  the 
reduced  tax  for  which  it  has  been  adjudged  liable,  the  court  has  no  power, 
upon  the  application  of  the  city  of  Rochester  and  the  assessors  of  that  citv, 
to  set  aside  the  determination  made  in  the  certiorari  proceeding,  and  to  make 
the  assessors  of  the  city  of  Rochester  parties  to  the  certiorari  proceeding  in 
order  to  permit  them  to  litigate  the  claim  of  inequality  adjudicated  therein. 

rSOPLB  EX  R£L.  ROCHESTER  Ga§  Co.  V.  Friest 334 

2. special  franchise  tax -^  a  final  order,  by  which  an  assessment  is 

reduced,  should  not  be  vacated  and  the  local  assessors  be  made  parties  —  certainly 
not  on  the  motion  of  the  city  in  whic/i  the  assessed  property  is  located.]  A  cer- 
tiorari proceeding,  instituted  against  the  State  Board  of  Tax  Commissioners 
to  review  an  assessment  made  by  it  upon  the  special  franchise  of  a  railway 
in  the  city  of  Buffalo,  resulted  in  a  final  order  reducing  the  amount  of  the 
assessment.  After  the  assessment  had  been  corrected  pursuant  to  the  final 
order,  the  Special  Term,  upon  the  motion  of  the  city  of  Buffalo,  made  an 
order  vacating  the  final  order  and  directing  that  the  writ  of  certiorari  be 
amended  so  as  to  run  to  the  city  of  Buffalo  and  to  the  local  board  of  assessors 
of  that  city,  and  that  each  of  them  make  a  return  thereto. 

Held,  that  it  was  improper  for  the  court  to  direct  the  writ  to  run  to  the 
city  of  Buffalo,  as  the  citv  of  Buffalo  had  no  standing  in  the  proceeding; 

That  the  order  was  also  erroneous  in  so  far  as  it  directed  the  writ  to  run 
to  the  local  board  of  assessors,  for  the  reasons,  first,  that  it  was  made  on  the 
motion  of  the  city  of  Buffalo,  which  had  no  right  to  make  any  motion  what- 
ever in  the  proceeding,  and,  second,  becuuse  the  motion  was  made  too  late. 

People  ex  rel.  Buffalo  R.  Co.  v.  PRiEsJf 263 

3. TiCX  mleby  county  treasurer  —  tlie  notice  of  sale  of  non-resident  lands 

in  tlve  forest  prenerve  (St.  Lawrence  county)  must  be  published  in  the  body,  not  in 
a  supplement,  of  tJie  newspaper.]  Since  the  enactment  of  sections  1  and  81  of 
chapter  711  of  the  Laws  of  1893,  which  have  been  substantially  re  enacted 
in  sections  120.  151  and  157  of  the  Tax  Law  (Laws  of  1896,  chap.  908),  the 
notice  of  the  sale  by  a  county  treasurer  of  non-resident  lands  for  non-payment 
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of  taxes  must,  like  similar  sales  by  the  State  Comptroller,  be  published  in  the 
body  of  each  newspaper  designated  for  that  purpose  and  the  pablicatioa 
thereof  in  a  supplement  of  each  newspaper  is  insufficient. 

This  is  particularly  true  in  the  county  of  St.  Lawrence,  which  is  one  of  the 
three  counties  within  the  forest  preserve  which  are  permitted  to  make  sales 
of  non-resident  lands  for  unpaid  taxes  through  their  county  treasurer. 

MOBTON  «.    UOBTON 388 

4. A  liberal  construction  of  the  Tax  Law  does  vot  apply  to  the  sales  of  non- 
resident lands,"]  While  the  trend  of  the  decisions  has  been  to  require  only 
substantial  performance  of  the  provisions  of  the  Tax  Law,  and  against 
importing  into  such  provisions  anything  that  is  not  require  bv  the  express 
terms  thereof,  this  tendency  has  not  been  extended  to  cases  involving  safes  of 
non-resident  Lands  for  non-payment  of  taxes.    Id. 

5. To  be  paid  by  a  corporation  which  has  declared  no  dividends  —  apprnisal 

by  the  Comptroller — he  is  not  liinited  by  the  market  wUue  of  the  stock.]  Where 
the  Comptroller  of  the  State  of  New  York,  when  fixing  the  tax  to  be  paid  by 
a  corporation  which  has  declared  no  dividends  during  the  year,  is  dissatis- 
fied With  the  appraisal  of  the  value  of  the  capital  stock  of  the  corporation 
made  by  its  secretary  or  treasurer  pursuant  to  section  190  of  the  Tax  Law 
(Laws  of  1896,  chap.  908),  and  elects  to  reject  such  appraisal  and  to  make 
his  own  appraisal,  as  be  is  permitted  to  do  by  that  section  of  the  Tax  Law, 
he  is  not  limited  by  the  average  market  price  for  which  the  stock  sold  during 
the  year  except  that  he  is  required  to  appraise  It  at  not  less  than  such  aver- 
age market  price.    Psoplb  bx  bbl.  Mbtbopolitan  S.  Co.  v.  Kelsby 848 

6. What  shows  his  dissatitfaction  with  the  appraisal  of  the  secretary  or 

treasurer.]  The  rejection  of  the  appraisal  made  by  the  secretary  or  treas- 
urer of  the  corporation  and  the  making  of  a  new  appraisal  bv  the  Comp- 
troller himself  is  sufficient  evidence  of  his  dissatisfaction  with  the  appraisal 
of  the  secretary  or  treasurer.    Id. 

7. Tlie  surplus  must  be  included.]    In  estimating  the  value  of  the 

capital  stock,  the  surplus  of  the  corporation  is  properly  included  therein. 
Id. 

8. Franchise  and  license  tax  imposed  upon  afoi'eign  corporation  —  patents 

under  which  its  manufactures  may  be  assessed  at  the  par  value  of  the  stock  issued 
therefor.]  In  estimating,  for  the  purpose  of  fixing  the  license  and  franchise 
tax  to  be  paid  by  a  foreign  corporation,  the  value  of  certain  patents,  under 
which  it  is  engaged  in  manufacturing,  and  in  payment  for  which  it  has 
issued  a  portion  of  its  capital  stock,  the  Comptroller  is  justified  in  determin- 
ing such  patents  to  be  worth  the  par  value  of  the  stock  issu^  in  payment 
for  the  patents,  especially  where  the  corporation  has  declared  a  six  per  cent 
dividend  on  its  stock  during  the  year  for  which  the  tax  is  levied. 

Pboplb  ex  BEL.  Vending  Co.  v.  Eelbby 825 

9. T/ie  fact  that  some  of  the  patents  are  witJiout  value  does  not  require  a 

reductiim.]  'the  Comptroller  is  not  obliged,  under  such  circumstances,  to 
make  any  deduction  on  account  of  patents  which  the  corporation  declares 
have  proved  worthless,  especially  when  it  does  not  appear  that  the  remain- 
ing patents  are  not  worth  the  sum  paid  in  capital  stock  for  all  of  the  patents. 
Id. 

10. License  and  franchise  tax  —  a  foreign   corporation    whose  entire 

assets  are  invested  in  the  stock  of  a  New  York  corporation  and  whose  entire 
income  is  derived  t?ierefrom  is  not  subject  tliereto.]  A  foreign  corporation, 
whose  entire  assets  are  invested  in  the  stock  of  a  corporation  organized  under 
the  laws  of  the  State  of  New  York  and  doing  business  in  the  State  of  New 
York,  and  whose  sole  incon«t  is  derived  from  the  dividends  which  it  receives 
upon  the  stock  of  the  New  York  corporation  held  by  it,  is  not  engaged  in 
doing  business  in  the  State  of  New  Vork  and  is,  therefore,  not  subject  to  a 
license  tax  under  section  181  of  the  Tax  Law,  or  to  a  franchise  tax  under 
section  182  of  the  Tax  Law. 

People  ex  rkl.  Edison  L.  &  P.  Co.  v.  Eelsey 206 

11. Assessment  for  taxatimi  of  two  trustees,  one  residing  in  New  York 

end  the  other  in  New  Jersey  —  burden  of  proof  as  to  all  of  the  personal  prop- 
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erty  having  been  asaeased  in  the  State  of  New  York.]  In  a  proceeding  instituted 
by  two  testamentary  trustees,  one  of  wliom  was  a  resident  of  the  city  of 
ifew  York  and  the  other  a  rebident  of  the  State  of  New  Jersey,  to  review 
an  assessment  of  pergonal  property  held  by  them  as  trustees,  if  the  trustees 
claim  that  the  assessment  was  levied  upon  all  of  the  property  held  by  them 
jointly^  instead  of  upon  one-half  of  such  property  as  is  authorized  by  the 
statute  (Lawc  of  1896,  chap.  908,  g  8),  it  is  incumbent  upon  them  to  establish 
that  fact  by  affirmative  proof,     people  ex  rel.  Ebllogo  v.  Wells 600 

12. Preeumption  that  the  aeaesement  woe  proper.]    In  the  absence   of 

such  proof,  it  will  be  conclusively  presumed  that  the  assessing  officers 
obeyed  the  command  of  the  statute  and  imposed  the  assessment  only  upon 
one  half  of  the  property  held  by  the  trustees.    Id. 

13.  What  evidence  may  be  introduced  brfore  the  court  on  the  return  to 

a  certiorari.]  Where  the  only  issue  raised  in  such  a  proceeding  is  whether 
the  trustees  held  a  sufficient  amount  of  personal  property  subject  to  taxa- 
tion to  warrant  the  assessment  of  150.000  levied  upon  them,  it  is  improper 
for  the  court  to  exclude  under  the  relators'  objection  a  stipulation,  signed 
by  the  attorneys  for  the  respective  parties,  to  the  effect  that  the  trustee 
residing  in  the  city  of  New  York,  if  called  as  a  witness,  would  testify  that  at 
the  time  the  assessment  was  imposed  the  trustees  had  *'  in  their  possession 
and  control  taxable  property  of  the  value  of  $100,000."    Id. 

14. The  relator  must  ehow  that  he  woe  injured.]  Semble,  that  an  assess- 
ment for  the  purpose  of  taxation  cannot  be  reviewed  unless  the  relator  shows 
that  he  has  been  in  some  way  injured  by  it;  that  in  the  absence  of  an 
allegation  of  such  injury  by  the  relator  a  proceeding  to  review  the  assess- 
ment should  be  dismissed.     2d. 

15. All  queetiona  of  fact  may  be  reJieard  in  the  certiorari  proceeding.] 

Semble,  that  a  proceeding  to  review  an  assessment  for  the  purpose  of  taxa- 
tion, under  the  special  statutory  writ  of  certiorari,  permits  a  redetermination 
of  all  questions  of  fact  upon  evidence  taken  in  part  at  least  by  the  Special 
Term  or  under  its  direction;  that  such  a  proceeding  is  in  effect  a  new  hear- 
ing and  that  the  whole  subject  is  before  the  court,  and  that  evidence  bearing 
upon  the  qu  istion  of  the  validity  of  the  assessment  may  be  introduced  by 
either  party.    Id. 

16. Apportionment  of  a  tax  on  land,  eoasto  aueaa  the  land  to  one  per- 

eon  and  thg  buildinge  thereon  to  anotJier.]  Parties  may,  by  contract,  so  regu- 
late their  respective  interests  in  real  estate  that  one  may  be  the  owner  of 
the  buildhigs  and  the  other  of  the  land,  and  in  such  a  case  each  interest 
may  be  assessed  to  its  owner,  and  an  assessment  of  the  buildings  as  real 
estate  is  proper.     Matter  of  Long  Beach  Land  Co 169 

17. Such  a  severance  may  be  created  by  contract.]  A  contract  is  nec- 
essary to  overcome  the  rule  that  when  structures  are  erected  by  persons  not 
owners  of  the  land  they  become  part  of  the  realty,  and,  as  such,  the  prop- 
erty of  the  landowner.     Id. 

18.  Effect  of  the  erection  of  buildings  on  land  —  intent  that  tJie  build- 
ings may  be  removed  —  wliat  proof  does  not  establish  it  —  effect  of  a  prior  assess- 
ment  in  which  the  land  and  buildiiigs  were  separately  assessed —  a  prior  adjudi- 
cation is  not  res  ad j  udicata  as  to  those  not  notified  thereof  —  permanent 
buildings  are  not  removable  as  trade  fixtures.]  In  1880  the  town  of  Hemp- 
stead, through  the  town  board,  leased  to  one  Sharp,  for  a  term  of  fifty  years, 
''all  that  certain  piece  or  parcel  of  beach  lands  situate  in  said  Town,  and 
lying  southerly  of  the  Village  of  East  Rockaway  and  being  known  as  Long 
Beach,  *  *  *  for  the  period  of  Fifty  (50)  years  from  the  date  hereof  at 
the  yearly  rental  of  seven  hundred  dollars  ($700.00).  payable  annually  to 
the  Supervisors  of  said  Town  of  Hempstead.  *  *  *  And  the  said  party 
of  the  second  part  hereby  covenants  and  agrees  to  and  with  the  said  party  of 
the  first  part,  to  expend  or  cause  to  have  expended  within  the  said  Town 
of  Hempstead  and  south  of  the  Village  of  East  Rockaway,  either  in  the  con- 
struction of  a  railroad  or  improvements  on  said  demised  premises  within 
one  year  from  the  date  hereof  not  less  than  One  hundred  thousand  dollars, 
and  it  is  agreed  that  if  any  rent  shall  be  due  and  unpaid,  or  if  default 
shall  be  made  in  any  of  the  covenants  herein  contained,  then  it  shall  be  law- 
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ful  for  the  parties*  of  the  first  part  to  re-enter  the  said  premises  and  to 
remove  all  persons  therefrom,  and  to  occupy  andf  use  for  the  benefit  of  the 
party  of  the  first  part  all  improvements  erected  thereon,  and  the  said  party 
of  the  first  part  hereby  covenants  and  agrees  that  the  party  of  the  second 
part,  or  assigns,  on  paying  the  said  yearly  rent  and  performing  the  cove- 
nants aforesaid,  shall  and  may  peaceably  and  quietly  have,  hold  and  enjoy 
the  said  demised  premises  for  the  term  aforesaid." 

Sharp  assigned  the  leases  to  the  Long  Beach  Association,  which  con- 
structed on  the  demised  premises  two  large  hotels  and  thirty -three  cottages. 
In  1900  the  town  of  Hempstead  conveyeathe  demised  premises  to  the  Long 
Beach  Land  Company,  subject  to  the  leases,  making  no  mention  of  the 
buildings  or  improvements. 

In  a  proceeding  to  have  an  assessment  of  the  land  by  the  town  assessors  in 
1903,  to  the  Long  Beach  Land  Company,  apportioned  in  such  wise  that  the 
value  of  the  buildings  should  be  assessed  to  the  Long  Beach  Association  as 
belonging  to  it,  it  was 

BM,  that  as  the  lease  was  silent  upon  the  subject  of  the  buildings,  and 
there  being  no  other  evidence  concerning  the  intention  of  the  parties  as  to 
their  being  removed,  such  buildings  belonged  to  and  were  properly  assessed 
to  the  Long  Beach  Land  Company; 

That  the  provision  in  the  lease  that  if  any  rent  should  be  due  and  unpaid 
that  the  party  of  the  first  part  might  re-enter  and  "occupy  and  use  for  the 
benefit  of  the  party  of  the  first  part  all  improvements  erected  thereon." 
showed  that  it  was  not  intended  that  the  said  improvements  should  be 
removed  or  that  they  were  in  any  manner  severable  from  the  land; 

That  the  lease  having  been  made  on  behalf  of  the  town  by  the  supervisor, 
the  town  clerk  and  the  justices  of  the  peace,  who  were  tlie  only  persons 
authorized  to  act  for  the  town  in  the  matter,  the  fact  that  the  assessors  of 
the  town  had  previous  to  1908  assessed  the  buildings  to  the  tenants,  was  not 
conclusive  upon  their  successors  or  upon  the  town; 

That  a  previous  adjudication  of  the  point  involved  in  the  present  proceed- 
ing  made  by  a  County  Court,  in  reference  to  a  previous  assessment,  upon 
the  default  of  the  assessors  then  in  ofl9ce,  was  not  rea  adjudicata  in  the  pres- 
ent proceeding,  it  appearing  that  the  Long  Beach  Association  was  not  a 
party  to  the  former  proceeding  and  that  no  notice  of  the  adjudication  was 
ever  served  upon  the  assessors  then  in  oflSce  or  upon  the  present  board  of 
assessors; 

That  the  contention  that  these  permanent  hotel  buildings  and  cottages 
come  under  the  rule  which  permits  the  removal  of  structures  erected  for  the 
purpose  of  carrying  on  the  trade  of  the  lessee,  was  untenable. 

S&mble,  that  the  parties  to  this  lease  might  have  entered  into  a  parol  agree- 
ment, subsequent  to  the  lease,  by  which  the  tenants  might  have  been  given 
the  right  to  erect  buildings  upon  the  land,  and  to  remove  them  at  the  close 
of  the  term.    Id, 

19.  A  board  of  cugeisors  is  entitled  to  be  heard  in  defense  of  ita  <uaei»- 

mentJ]  While  ordinarily  a  public  board  exercising  judicial  functions  nm^ 
not  be  heard  in  defense  of  its  own  determination,  a  board  of  assessors  is 
entitled  to  be  heard  in  defense  of  assessments  made  by  it. 

People  ex  rel.  IIochester  Tel.  Co.  c.  Priest 223 

20.  Special  francfUse  tax  —  the  relator  may  raise  the  question  that  the 

assessment  thereof  was  at  a  higher  proportionate  valuation  than  that  of  other 
property.  |  Upon  a  writ  of  certiorari  issued  pursuant  to  sections  45  and  250 
of  the  Tax  Law,  to  review  an  assessment  of  a  special  franchise  by  the  State 
Board  of  Tax  Commissioners,  the  relator  is  entitled  to  raise  the  question 
whether  the  assessment  of  the  special  franchise  was  unequal,  in  that  it  was 
made  at  a  higher  proportionate  valuation  than  the  assessment  of  other  prop- 
erty on  the  local  assessment  roll.     Id, 

21. The  writ  may  be  amended  to  run  to  the  lor/d  assessors.'\     If  this 

question  is  mised  by  the  relator,  and  the  writ  is  directed  simply  to  the  mem- 
bers of  the  State  Board  of  Tax  Commissioners,  the  court  has  power,  under 
section  45  of  the  Tax  Law,  upon  the  petition  of  the  local  assessors  and  over 

*aic. 
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the  relator's  objection,  to  direct  that  the  writ  be  amended  so  that  it  shall  rdn, 
not  only  to  the  State  Board  of  Tax  Comminslouers,  but  also  to  the  local 
assessors.    Id. 

22. Wliat  def€n»e9  the  State  Board  and  the  local  hoard  may  respectively 

mfike.]  In  defending  a  writ  thus  issued  to  the  State  Board  of  Tax  Com- 
missioners and  to  the  local  board  of  assessors,  the  State  Board  may  make  full 
defense  to  the  charge  of  inequality,  to  wit,  it  may  show  that  both  it  and  the 
local  board  assessed  at  full  value,  or  that,  while  the  local  board  did  not  assess 
at  full  value,  the  State  Board  did  not  assess  the  special  franchise  at  any 
greater  proportionate  value,  but  the  local  board  may  onlv  defend  the 
valuations  aaopted  by  it,  and  may  not  introduce  evidence  that  the  State  Board 
undervalued  the  franchise,  for  the  purpose  of  showing  that  the  State  Board 
assessed  at  the  same  proportionate  valuation  that  it  did. 

The  State  Botird  and  the  local  board  should  each  be  confined  to  a  defense 
of  the  assessment  made  bv  that  board. 

The  local  board  may  show  that  the  State  Board  did  not  assess  the  special 
franchise  at  its  full  value.     Id. 

23.  Titx  sale — pureJtase  of  land  by  the  county  —  reaneesment  of  $uch 

land.]  Land  purchased  by  a  countj^  at  a  tax  sale  should  be  assessed  until 
title  thereto  is  perfected  and  vested  in  the  county  by  a  proper  deed  and  all 
rights  of  redemption  are  extinguished.     Armbtkong  v.  Oountt  of  Nassau.  116 

24.  Power  of  the  ntpervisore  to  change  t?ie  aseesement  roll.]    All  property 

is  taxable  unless  exempt  by  law,  and  it  is  not  within  the  power  of  a  board  of 
assessors  to  exclude  property  from  an  assessment  roll  or  in  an^  manner  to 
change  such  roll  except  for  an  error  manifest  from  its  inspection  without 
argument  or  evidence.     Id. 

25. Elepenses  of  sale  and  advertisement^  h/no  paid.  ]    Under  sections  122, 

125,  150,  151,  158  and  157  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  as 
amd.),  where  land  offered  for  sale  at  a  tax  sale  is  bought  in  by  the  county 
pursuant  to  the  statute,  because  of  the  failure  of  other  parties  to  bid  for  it, 
the  same  payments  are  to  be  made  by  the  county  that  would  have  been 
required  of  an  individual,  e.  g.,  the  county  must  pay  a  proportionate  share 
of  the  expenses  of  sale,  including  the  expense  of  publishing  the  notice  of 
sale,  and  charge  the  same  pro  rata  on  the  real  property  sold.    Id. 

26.  Form  of  the  notice  of  sale.]    Inasmuch  as  the  statute  does  not 

specifically  provide  the  form  of  the  notice  of  sale  or  its  contents,  the  deter- 
mination of  the  contents  of  the  notice  rests  largely  in  the  discretion  of  the 
officer  charged  with  its  publication.    Id. 

27.  A  life  tenant  is  liable  for  taxes.]    A  life  tenant  of  real  property  is 

liable  for  the  taxes  which  become  a  lien  thereon  during  the  existence  of  the 
life  estate.    Matter  of  Corbin 25 

Cases  arising  under  the  Liquor  Tax  Law. 

See  Intoxicating  Liquor. 

TAXATION—  Of  costs. 
See  Costs. 

TENANCY  —  In  its  relation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

THIItD  DSPABTUENT  —  Rules  of  the  Appellate  Division  in. 
See  Appellate  Division. 

THREAT: 

See  Fraud. 

TIMBER  —  Cutting  of. 
See  Trespass. 

TORT  —  An  action  in  tort  cannot  be  based  upon  an  injury  resulting  from  the 
breacJi  of  an  agreement  by  a  landlord  to  repair  a  ceiling. 

See  BoDEN  v.  Scholtz 1 

See  Negligence. 
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TOWK — Ck>UDt)r  charge  —  the  expenses  of  a  litigation,  arising  out  of  the 
action  of  a  town  in  assessing  a  railroad  at  a  rate  fixed  and  directed  by  the 
board  of  supervisors,  are  not  a  county  charge  —  an  agreement  by  the  board 
of  supervisors  to  pay  them  is  uUra  mres  — it  does  not  create  an  estoppeL 

People  ex  rbl.  Sweet  v,  Bd.  Supbrvugbs 827 

See  County. 

Highway  in  towns. 

&e  HiGHWATS. 

TRADE  'FLX.TXTR'BS—'Bemacal  of. 

See  Landlord  and  Tenant. 

TSAKSPBB  —  Of  an  action  to  the  United  Statee  court— effect  thereof  on  the 
right  of  an  attorney  to  enforce  a  daim  for  compeneation  where  a  settlement  of 
the  action  is  made  by  his  client. 

See  Attorney  and  Client. 

TBEBS  —  Cutting  cf. 
See  Trespass. 

TBESPASS  —  Measure  of  damages — where  merchantable  trees  are  wrongfully 
cut  near  a  public  highway  it  ordinarily  is  their  value  —  wTiere  the  land  has  a 
value  for  use  as  a  summer  home  the  rule  is  different  —  competency  to  testify  as 
an  expert  in  the  latter  case. 

See  Ferguson  v.  Buckell 213 

License  to  flood  certain  land — it  does  not  give  the  licensee  the  right  to 

flood,  by  percolation  tlirough  a  dam  built  by  it,  other  land  of  the  licensor  — such 
right  is  not  an  appurtenance  or  incident  —  it  constitutes  a  continuing  trespass 
—  relitf  will  be  given  in  equity. 

See  Schwarzenbacu  v.  El.  Water  Power  Co 845 

A  court  of  equity  may  restrain  a  public  officer  from  committing  a 

trespass. 

See  Hale  v.  Burns 101 

TBIAL  —  Negligence  —  ir^jury  to  an  employee  of  a  milk  dealer  from  the  break- 
ing  of  the  handle  of  a  milk  can — a  charge  that  a  failure  to  produce  the  books 
of  one  who  had  repaired  Vie  cans  might  be  considered  by  the  jury  is  improper. 

iS^  ScHAPiRo  9.  Levy 444 

Stay  of  proceedings,  except  to  appeal,  from  an  order  setting  aside  a  vfir- 

diet  unless  plaintiff  consents  to  its  redu4Uion,  and  extending  the  time  of  consent 
until  the  decision  on  the  appeal. 

See  CuLLEN  V.  Uptbgrove  &  Brother 147 

A  charge,  on  the  whole,  correct,  sustained — failure  to  renew  a  motion 

for  a  nonsuit  at  the  close  of  tfie  evidence — wJien  interest  may  be  added  by  the 
court  to  a  verdict. 

iS60  McAfee  V.  Dix 89 

Verdict  for  damagee  as  a  basis  for  a  judgment  not  impaired  because  a 

verdict  is  tJiereajter  directed  —  an  objection  thereto  cannot  be  first  taken  on  appeal. 

See  Barber  v.  Dewes 482 

Fbrm  of  direction  of  a  verdict  where  the  plaintiff  moves  for  the  direc- 
tion of  a  verdict  and  the  drfendant  for  a  dismissal  of  the  complaint. 

See  Stumpp  v.  Hallahan 383 

Allowance  to  counsel  for  indigent  persons  accused  of  a  crime  punish- 
able with  death  —  it  may  be  made  for  each  of  several  trials. 

See  People  v.  Montgomery 888 

Dismissal  of  a  complaint  distinguished  from  t?ie  direction  of  a  verdict. 

See  Niagara  P.  Ins.  Co.  v.  CAMPBBUi  Stores 400 

The  theory  of  the  trial  must  govern  on  appeal. 

See  Boden  v.  Soholtz 1 
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Wfiat  trial  under  the  Civil  Service  Law  cannot  be  revietoed  by  certiorari. 

See  Civil  Bbbyice. 

—  Verdict  in  negligence  caeee. 
See  Nbgligbnce. 

See  New  Trial. 

TRUST  —  Right  of  revocation  reeerved  in  a  deed  of  trust  in  favor  of  the 
creator  and  alio  in  favor  of  the  trustee  —  it  does  not  affect  the  vaiidityof  the 
trust  —  where  the  trustee  accepts  the  trust  on  that  express  condition  the  truet  is 
invalid  unless  the  power  of  revocation  exists  in  him.^  1.  Henrietta  E.  Gibbins 
executed  to  James  L.  liowry,  his  successors  and  assigns,  a  deed  of  trust  to 
manage  certain  real  property,  collect  its  rents  and  profits,  and  pay  the  same 
to  her  during  her  liretime,  and  upon  her  death  to  convey  the  said  property 
to  such  of  her  children  in  equal  shares  as  she  mip'ht  leave  her  surviving. 
The  deed  of  trust  cdntained  the  following  clause:  *'  But  this  trust  is  granted 
and  accepted  with  the  following  reservations,  conditions  and  powers,  and 
the  same  are  considerations  moving  the  creation  and  acceptance  of  this 
trust: 

**  First.  The  party  of  the  first  part  reserves  to  herself  the  right  and 
power  to  revoke  and  terminate  the  trust  hereby  granted,  but  only  by  and 
with  tiie  consent  of  her  husband,  Austin  Qibbins,  and  the  party  of  the 
second  part  on  receiving  a  notice  and  consent  in  writing  revoking  the  said 
trust  executed  by  the  party  of  the  first  part  and  her  stud  husband  in  the 
same  manner  as  conveyances  of  real  estate  are  required  by  law  to  be  exe- 
cuted, will  convejr  the  property  herein  described  to  any  person  or  persons 
that  may  be  appointed  and  designated  in  said  notice  and  consent  and  the 
party  of  the  second  part  will  thereupon  be  relieved  from  any  further  lia- 
Dility  under  said  trust  without  being  obliged  to  resort  to  any  court  or  offi- 
cer or  legal  proceeding. 

'*  Second,  The  party  of  the  second  part  accepts  this  trust  upon  the  express 
reservation  and  condition  that  he  may,  if  he  so  desires,  at  any  time  hereafter 
resign  and  surrender  such  trust  and  reconvev  the  property  herein  described 
to  the  party  of  the  first  part  and  without  his  being  obliged  to  resort  to  any 
court  or  officer  for  leave  or  authority  to  do  so,  and  without  any  lepil  pro- 
ceeding for  that  purpose  and  that  such  reconveyance  and  resignation  will 
entirely  relieve  him  from  any  liability  by  reason  of  said  trust  or  for  said 
trust  property  after  the  time  he  resigns  the  same  and  reconveys  said 
property." 

Austin  Gibbins,  the  husband  of  the  creator  of  the  trust,  died  January  6, 
1890,  without  executing  any  consent  to  a  revocation  of  the  trust.  August 
4,  1891,  Lowry,  the  trustee,  executed  an  instrument  wherein  for  the  con- 
sideration of  one  dollar  paid  to  him  he  granted  and  released  to  Mrs.  Gibbins 
the  premises  conveyed  to  him  in  trust.  The  instrument  contained  the  fol- 
lowing recital:  "  Whereas,  the  party  of  the  first  part  desires  to  resign  and 
surrender  such  trust  and  to  reconvev  the  premises  hereinafter  described  to 
the  party  of  the  second  part;  and  Whereas,  the  party  of  the  second  part 
hereto  has  notified  the  party  of  the  first  part  that  she  has  revoked  and  ter- 
minated said  trust,"  etc. 

Held,  that  the  power  of  revocation  reserved  to  the  creator  of  the  trust 
in  the  trust  deed  did  not  affect  the  validity  of  the  trust,  save  that  as  to  credit- 
ors the  creator  was  to  be  deemed  the  absolute  owner  of  the  estate; 

That,  independent  of  whether  or  not  the  creator  of  the  trust  could  revoke 
the  trust  after  the  death  of  her  husband,  he  not  having  executed  a  consent 
to  the  revocation,  the  trust  could  be  and  was  lawfully  terminated  under  the 
power  of  revocation  vested  by  the  trust  deed  in  the  trustee; 

That  it  was  competent  for  the  creator  of  the  trust  to  vest  such  power 
in  the  trustee  and  that  it  was  also  competent  for  the  trustee  to  make  his 
acceptance  of  the  trust  conditional  upon  such  power  being  conferred  upon 
him; 

That  the  trustee  having  accepted  the  trust  upon  the  express  condition 
that  he  should  have  power  to  terminate  the  trust  at  any  time,  if  the  power 
thus  given  to  tlie  trustee  was  invalid  no  trust  was  created. 

SCHRBTBR  V.  tiCHRETBR 456 
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2.  FbrfnifexerciieqfthepotoerqfreDoeatum.]    Where  the  InstnimeDt 

creating  the  trust  does  not  itself  specify  the  particular  form  in  which  the 
power  of  revocation  shall  be  exercised,  an  instrument  which  clearly  expresses 
the  intention  to  revoke  will  be  sufficient  although  it  is  not  in  the  express 
form  prescribed  by  the  statute.    Id. 

8. Appointment  of  a  trustee  in  place  of  a  deceased  trustee,  as  res  adjudi- 

cata.]  The  appointment  by  the  Supreme  Court  of  a  trustee  in  place  of  a 
deceased  trustee  is  not  res  a  (ffudieata  on  the  question  as  to  whether  or  not 
the  alleged  trust  exists.     Matter  of  Landmbsseb 110 

4. It  should  be  mads  where  a  prima  facie  ease  is  presented.]    Where, 

upon  such  an  application,  the  petitioner  makes  prima  facie  proof  of  the 
existence  of  the  trust  and  the  death  of  the  alleged  trustee,  the  application 
will  be  granted  unless  the  opposing  papers  concliLsively  disprove  the  prima 
facie  case  made  out  by  the  petitioner.    Id. 

Assessment  for  taxation  of  two  trustees,  one  residing  in  New  York 

and  the  other  in  New  Jersey  —  burden  of  proof  as  to  all  of  the  personal  prop- 
erty having  been  assessed  in  the  State  of  New  York  —  the  relator  must  show 
that  he  was  injured  —  presumption  that  Uie  assessment  was  proper  —  what 
evidence  may  be  introduced  before  the  court  on  the  return  to  a  certiorari  — 
all  questions  of  fact  may  be  there  reheard. 

Pboplb  bx  bbl.  Kblloog  v.  Welub 000 

See  Tax. 

Deed  to  "  William  J.  Curtis,  trustee,"  his  heirs  and  assigns  —  a  con- 
veyance by  "William  J.  Curtis,  trustee."  is  effectual  to  pass  the  title  — 
detect  in  title  —  when  it  must  be.  established  by  a  purchaser  refusing  to 
accept  it  —  a  recital  that  land  is  subject  to  restrictions —  when  innocuous. 

Title  Guaranteb  &  Trust  Co.  v.  Fallon 187 

See  Vendor  and  Purchaser. 

A  savings  bank  deposit  *'  in  trust  for  Margaret  Brown**  —  proof  of  a 

prior  statement  by  the  depositor  that  she  intended  it  to  be  for  the  benefit  of 
Margaret  Brown  establishes  an  irrevocable  trust. 

O'Brien  v.  Williamsburg  Savings  Bank ' 108 

See  Banking. 

Created  bp  unll. 

See  Will. 

TTLTBA  VIRES  —  An  agreement  by  a  board  of  supervisors  to  pay  the 
expenses  of  a  litigation  arising  out  of  the  action  of  a  town  in  assessing  a  rasX" 
road  company. 

See  County. 

VALUE  —  Evidence  of. 
See  Evidence. 

VENDOR  AND  PUBGHASEB — Deed  to  *'  William  J.  Curtis,  trustee,'*  his 
heirs  and  assigns — a  conveyance  by  ** William  J.  Curtis,  trustee"  is  effectual 
to  pass  the  title.]  1.  Where  a  conveyance  is  made  to  "William  J.  Curtis, 
trustee,"  and  to  his  heirs  and  assigns  forever,  the  word  "  trustee  '*  is  descriptio 
persoTUB  and  a  conveyance  executed  by  the  said  "  William  J.  Curtis,  trustee/' 
is  sufficient  to  pass  the  title.    Title  Guarantee  &  Trust  Co.  v.  Fallon.  .  187 

2.  Defect  in  title  —  when  it  mu*t  be  established  bu  a  purchaser  reusing 

to  accept  it.]  If  a  defect  in  the  title  to  a  parcel  of  real  property  is  patent  in 
the  record,  a  purchaser  of  the  property  at  a  judicial  sale,  who  refuses  to  com- 
plete his  purchase,  may  rest  on  such  defect,  otherwise,  he  must  give  evidence 
in  justification  of  his  refusal.    Id. 

8. A  recital  that  land  is  subject  to  restrictions —when  innocu^ms.]    A 

recital  in  a  deed  that  the  land  is  conveyed  **  subject,  however,  to  the  restric- 
tions contained  in  Section  14  of  Title  16  of  Chapter  583  of  the  Laws  of  1888, 
as  amended  by  Chapter  702  of  the  Laws  of  1897/'  does  not,  where  the  statute 
referred  to  therein  does  not  affect  the  premises  conveyed,  operate  to  extend 
the  scope  of  the  statute  and  subject  the  premises  conveyed  to  the  restric- 
tions created  thereby.    Id. , 
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Be$  ad^udieata^&n  interkKSutorj  Judgment  in  partition  directing  a 

sale  is  conclufdve,  as  to  the  title  thereby  adjudged,  in  an  action  of  ejectment 
involving  such  title  previously  brought  but  not  previously  tried  —  a  pur- 
chaser at  a  sale  under  such  interlocutory  Judgment,  pending  an  appeal 

therefrom,  acquires  a  good  title.    Placb  «.  Rogbbs 198 

See  PABTrnoN. 

Installment  of  plumbine  in  a  building  under  an  agreement  that  it  is 

to  remain  the  property  of  the  plumber  until  paid  for  — right  of  a  purchaser 
of  the  property  under  a  mortgage  foreclosure  sale. 

McMillan  v.  Leaman 486 

See  MoBTOAOB. 

VEinnB  —Cfan  affldamt. 
See  Dbposition. 

vjsaBIGT — In  negligence  ca$e$. 
See  Neqlioencb. 

Of  a  jury. 

SeeTBJAis. 

VETERAN  —  In  reference  to  hie  rights  to  public  offlee. 
See  Civil  Sbbyice. 

VILLAGE: 

See  Municipal  Cobfobation. 

WAGES — Execution  against  the  wages  of  a  policeman. 
See  Execution. 

Action  for  tJieir  recofoery. 

See  Masteb  and  Sbbyant. 

WATVEB — A  contract  providing  for  the  use  of  a  railroad  by  ears  forty' 
eight  feet  long  weighing  not  to  exceed  twenty-Jive  tons  does  not  justify  the  use 
of  ears  fifty-one  feet  long  weighing  forty-two  ions  —  wJiat  compUUnt  does  not 
authorise  proof  of  a  waiver,  modification  or  estoppel  in  respect  to  such 
provisions. 

See  Schenectady  R.  Co.  v.  United  Tbaction  Co 277 

Examination  of  a  sick  or  infirm  party  as  a  witness  during  the  trial  — 

proper  manner  of  application  therefor  during  tfie  trial  —  what  is  not  a  waiver 
ofd/tfeds  therein. 

See  Hebron  v,  Wobk 463 

W AK'"^'"'^'"'^''^'**' ^ ^  —  Liability  of  a  warehouseman,  for  hides  damaged  by 
the  burning  of  the  warehouse,  to  an  insurance  company  which  has  paid  as  for 
a  total  loss  thereof —  effect  of  their  having  been  condemned  as  a  nuisance  by 
the  board  of  health  and  removed  under  a  contract  made  by  it.]  In  an  action 
brought  by  a  fire  insurance  company  to  recover  the  value  of  certain  hides, 
saved  from  the  ruins  of  the  defendant's  warehouse,  after  it  had  been 
destroyed  by  Are,  it  appeared  that  the  hides  were  owned  by  the  firm  of  Weil 
&  Brothers;  that  the  plaintiff  had  issued  to  such  firm  a  policy  of  fire  insur- 
ance thereon;  that  after  the  fire  the  plaintiff  paid  to  Weil  &  Brothers  the 
value  of  the  hides  and  took  from  them  an  assignment  of  their  interest  in 
such  hides;  that  the  plaintiff  then,  through  one  Lewis,  made  an  agreement 
witli  the  defendant,  by  which  the  latter  agreed  to  remove  the  hides  from  the 
ruins  and  hold  them  for  the  plaintiff's  account,  the  plaintiff  out  of  the  pro- 
ceeds of  a  sale  thereof  to  pay  the  expense  of  removal;  that,  pursuant  to 
this  contract,  the  hides  were  removed  from  the  ruins  and  placed  outside  the 
burned  warehouse;  that  the  fire  occurred  in  the  summer  time  and  that  the 
stench  from  the  ruins  was  very  offensive;  that  shortly  after  the  fire  the  health 
commissioner  notified  the  plaintiff's  representative  and  the  defendant  to 
remove  the  hides,  as  their  presence  endangered  the  public  health;  that  sub- 
sequently, neither  the  plaintiff's  representative  nor  the  defendant  having 
obeyed  such  notification,  and  the  custom  house  authorities  having  refused  to 
allow  any  of  the  hides  to  be  sold  or  removed  until  they  had  all  been  recovered 
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from  the  ruins  and  appraised,  the  board  of  health  adopted  a  resolution 
* "  that  said  green  salt  hides  *  *  *  are  hereby  condemned  by  the  Board 
as  a  menace  to  life  and  health,  and  that  said  owners  be  ordered  to  have  said 
hides  *  *  *  removed  at  once; "  tiiat  a  day  or  two  later  the  board  of 
health  let  the  contract  for  the  removal  of  the  hides  to  one  Harrington  and 
directed  the  defendant  to  deliver  the  hides  to  the  latter;  that  Harrington 
did  remove  the  hides,  and  that  neither  the  defendant  nor  the  board  of 
health  had  anything  further  to  do  with  them. 

Section  27  of  the  General  Statutes  of  the  State  of  New  Jersey  (p,  1640),  in 
which  State  the  defendant's  warehouse  was  located,  provides: .  '*  That  a  notice 
of  any  inspector  of  any  local  board  of  health  to  abate  any  nuisance,  or  by  the 
executive  officer  or  other  authorized  member  of  said  board,  shall  be  taken  as 
a  notice  from  the  board,  and  if  the  owner  or  person  notified  shall  fail  to 
abate  the  nuisance  complained  of,  the  said  board  may  cause  the  same  to  be 
abated  in  a  summary  way,  giving  written  directions  to  the  inspector  in  rela- 
'ill  pro 


tion  thereto,  and  he  shall  proceed  according  to  the  directions  so  given.' 
It  did  not  appear  that  the  defendant  did  not  act  in  good  faith,  or  that  it 

participated  in  or  consented  to  the  removal  of  the  hides. 
Held,  that  the  court  properly  directed  a  verdict  in  favor  of  the  defendant: 
That,  as  the  hides  were  taken  out  of  the  possession  of  the  defendant  bv 

paramount  authority,  over  which  the  defendant  had  no  control,  and  which 

the  defendant  could  not  have  resisted,  it  was  relieved  from  responsibility 

to  the  plaintiff  for  such  hides: 
That  the  question  whether  the  action  of  the  health  authorities  was  Justified 

or  not  was  immaterial;  \ 

That  when  the  hides  were  removed  from  the  ruins  and  placed  outside  the 

warehouse  they  w«ra  as  much  in  the  possession  of  the  plaintiff  as  of  the 

defendant.    Niagara  F.  Ins.  Co.  o.  Campbell  Stores 400 

Kight  of  a  warehouseman  where  two  conflicting  orders  to  transfer 

goods  are  served  upon  him  to  interplead  the  several  cuimants  —  when  his 
recognition  and  acceptance  of  one  of  such  orders  does  not  prevent  his  inter- 
pleading the  claimants  —  an  offer  to  deliver  the  goods,  to  the  party  adjudged 
to  be  entitled  thereto  is  sufficient — an  allowance  to  the  warehouseman  based 

on  the  value  of  the  goods  in  storage  is  improper.    Bebbb  «.  Mead 500 

See  Pleading. 

WABBANTY  —  In  imuranee  policies. 
See  Insurance. 

In  a  contract  of  sale  of  personal  property. 

See  Sale. 

WASTE  —  Cutting  of  trees  on  anothefs  land. 
See  Trespass. 

WATEB  COMPANY  —  Duty  of  a  tocUcr  company  to  supply  toatcr  to  a  cus- 
tomer—  it  is  bound  to  force  ihe  water  into  the  customer's  house  —  the  practice 
of  opening  water  taps  in  cold  weather  does  not  excuse  it  —  a  vis  major  is  not  a 
defense. 

See  Whitehouse  «.  Staten  Island  Water  Co.  113 

WATEBOOUBSE  —  Diversion  of  subterranean  waters,  by  driven  wells,  for  a 
city  water  supply  —  the  owner  of  the  land  thus  injured  is  entitled  to  an  injunction 
and  damages,]  1.  Where  the  city  of  New  York,  by  means  of  driven  wells 
used  for  the  purpose  of  furnishing  a  portion  of  its  water  supply,  lowers  the 
natural  level  of  the  subterranean  waters  appurtenant  to  adjacent  agricul- 
tural land,  without  acquiring,  either  in  condemnation  proceedings  or  by 
private  contract,  the  right  so  td  do,  the  owner  of  such  land  is  entitled  to  an 
injunction  restraining  the  operation  of  the  pumps,  if  he  is  likely  to  sustain 
any  damages  in  the  future  by  reason  of  the  trespass,  and  he  is  also  entitled 
to  recover  the  damages,  the  measure  of  which  is  the  impairment  of  the  rental 
value  of  the  land  consequent  upon  the  diversion  of  the  water,  for  the  six  years 
prior  to  the  commencement  of  the  action.    Reisekt «.  Citt  of  New  York.  .    OS 

2.  A  finding  that  no  damage  resulted,  not  sustained.']    When  a  finding 

that  the  owner  of  the  land  suffer^  no  damages  because  of  the  diversion  A 
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the  subterranean  waters  is  insufficiently  supported  by  the  evidence,  con- 
sidered.   Id. 

License  to  flood  certain  land  —  it  does  not  give  the  licensee  the  right 

to  flood,  by  percolation  through  a  dam  built  by  it,  other  land  of  the  licensor 

—  such  right  is  not  an  appurtenance  or  incident — it  constitutes  a  continuing 
trespass — relief  will  be  given  in  equity. 

SCHWARZBNBACH  V.  El.  WaTBR  POWfiR  CO 845 

See  License. 

Eminent  domain  —  driven  wells  used  to  provide  a  city  water  supply 

—  lowering  of  the  level  of .  subterranean  water  appurtenant  to  adjacent 
farms — measure  of  damages.     Dinger  v.  City  of  New  York 202 

See  Eminent  Domain. 

WILL — When  it  creates  a  trust  for  the  teetairiafe  son,  although  the  devise  is  to 
the  son  —  a  power  of  disposal  accompanying  a  trust  is  not  mthin  section  129  of  tfie 
Eeal  Property  Law — alternative  Juture  expectant  estates  may  be  created — the 
estate  is  deseendCUe,  etc. — lien  of  a  judgment  thereon — t/te  judgment  creditor 
may  not  sue  in  equity  to  obtain  a  eonstruction  of  the  will,]  1.  A  will  provided 
as  follows:  ** Lastly,  I  give,  bequeath  and  devise  to  my  son  Tuthul  all  the 
rest  and  residue  of  my  property,  both  real  and  personal,  to  be  held  in  trust, 
nevertheless,  by  my  said  executors,  and  managed  and  cared  for  by  them  for 
mv  son  Tuthilrs  benefit  until  he  shall  arrive  at  the  age  of  fifty  years,  when 
said  trust  shall  continue  in  discretion  of  said  executors,  and  If  my  son  shall 
die  while  it  is  in  force,  he  may  dispose  of  said  property  by  will,  and  if  he 
dies  intestate,  then  this  property  I  bequeath  to  my  heirs  at  law." 

HM,  that  the  clause  quoted  created,  not  a  mere  power,  but  a  valid,  express 
trust  in  the  executors  for  the  purpose  of  receiving  the  rents  and  profits  of 
the  real  property  devised  and  of  applying  them  to  the  use  of  the  testatrix's 
son  durinff  his  life,  or,  in  the  discretion  oi  the  executors,  until  he  should 
arrive  at  the  age  of  fifty  years; 

That  the  power  of  disposal  given  to  the  son,  being  accompanied  by  a  trust, 
did  not  fall  within  the  provisions  of  section  129  of  the  Real  Property  Law 
(Laws  of  1896,  chap.  547); 

That  the  clause  in  question  created  two  future,  expectant  estates  to  take 
effect  in  the  alternative,  to  wit,  a  remainder  in  said  son  Tuthill  limited  upon 
the  precedent  estate  in  the  executors,  and  contingent  upon  his  arriving  *'  at 
the  age  of  fifty  years/'  and  the  exercise  by  the  eicecutors  at  that  time  of 
their  discretion  to  terminate  the  trust;  and,  second,  a  remainder  in  the  testa- 
trix's  heirs  at  law  limited  upon  the  same  precedent  estate  in  the  executors 
and  contingent  upon  the  failure  of  the  estate  to  vest  in  the  said  Tuthill,  and 
also  upon  his  failure  to  exercise  the  power  of  disposal  by  will  during  the 
term  of  the  trust; 

That  the  creation  of  such  future  estates  to  take  effect  in  the  alternative 
was  authorized  by  section  41  of  the  Real  Property  Law; 

That  the  expectant  estate  in  remainder  created  in  the  testatrix's  son  Tut- 
hill was  a  descendible,  devisable  and  alienable  estate  to  which  the  lien  of  a 
judgment  recovered  against  him  would  attach  and  which  might  be  s61d 
upon  execution; 

That  a  judgment  creditor  of  the  testatrix's  son  Tuthill  had,  however,  no 
right  to  maintain  an  action  to  obtain  a  judicial  construction  of  the  will,  in 
order  U>  secure  an  adjudication  to  the  effect  that  his  judgment  debtor  took 
an  interest  under  the  will  to  which  the  lien  of  the  judgment  attached. 

Hiooinb  v.  Downs 119 

2. When  a  power  of  sale  **  authorized"  thereby  is  mandatory  and  passes 

to  an  administrator  with  the  wiU  annexed.]  The  will  of  a  testator  provided: 
"It  is  also  my  will  and  I  do  hereby  order  and  direct  that  my  homestead 
plot  *  *  *  remain  unsold  and  that  my  son  Charles  A.  Sarvent  and  Carrie 
his  wife  have  the  free  use,  occupation  and  control  of  the  same  during  their 
natural  lives  or  the  life  of  either,  they,  however,  to  pay  all  taxes  accruing 
thereon  and  to  keep  the  same  in  repair  so  long  as  thev  desire  to  use  and 
occupy  the  same,  and  at  the  death  of  said  Charles  A.  and  Carrie,  his  wife,  I 
order  and  direct  that  my  executors  sell  the  same  giving  good  and  sufficient 
deed  or  deeds  to  the  purchaser  or  purchasers  thereof,  and  that  the  proceeds 
arising  from  the  sale  thereof  be  divided  between  the  children  of  my  said  son 
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Charles  A.  Sarvent  equally  share  and  share  alike.  Should  my  son  Charles 
A.  and  Carrie  his  wife  not  desire  to  occupy  said  premises  and  pay  the  taxes 
and  malce  no  repairs  as  aforesaid  or  refuse  to  pay  said  taxes  or  make  said 
repairs,  then  and  in  that  event  I  authorize  my  executor  to  sell  the  same  and 
invest  the  proceeds  thereof  and  pay  the  income  thereof  to  said  Charles  A. 
Sarvent  and  Carrie  his  wife  during  their  natural  lives,  and  after  their  death 
to  divide  the  proceeds  between  the  children  of  Charles  A.  Sarvent  equally 
share  and  share  alike.*' 

UM,  that  the  word  "authorized,"  used  in  connection  with  the  power  to 
sell  the  premises  given  to  the  executor  in  case  Charles  A.  Sarvent  and  Carrie, 
his  wife,  did  not  desire  to  occupy  the  premises  and  refused  to  pay  taxes 
and  n^ake  repairs,  must  be  considered,  in  the  liffht  of  the  whole  scheme  of 
the  quoted  clause  of  the  will,  to  have  been  used  in  a  mandatory  sense,  not 
involving  any  personal  discretion  on  the  part  of  the  executor,  and  that, 
therefore,  an  administrator  with  the  will  annexed  had  power  to  sell  the  prem- 
ises if  the  said  Charles  A.  Sarvent  and  his  wife  did  not  desire  to  occupy  the 
premises  and  neglected  and  refused  to  pay  the  taxes  and  make  repairs  thereon; 

That  an  admmistrator  with  the  will  annexed  may  exercise  a  power  to  sell 
the  testator's  realty,  conferred  by  the  will  on  the  executor  nominated  therein, 
if  such  power  of  sale  given  bv  the  will  is  imperative  and  does  not  involve 
any  element  of  personal  discretion  on  the  part  of  the  executor. 

AtERB  r.  COUBYOISIEB 97 

3. When  a  will  vests  Hie  title  to  aeeumulations  of  income  at  once,  postpon- 
ing only  the  time  of  payment  or  er^oyment.]  A  will  devised  the  testatrix's  i 
residuary  real  estate  to  her  executors  in  trust,  "To  collect  and  receive  the 
rents,  issues  and  profits  thereof  during  the  minority  of  my  son  Henry  Ranken 
Donovan,  and  during  his  minority  to  accumulate  the  said  income  and  profits 
thereof  over  and  above  what  may  be  necessary  to  keep  the  same  in  repair, 
and  the  payment  of  the  taxes,  water  rates,  assessments  and  insurance  thereon, 
and  to  deposit  the  same  with  a  good  incorporated  savings  bank  in  the  said 
City  of  Brooklyn,  and  the  said  rents,  issues  and  profits,  and  so  much  of  the 
principal  of  such  moneys  as  may,  in  the  discretion' of  my  said  executors  or 
the  survivor  to  be  necessary,  be  used  and  ^ipplied  toward  the  support,  main- 
tenance and  education  of  my  said  son  Henry  Ranken  Donovan,  and  I  do 
hereby  direct  my  said  executors  or  the  survivor  to  pay  over  such  moneys 
from  time  to  time  to  my  mother,  Lydia  W.  Ranken,  ffuardian  of  my  said 
son  as  hereinafter  provided,  to  be  used  by  her  toward  the  support,  main-  • 
tenance  and  education  of  my  said  son  Henry  Ranken  Donovan  and  for  no 
other  purpose  whatever;  and  upon  my  said  son  Henry  Ranken  Donovan  reach- 
ing the  age  of  twenty -one  years  I  do  hereby  give  and  devise  the  said  real 
estate  and  appurtenances  thereunto  belongins:,  to  him  my  said  son  Henry  *  ^ 
Ranken  Donovan,  together  with  any  surplus  income  accumulated  therefrom 
during  his  minority,  absolutely,  to  have  and  to  hold  the  same  to  him,  his  hdn  J 
and  assigns  forever."                                                                                                                     1 

Held,  that  any  accumulation  of  income  vested  in  the  ;testatrix*8  son  at  once,  \ 

and  that  only  the  time  of  the  payment  or  enjoyment  of  such  accumulations 
of  income  was  postponed  until  the  son  attained  his  majority. 

Mattbb  of  Ranken 18^ 

4.  — —  €^ft  of  certain  bonds,  in  terms  to  a  son,  with  direction  that  they  be 
held  in  trust  for  him,  * '  and  in  event  of  his  death  "goto  others  —  the  son  takes 
an  absolute  estate  —  an  his  death  after  ih(U  of  the  testatrix  the  bonds  go  to  his  i 

father,  not  to  the  parties  named  in  the  wiU  —  estoppel  by  acting  as  trustee."]    A  i 

will  provided:  "  I  give  and  bequeath  to  my  son  Henry  G.  Williams  the  nine  3 

one  thousand  dollar  bonds  on  the  Newburg,  Waldron  and  Oranee  Lake  Rail-  i 

road,  and  I  order  and.  direct  that  the  said  bonds  should  be  held  in  trust  for  * 

him  and  that  he  shall  receive  the  interest  of  them  semi-annually  until  he 
becomes  thirty  years  of  age  and  then  to  be  given  to  him.  It  is  my  desire  and 
will  that  my  husband  Lemuel  L  Williams  shall  act  as  trustee,  and  in  event 
of  his  death  it  is  my  will  that  Four  thousand  dollars  of  these  bonds  to  go 
to  my  daughter  Marie  E.  Sempell.  and  (i'vt  thousand  dollars  of  the  bonds  to  ( 

go  to  my  husband  Lemuel  L.  Williams."  ; 

HM,  that  the  absolute  beouest  to  the  son  of  all  the  bonds  contained  in  the  ^ 

first  sentence  was  not  cut  down  by  the  subsequent  provision  that,  in  the 
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OTent  of  the  death  of  the  son,  the  bonds  ahould  pass  to  the  testatrix's  husband 
and  daughter  in  the  proportion  mentioned; 

That  the  son  acquired  an  absolute  vested  estate  in  all  of  the  bonds,  and 
upon  his  death  unmarried  and  without  issue  before  attaining  the  age  of  thirty 
years  all  of  such  bonds  passed  to  his  father,  the  testatrix's  husmtnd,  as  the 
son's  next  of  kin; 

That  the  fact  that  during  the  lifetime  of  the  son  the  testatrix's  husband, 
who  qualified  as  executor,  collected  and  paid  the  income  of  the  bonds  to  his 
fion  did  not  estop  him  from  asserting,  as  against  the  testatrix's  daughter,  that 
the  son  took  a  vested  interest  in  the  bonds.    Williams  v.  Boul 698 

Executors  and  trustees  —  use  of  the  funds  of  an  estate  to  liquidate 

debts  of  a  corporation,  the  stock  and  bonds  of  which  were  held  by  the  testa- 
tor —  payments  by,  to  sustain  the  price  of  stock  in  the  market — what  clause 
in  a  will  does  not  authorize  the  continuance  of  the  testator's  business — a  life 
tenant  U  liable  for  taxes  —  costs  should  not  be  imposed  on  a  contestant  who 

succeeds  in  part.    Matter  of  Gorbin 25 

See  £xBC(7TOR  and  Administrator. 

WITNESS  —  Action  for  aervioei  in  assisting  in  the  purehasd  of  an  deetric  plant 
—  toho  may  testify  as  expert  witnesses  —  hypothetiedt  question  based  upon  pur- 
chase price  and  earning  capacity. 
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When  the  admission  <f  evidence  affecting  the  credibility  of  a  vntness  is 

discretionary. 

See  Nathan  v.  Uhl*mann ; 888 

Competency  to  testify  m  an  expert  that  land  ?ias  a  value  for  use  as  a 

summer  home. 

See  Fbrouson  v.  Buckbll 218 

A  disclosure  of  the  names  of  witnesses  not  compelled  by  a  bill  of  particulars. 

See  Enipe  v.  Brookltn  Daily  Eagle 48 

Examination  of  brfore  trial. 

See  Deposition. 

Right  of,  to  refresh  his  recollection  by  quotatiom  of  prices  in  a  newepaper. 

See  Evidence. 

See  Evidence. 
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